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LETTER  OF  TRANSMITTAL. 


To  the  Senate  and  House  of  Representatives: 

I  transmit  herewith  a  letter  from  the  Secretary  of  State,  inclosins 
a  report,  with  accompanying  papers,  of  the  delegate  of  the  Unitea 
States  to  the  International  Conference  on  Bills  of  Exchange,  held  at 
The  Hague  from  June  23  to  July  25,  1910. 

Wm.  H.  Taft. 

The  Whitb  House,  January  20 ^  1911. 
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LETTER  OF  SUBMITTAL. 


The  President: 

Referring  to  the  provision  in  the  diplomatic  and  consular  act, 
approved  March  2,  1909,  for  participation  by  the  United  States  in  an 
intemationd  congress  to  be  held  at  The  Hague  for  the  purpose  of 
promoting  uniform  legislation  regarding  letters  of  exchange  (Stat.  L., 
vol.  35,  p.  680),  the  undersigned,  the  Secretary  of  State,  has  the  honor 
to  lay  before  the  President,  with  a  view  to  its  transmission  to  Congress, 
the  report,  with  accompanying  papers,  of  the  delegate  of  the  iSiited 
States  to  the  conference,  which  was  in  session  at  The  Hague  from ' 
June  23  to  July  25,  1910. 

Respectfully  submitted. 

P.  C.  Kijox. 

Department  op  State, 

WasMngtoUj  January  17, 1911 . 
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REPORT  OF  THE  AMERICAN  DELEGATE  TO  THE  INTERNATIONAI 

CONFERENCE  ON  BILLS  OF  EXCHANGE. 


34  Nassau  Street, 
New  York,  January  S,  1911. 

Sib:  I  have  the  honor  to  report  that,  in  compliance  with  your 
instructions  of  May  4,  1910,  I  attended  as  delegate  of  the  United 
States,  the  International  Conference  on  Bills  of  Exchange,  the  sessions        . 
of  which  began  at  The  Hague  on  June  23,  1910.     By  way  of  summing     v 
^up  the  results  of  the  conference,  before  entering  upon  an  examination 
roi  its  proceedings  in  detail,  I  will  state  that  the  conference  adopted, 
for  consideration  by  the  powers  taking  part,  a  complete  draft  of  a 
proposed  international  convention  and  a  draft  of  a  proposed  uniform 
•Jaw  on  bills  of  exchange.     The  delegates  of  Great  Britain  and  the 
^3elegate  of  the  United  States  were  not  able  to  agree  to  the  advisa- 
bility of  adopting  the  uniform  law  in  their  respective  countries,  and 
explained  the  reasons  fully  on  two  dilTerent  occasions  in  the  plenary 
sessions  of  the  conference.     I  signed  the  protocol  with  a  reservation 
referring  to  the  reasons  for  nonconcurrence,  which  had  been  thus  set 
forth  in  plenary  session. 

Obviously  it  does  not  follow,  from  the  inability  of  Great  Britain 
and  the  United  States  to  approve  the  convention  and  draft  of  a  law  in 
fuU,  that  they  are  without  mterest  in  the  form  and  requirements  of  the 
uniform  law  and  its  possible  adoption  by  other  states.  In  spite  of  the 
attitude  of  reserve  taken  by  the  American  delegate,  the  three  points 
upon  which  the  greatest  emphasis  was  laid  in  the  American  memo- 
randum submitted  to  the  conference  were  embodied  in  the  proposed 
uniform  law.    These  were: 

I.  That  the  form  and  manner  of  protest  of  a  dishonored  bill  of  exchange  shall  con- 
form to  the  law  of  the  country  where  payment  of  the  bill  is  provided  for  and  where 
dishonor  occurs. 

II.  That  protest  of  a  bill  of  exchange  for  nonacceptance  or  for  nonpayment  shall 
constitute  a  valid  protest  when  made  on  the  first  day  ajter  dishonor,  and  sKall  be  bind- 
ing upon  all  parties  who  would  be  bound  by  protest  on  any  other  day. 

III.  That  when  a  bill  is  presented  for  acceptance,  the  drawee  sliall  have  the  right 
to  reserve  his  decision  upon  acceptance  until  the  follo¥mig  day,  but  may  accept  on  the 
day  of  presentment. 

It  is  a  consideration  of  high  importance  for  this  country,  moreover, 
that  if  the  proposed  imiform  law  were  universally  adopted,  except 
by  Great'  Britam  and  America,  the  systems  of  commercial  law  with 
which  international  bankers  would  have  to  deal  would  be  reduced 
substantially  to  two  in  place  of  the  many  systems  with  which  they 
now  have  to  deal.  Thus  the  desirable  objects  of  uniformity,  cer- 
tainty, and  facility  in  knowing  the  law  would  be  greatly  promoted. 

Tlie  reasons  why  Great  Britain  and  the  Unitea  States  were  unable 
to  concur  without  reservations  in  the  protocol  of  the  conference  will 
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be  discussed  at  length  further  on  in  this  report.  It  is  suj£cient  to  say 
at  this  point  that  they  did  not  arise  from  lack  of  sympathy  with  the 
objects  of  the  conference,  but  from  certain  fundamental  differences 
between  Anglo-Saxon  and  continental  law  and  from  the  fact  that 
comparative  uniformity  of  law  has  been  brought  about  during  the 
past  thirty  years  in  Great  Britain  and  her  dependencies  and  in  various 
States  of  the  American  Union  by  long  and  arduous  efforts,  which 
would  be  largely  nullified,  with  the  result  of  renewed  confusion,  if  it 
were  attempted  to  substitute  a  complete  new  code  for  the  laws  which 
have  been  thus  secured. 

NARRATIVE  OF  PROOEEDINGS. 

Having  thus  summed  up  broadly  the  results  of  the  conference,  I 
will  enter  more  in  detail  into  its  proceedings  and  the  relations  of  the 
proposed  uniform  law  to  the  statutes  of  the  American  States. 

As  stated  by  the  president  of  the  conference,  at  its  first  session  on 
June  23d,  the  initiative  in  holding  such  a  conference  under  official 
sanction  came  from  the  Governments  of  Germany  and  Italy.  In 
consequence  of  their  suggestions  to  the  Government  of  The  Nether- 
lands, inquiries  were  made  by  the  latter  Government  in  the  autumn 
of  1908  as  to  the  willingness  of  the  powers  to  assist  at  such  a  con- 
ference. Owing  to  some  delay  in  the  responses,  the  original  purpose 
of  holding  the  conference  in  September,  1909,  was  altered  to  provide 
for  meeting  in  June,  1910. 

On  the  15th  of  January,  1909,  the  minister  of  the  Netherlands  at 
Washington,  by  order  of  his  Government,  submitted  to  the  Depart- 
ment of  State  a  set  of  questions  drawn  up  by  the  State  committee  on 
international  private  law  at  The  Hague,  intended  to  form  a  basis  for 
the  labors  of  trie  conference,  answers  to  which  questions  on  the  part  of 
the  United  States  were  requested.  A  similar  set  of  questions  was 
transmitted  to  the  other  States  which  accepted  the  invitation  to  par- 
ticipate in  the  conference.  Copies  of  these  questions  in  the  French 
original  and  in  an  English  translation,  prepared  under  the  direction 
of  the  American  delegate,  appear  in  the  appendix  to  this  report.  In 
compliance  with  the  suggestion  of  the  Government  of  Her  Majesty 
the  Queen  of  the  Netherlands,  that  replies  to  these  questions  were 
desired  not  later  than  the  close  of  February,  1910,  I  had  the  honor  to 
transmit  to  the  Department  on  March  12  a  report,  dealing  with  these 
questions,  which  is  also  printed  as  an  appendix  to  this  report.  As 
stated  in  this  memorandum,  I  held  a  numoer  of  general  meetings,  to 
which  were  invited  leading  bankers  dealing  in  foreign  exchange,  the 
counsel  of  the  American  Bankers'  Association,  representatives  of  the 
Commissioners  on  Uniform  State  Laws,  leading  import  and  export 
houses,  and  others. 

Copies  of  the  Questionnaire  were  sent  to  about  100  persons  in 
leading  banking  and  shipping  centers,  likely  to  be  interested  in  the 
subject  of  the  conference,  and  replies  were  received  discussing  the 
merits  of  the  questions  presented.  Representatives  of  leading 
foreign  exchange  nouses  attended  the  meetmgs — which  were  held  by 
courtesy  of  the  Chamber  of  Commerce  of  the  State  of  New  York  in 
its  rooms — and  aided  me  greatly  in  ascertaining  the  attitude  of 
American  bankers  upon  the  questions  presented  oy  the  Question- 
naire. 
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While  the  conference  was  the  first  held  under  diplomatic  auspices 
for  the  purpose  of  dealing  with  bills  of  exchange,  it  was  far  from 
bein^  the  first  conference  which  has  considered  the  subject.     Several 

I)revious  gatherings,  representing  bodies  of  economic  students  and 
egal  associations,  had  dealt  with  the  matter  and  had  in  a  measure 
paved  the  way  for  the  formal  official  gathering  which  is  the  subject 
of  this  report.  References  to  other  gatherings  where  the  subject 
came  under  discussion  will  be  found  in  the  opening  address  of  Mr. 
Asser  at  the  recent  conference,  in  the  preface  to  the  work  of  Sir 
Mackenzie  Chalmers  on  Bills  of  Exchange,  and  in  a  monograph  by 
Prof.  Felix  Meyer,  extracts  from  which  appear  in  the  appendixes  to 
this  report. 

The  conference  at  The  Hague  opened  with  about  60  delegates  in 
attendance,  representing  39  countries.  The  list  of  these  powers 
(which  will  be  found  with  the  names  of  their  delegates  in  the  reports 
of  the  sittings  and  in  the  protocol)  included  practically  every  Euro- 
pean country,  several  countries  of  Latin  America,  and  China,  Japan, 
and  Siam.  The  first  meeting  was  opened  by  the  Minister  of  Foreign 
AflFairs,  formerly  minister  of  the  Netherlands  at  Washington.  Mr. 
Asser,  a  member  of  the  Permanent  Court  of  Arbitration,  who  had 
been  largely  instrumental  in  perfecting  the  plans  for  the  meeting, 
was  made  president  by  acclamation.  Mr.  Asser  had  been  president 
of  a  series  of  conferences  on  international  private  law,  and  is  one  of 
the  most  eminent  authorities  on  the  subject  in  Europe. 

Four  sittings  of  the  conference  were  devoted  to  discussion  in 
plenary  session  of  the  contents  of  the  Qiiestionnaire,  which  had  been 
submitted  in  advance  to  the  powers.     This  discussion  was  general  in 
character,  being  designed  simply  to  permit  a  comparison  of  views^ 
without  any  attempt  to  reach  decisions  or  to  take  votes.     It  was  ) 
evident  from  the  beginning  that  practically  all  the  countries  repre-  ; 
sen  ted,  except  the  l^ted  States  and  Great  Britain,  were  bent  upon  ' 
completing  the  draft  of  a  uniform  law  of  bills  of  exchange,  complete  ■ 
in  itself  except  so  far  as  it  impinged  upon  local  practices  which  could  i 
not  be  disturbed  without  radical  changes  in  other  branches  of  local  law  J 
The  delegations  of  Germany  and  Hungary;  each  submitted  a  complete 
code  on  bills  of  exchange  and  the  delegation  of  Belgium  submitted  a 
proposed  law  governing  the  check.     These  drafts  were  not  formally 
considered  by  the  conference,  but  provisions  taken  from  them  were 
discussed  in  the  meetings  of  the  sections  and  of  the  central  com- 
mittee. 

At  the  close  of  the  general  discussion  the  delegates  were  divided 
into  five  sections,  each  section  containing  the  delegations  of  five  or 
six  countries.  In  each  of  these  sections  it  was  proposed  to  discuss 
the  entire  subject  matter  of  the  Questionnaire,  except  certain  por- 
tions which  were  referred  to  a  special  committee  on  private  inter- 
national law.  The  American  delegate  was  made  a  member  of  the 
fifth  section,  containing  also  the  delegations  of  Belgium,  Spain, 
Sweden,  Turkey,  and  Paraguay.  In  the  discussions  in  this  section 
the  American  delegate  took  part  from  time  to  time  where  matters 
arose  affecting  the  interests  of  American  bankers  and  shippers,  but 
maintained  an  attitude  of  greater  reserve  than  he  would  nave  done 
if  he  had  deemed  it  advisable  to  sign  the  final  protocol  without  res- 
ervations and  to  recommend  its  conclusions  to  the  American  Gov- 
ernment for  adoption  by  the  several  States. 
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After  reports  had  been  prepared  by  each  section,  the  subject 
matter  of  the  Questionnaire  was  taken  up  in  *a  central  committee, 
which  consisted  of  the  chairman  and  rapporteur  of  each  section, 
with  certain  additions  from  the  ranks  of  foreign  ministers  at  The 
Ha^e  and  of  bankers  who  were  delegates  to  the  conference. 

The  work  of  the  central  committee  was  in  a  sense  the  most  impor- 
tant part  of  the  work  of  the  conference,  since  it  brought  to  a  head 
the  conclusions  reached  by  the  majority  of  the  representatives  of 
the  powers  in  the  various  sections.  The  deliberations  of  the  central 
committee  resulted  in  the  formulation  of  a  set  of  resolutions  which 
embodied  in  substance  the  objects  of  the  proposed  uniform  law  and 
in  the  preparation  of  a  report  discussing  the  reasons  for  the  adoption 
of  each  article.  The  report  of  this  committee  to  the  conference  was 
prepared  by  M.  Lyon-Caen,  one  of  the  most  eminent  of  French 
autnorities  on  commercial  law,  and  by  Herr  Simons,  one  of  the  Ger- 
man delegates. 

The  report  of  these  gentlemen  on  behalf  of  the  central  committee, 
with  the  resolutions  adopted  by  the  conunittee,  were  discussed  in 
plenary  session,  but  not  m  such  detail  as  in  the  central  committee. 
With  minor  changes,  the  report  of  the  committee  was  adopted  and 
was  referred  to  a  new  committee  to  be  put  in  final  form.  The  latter 
committee  was  made  up  by  adding  to  the  committee  of  five  on  inter- 
national private  law  the  two  rapporteurs  of  the  central  conunittee 
and  M.  Carlin,  the  minister  of  Switzerland,  assistant  rapporteur  of  the 
central  committee.  It  was  this  committee  of  eight  which  drafted 
the  report  on  international  private  law  and  the  final  protocol  of  the 
conference. 

Of  especial  interest  is  the  report  of  M.  Renault,  the  rapporteur  of 
this  committee,  because  it  sets  forth  with  clearness  and  precision  the 
motives  which  gave  to  the  protocol  its  final  form.  The  various 
methods  which  might  be  employed  for  seeking  substantial  uniformity 
in  the  laws  of  different  nations  on  the  subject  of  bills  of  exchange 
are  taken  up  in  turn  and  all  are  dismissed  as  falling  short  of  the  most 
conclusive  and  effective  method  except  that  oi  an  international 
convention  having  the  force  of  a  treaty  and  embodying  the  precise 
text  of  the  law  to  be  enacted.  Only  by  this  method,  it  is  argued  by 
M.  Renault,  can  the  dangers  be  averted  of  undesirable  modifications 
of  the  law  to  meet  local  prejudices  hi  the  first  instance  or  hasty  and 
ill-considered  alterations  from  time  to  time. 

The  protocol  presented,  therefore,  sums  up  the  work  of  the  con- 
ference by  presenting  the  draft  of  a  proposed  convention,  to  which 
the  powers  are  invited  to  become  signatories,  and  the  draft  of  the 
uniform  law  which  is  recommended  for  their  consideration.  It  is 
not  proposed  by  the  protocol,  however,  that  either  the  draft  of  the 
convention  or  tne  draft  of  the  uniform  law  shall  be  at  once  adopted 
by  any  of  the  powers.  Further  action  in  the  matter  is  provided 
for  in  the  two  recommendations  which  appear  at  the  close  of  the 
protocol,  to  the  effect  that  the  Government  of  the  Netherlands  shall, 
after  the  delay  necessary  for  examination  in  the  various  countries 
of  the  advance  drafts  of  the  two  projects,  convoke  a  new  conference, 
which  shall  be  authorized  to  determine  the  final  text  of  the  conven- 
tion and  of  the  law  and  to  approve  them  by  the  si^atures  of  pleni- 
potentiaries in  such  a  maimer  as  to  give  them  the  binding  force  of  treaty 
obligations. 
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A  supplementary  recommendation  provides  that  the  next  pro- 
posed conference  shall  deliberate  upon  the  unification  of  the  law  in 
regard  to  cheques. 

it  will  thus  be  seen  that  the  action  taken  at  the  recent  conference 
was  entirely  of  a  recommendatory  character  and  did  not  commit 
the  representatives  of  any  of  the  powers  to  do  more  than  refer  the 
drafts  of  the  convention  and  of  the  uniform  law  to  their  respective 
governments  for  examination.  There  was  apparently  a  desire  in 
some  quarters  early  in  the  conference  to  recommend  the  law 
directly  to  the  powers  for  adoption;  but  the  necessity  of  subjecting 
its  provisions  to  more  deUberate  scrutinv  than  was  possible  in  a  con- 
vention of  five  weeks,  and  the  desire  that  the  final  draft  should  be 
adopted  by  those  powers  accepting  it  with  the  minimum  number  of 
mooifications;  led  to  the  decision  to  submit  the  projects  before  the 
conference  ad  referendum  and  to  provide  for  final  consideration  at  a 
future  conference. 

ATTITUDE  OF  THE   UNITED   STATES   AND  OBEAT  BRITAIN. 

It  was  the  purely  recommendatory  character  of  the  final  protocol 
which  permitted  the  delegate  of  the  United  States  to  affix  his  signa- 
ture. This  was  done,  however,  only  under  reservations  which,  as 
already  stated,  were  set  forth  at  length  in  two  statements  in  plenary 
sessions  of  the  conference — one  soon  after  its  opening,  and  the  other 
near  its  close — both  of  which  were  printed  in  full  in  the  proceedings 
of  the  conference  and  appear  in  the  appendix  to  this  report.  One 
of  the  motives  for  adoptmg  the  recommendatory  form  was,  according 
to  statements  made  outside  the  official  proceedings  of  the  confer- 
ence, to  secure  the  adhesion  of  the  Unitea  States  and  Great  Britain. 
It  was  well  understood  at  this  stage  of  the  conference  that  such  adhe- 
sion would  only  be  given  under  the  reservations  which  had  been  set 
forth  by  the  two  delegations,  but  it  was  apparently  felt  by  the  major- 
ity that  even  such  an  adhesion  ad  referendum  would  have  a  more 
favorable  influence  in  promoting  the  objects  of  the  conference  than 
the  refusal  of  the  American  and  British  delegations  to  sign. 

At  no  stage  of  the  conference  was  there  any  resentment  against 
the  attitude  of  the  two  Anglo-Saxon  powers,  because  the  statements 
submitted  by  their  representatives  made  clear  to  the  representatives 
of  other  powers,  on  the  one  hand,  the  obstacles  of  a  legal  and  techni- 
cal nature  which  precluded  the  substitution  of  a  complete  new  code 
for  existing  British  and  American  laws,  and,  on  the  other  hand,  the 
amount  of  effort  which  had  already  been  expended  in  securing  com- 
parative uniformitv  among  the  English-speaKing  peoples. 

On  the  part  of  both  of  the  Anglo-Saxon  powers  the  differences  in 
the  character  of  their  fundamental  law  would  make  agreement  diffi- 
cult under  any  circumstances  upon  a  law  absolutely  uniform  with 
that  of  the  continental  powers.  Apart  from  other  differences,  the 
influence  of  adherence  to  a  code  adopted  many  years  ago  in  some  of 
the  continental  countries  and  the  English  system  of  development  of 
the  law  bv  judicial  decision  is  important.  The  effects  of  tnis  influ- 
ence are  tnus  set  forth  by  Sir  Mackenzie  Chalmers  in  the  introduction 
to  the  third  edition  of  his  work  on  Bills  of  Exchange: 

The  English  theory  may  be  called  the  "banking  or  currency"  theory,  as  opposed  to 
the  French  or  mercantile  theory.  A  bill  of  exchange  in  its  origin  was  an  instrument 
by  which  a  trade  debt,  due  in  one  place,  was  tmnsferred  in  anoUier.    It  merely 
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avoided  the  neceseity  of  transmitting  cash  from  place  to  place.  This  theorv  the 
French  law  steadily  keeps  in  view.  In  England  bills  h|ive  developed  into  a  perfectlv 
flexible  paper  currency.  In  France  a  bill  represents  a  trade  transaction;  in  England, 
it  is  merely  an  instrument  of  credit.  English  law  gives  full  play  to  the  system  oi 
accommodation  paper;  French  law  endeavors  to  stamp  it  out.  A  comparison  of  some 
of  the  main  points  of  divergence  between  English  ana  French  law  will  show  how  the 
two  ^eories  are  worked  out.  In  England  it  is  no  longer  necessary  to  express  on  a 
bill  that  value  has  been  given,  for  the  law  raises  a  presumption  to  that  effect.  In 
France  the  natiure  of  the  value  must  be  expressed,  and  a  false  statement  of  value  avoids 
the  bill  in  the  hands  of  all  parties  with  notice.  In  England  a  bill  mav  now  be  drawn 
and  payable  in  the  same  place  (formerly  it  was  otherwise;  see  the  oefinition  of  bill 
in  Comyns'  Digest).  In  ramce  the  place  where  a  bill  is  drawn  nuist  be  so  far  distant 
from  the  place  where  it  is  payable,  that  there  may  be  a  possible  rate  of  exchan^ 
between  tne  two.  A  false  statement  of  places,  so  as  to  evade  this  rule,  avoids  Uie  bill 
in  the  hands  of  a  holder  with  notice.  As  French  lawyers  put  it,  a  bill  of  exchange 
necessarily  presupposes  a  contract  of  exchange.  In  England,  since  1765,  a  bill  may 
be  drawn  payable  to  bearer,  though  formerly  it  was  otherwise.  In  France  it  must 
be  payable  to  order;  if  it  were  not  so,  it  is  clear  that  the  rule  requiring  the  considera- 
tion to  be  expressed  would  be  an  absurdity.  In  England  a  bill  originally  payable  to 
order  becomes  payable  to  bearer  when  indorsed  in  blank.  In  France  an  mdorsement 
in  blanJk  merely  operates  as  a  procuration.  An  indorsement,  to  operate  as  a  negotia- 
tion, must  be  an  indorsement  to  order,  and  must  state  the  consideration;  in  short,  it 
must  conform  to  the  conditions  of  an  original  draft. 

In  the  uniform  law,  as  will  appear  hereafter,  several  of  these  dia- 
tinctions  have  been  removed  in  favor  of  the  English  system ;  but  these 
changes  in  the  status  of  a  bill  of  exchange  on  the  Continent  are  not 
carried  far  enough,  even  if  generally  adopted,  to  permit  the  Anglo- 
Saxon  States  to  accept  in  exchange  the  more  rigid  rules  in  otner 
respects  which  would  continue  to  form  a  part  of  the  Continental 
system. 

On  the  part  of  the  United  States,  as  stated  by  their  delegate  in  the 
conference,  there  were  several  additional  reasons  why  it  would  be 
difficult,  if  not  impossible,  for  the  Federal  Government  to  enter  into  a 
convention  for  a  uniform  law.  Under  the  existing  interpretation  of 
the  Constitution,  Congress  has  not  assumed  the  right  to  legislate  in 
regard  to  bills  of  exchange;  and  it  was  hardly  competent  for  the 
delegate  of  the  United  States  to  suggest  that  such  a  power  would 
be  assumed  in  future  in  view  of  existmg  policy  and  judicial  decisions. 

As  pointed  out  b^  the  American  delegate  m  his  nnal  statement  of 
July  21,  Great  Britain  and  the  American  States  had  already  taken  the 
initiative  in  seeking  to  bring  about  a  uniform  law  many  years  before 
the  invitations  were  issuea  to  the  recent  conference.  The  bills  of 
exchange  act  of  Great  Britain  was  enacted  in  that  country  in  1882, 
having  Deen  drafted,  under  instructions  from  the  Institute  of  Bankers 
and  the  Associated  Chambers  of  Commerce,  by  Sir  Mackenzie  Chalmers, 
who  was  himself  one  of  the  most  eminent  delegates  to  the  recent  con- 
ference. So  successful  was  the  English  act  in  codifying  the  law  and 
removing  doubts  and  difficulties  that  it  has  been  adopted  in  Canada, 
Australia,  and  many  smaller  countries  under  British  jurisdiction, 
and  became  the  model  of  an  effort  made  in  the  United  States  to  intro- 
duce a  similar  law  in  all  the  states.  In  1895  the  Conference  of 
Commissioners  on  Uniformity  of  Laws,  which  met  that  year  in  Detroit, 
instructed  the  Committee  on  Commercial  Law  to  have  prepared  a 
codification  of  the  law  relating  to  bills  and  notes.  The  matter  was 
referred  to  a  subcommittee,  consisting  of  Lyman  D.Brewster,  of  Con- 
necticut; Henry  C.Wilcox,  of  New  York;  and  Frank  Bergen,  of  New 
Jersey.  John  J.  Crawford,  of  New  York,  was  employed  oy  them  to 
draw   the   proposed  law.    When   completed,   it  was  submitted  to 
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experts  for  criticism  and,  with  various  amendments,  was  adopted 
by  the  Conference  of  Commissioners  on  Uniformity  of  Laws  which 
met  at  Saratoga  in  August,  1896. 

From  this  draft,  supported  by  the  efforts  of  the  commissioners  on 
imiformity  of  laws  in  tne  various  States,  by  the  American  Bankers' 
Association,  and  by  other  bodies,  has  resulted  the  enactment  of  the 
law  known  in  America  as  the  negotiable  instruments  law  in  36 
States  and  2  other  jurisdictions  under  American  authority.  The 
States  in  which  the  law  is  in  force  are  Alabama,  Arizona,  Colorado, 
Connecticut,  Florida,  Idaho,  Illinois,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Maryland,  Massacnusetts,  Michigan,  Missouri  Montana, 
Nebraska,  Nevada,  New  Hampshire,  New  Jersey,  New  Mexico,  New 
York,  North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  Rhode  Island,  Tennessee,  Utah,  Virginia,  Washmg- 
ton.  West  Virginia,  Wisconsin,  and  Wyoming. 

The  other  American  jurisdictions  in  which  the  law  is  in  force  are 
the  District  of  Columbia  and  the  Hawaiian  Islands. 

The  law  was  not  enacted  in  some  of  these  States  without  some 
modifications,  but  these  modifications  were  so  trivial  as  not  to  affect 
the  general  principle  of  the  uniformity  of  the  law  of  negotiable  instru- 
ments. 

These  facts  are  recited  here,  and  were  brought  to  the  attention  of 
the  conference,  in  order  to  show  the  long  and  arduous  labor  which 
had  been  performed  in  America  to  bring  about  uniformity  and  the 
difficulties  which  would  be  experienced  m  revoking  what  had  been 
done  in  order  to  substitute  a  new  law.  Upon  this  point  the  declara- 
tion made,  on  behalf  of  the  American  Government,  at  the  third  ple- 
nary session  of  the  conference,  was  as  follows: 

Obviously,  in  view  of  these  considerations,  the  delegate  of  the  United  States  would 
assume  a  weighty  responsibility,  and  one  difficult  to  carry  into  execution  in  effective 
form  within  a  reasonable  time,  if  he  should  join  in  a  recommendation  to  establish  a 
new  code  for  negotiable  instnmients  as  a  substitute  for  existing  laws,  or  if  he  should 
recommend  important  and  radical  changes  in  the  practice  whicn  has  grown  up  under 
these  laws. 

From  the  standpoint  of  American  bankers  and  merchants  and  of  the  Government 
of  the  United  States,  the  adoption  of  such  a  policy  would  involve  long  continued  con- 
fusion during  the  period  required  to  substitute  the  new  code  for  that  which  it  has 
already  required  13  years  to  enact  in  36  States  and  Territories  and  would  involve 
in  addition  the  difficulties  of  interpretation  b^  the  courts  which  alwa3r8  arise  in  the 
application  of  a  new  measure^  departing  radically  from  the  language  and  effect  of 
previous  laws  and  judicial  decisions. 

ANALYSIS   OP  THE   UNIFORM   LAW. 

In  considering  the  character  of  the  proposed  uniform  law,  it  should  . 
be  borne  in  mind  that  there  are  many  points  in  which  Anglo-Saxon  ^ 
and  continental  law  are  already  alike  in  their  operation  and  effects. 
So  universal  has  become  the  use  of  the  bill  of  exchange  in  interna- 
tional trade,  and  so  substantially  similar  are  the  requirements  for  a 
sound  and  negotiable  bill,  that  biUs  issued  in  all  parts  of  the  world 
already  circulate  freely  in  the  financial  centers  and  give  rise  to  but 
few  inconveniences.  Indeed  it  might  probably  be  said  that  more 
than  99  per  cent  of  the  bills  entering  into  international  commerce  are 
paid  at  maturity  and  therefore  raise  no  doubtful  questions  of  legal 
mterpretation  or  of-  the  rights  of  intermediate  paities  between  tne 
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drawer  and  the  ultimate  payee.  It  is  with  the  few  cases  where  pay- 
ment is  not  promptly  made  that  the  law  has  to  concern  itself  chiefly; 
in  order  to  make  certain  that  every  bill  which  is  drawn  shall  so  con- 
form to  the  law  and  that  every  step  taken  in  regard  to  it  shall  so 
conform  to  legal  requirements  that  there  can  be  no  loss  or  material 
delay  to  the  holder  resulting  from  failure  to  comply  with  the  law. 
Even  where  doubt  as  to  payment  is  not  involved,  however,  some 
questions  of  form  arise  which  could  be  simplified  by  a  rule  of 
uniformity. 

It  will  not  be  attempted  here  to  enter  upon  a  complete  anal^^sis  of 
the  uniform  law  submitted  by  the  conference  to  the  consideration  of 
the  States  taking  part.  This  would  be  to  a  large  extent  merely  to 
traverse  the  admirable  and  clear  exposition  of  its  provisions  made 
by  the  Rapporteura,  which  appeara  m  the  appendix  to  this  report. 
An  analysis  irom  the  point  of  view  of  English  law  is  made  in  the  report 
of  the  British  delegation  and  a  parallel  presentation  of  the  paragraphs 
of  the  proposed  uniform  law  with  the  corresponding  provisions  of  the 
British  law  has  been  made  by  Sir  Mackenzie  Chalmers.  Both  of 
these  documents  and  the  analysis  of  the  uniform  law  made  by  the 
delegation  of  France  appear  also  in  the  appendix  to  this  report. 
It  will  only  be  sought  here  to  refer  to  C/crtain  general  charactenstics 
of  the  proposed  uniform  law  and  to  discuss  several  particulars  in 
which  it  diifers  from  the  existing  law  of  America  and  Great  Britain 
and  raises  issues  affecting  bills  drawn  between  those  countries  and 
other  countries. 
\y  It  is  obvious  at  the  outset,  that  the  reduction  of  the  foreign  laws 
to  a  single  body  of  law  and  the  putting  of  that  body  of  law  into  a 
code,  would  be  a  long  step  toward  simplifying  the  inquiries  required 
to  be.  made  by  Amencan  and  English  Ibankera  and  shippere  in  deal- 
ing  with  bills  ukelj  to  become  the  subjects  of  international  circulation. 
At  present  there  is  no  complete  collection  of  foreign  laws  on  bills  of 
exchange, '  and  the  number  of  attorneys  whose  mowledge  extends 
much  l^yond  their  national  laws  is  not  large.  Some  cases  arising 
under  foreign  law  are  cited  in  text-books  on  British  and  American 
law.  The  French  Government,  moreover,  has  issued  translations 
of  several  of  the  foreign  laws,  but  they  have  not  been  collected  and 
classified. 

In  comparing  the  proposed  uniform  law  with  the  existing  laws  of 
America  and  Great  Britain,  the  provisions  of  the  uniform  law  fall 
naturally  into  three  classes— those  which  are  substantially  the  same 
in  their  operation;  those  which  are  supplementary,  without  obviously 
departing  from  American  and  Englisn  laws;  and  those  which  differ 
from  those  laws.  Apparently  any  step  which  mcreases  the  number 
of  provisions  falling  under  the  first  class  will  be  of  mutual  advantage 
to  all  countries  cgncemed.  Of  the  supplementary  provisions,  some 
may  be  recognized  as  of  considerable  value,  and  others  as  involving 
an  effort  to  regulate  too  minutely  matters  which  may  better  be  left 
to  private  agreement.  Among  those  provisions  which  differ  in  the 
two  types  of  law,  there  are  some  which  it  might  be  of  advantage  to 
adopt  from  the  proposed  law  into  American  and  English  law;  there 
are  others  which  could  not  be  adopted  without  impairing  existing 
rights  and  imposing  an  unnecessary  degree  of  formalism  upon  finan- 
cial and  commercitu  transactions. 
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Under  the  first  class  of  cases — ^where  the  uniform  law  comcides  in 
substance  with  American  and  English  law — are  several  in  which  the 
more  liberal  provisions  of  the  American  and  English  laws  are  sub- 
stituted in  the  uniform  law  for  antiquated  and  restrictive  provisions 
DOW  in  force  on  the  Continent  of  Europe.  Among  these  may  be 
cited  the  provision  (Law,  art.  11)  that  the  mere  signature  of  an 
indorser  on  the  back  of  a  oill  of  exchange,  without  date  or  quaUfying 
words,  constitutes  a  valid  indorsement  transferring  the  propertv  in 
the  bill.  This  would  abolish  the  existing  rule  in  France,  by  wnich 
such  a  si^ature  constitutes  only  a  guaranty  of  the  previous  signa- 
ture. This  change,  which  had  the  cordial  approval  of  the  French 
delegation  to  the  conference,  is  one  of  manv  which  tend  to  simphfy 
the  law  in  the  spirit  of  the  English  and  American  law  and  would 
make^  its  adoption  on  the  Continent  of  Europe  of  advantage  to 
American  bankers  and  merchants. 

The  essential  particulars  which  constitute  a  document  a  valid 
bill  of  exchange  are  substantially  the  same  as  laid  down  in  the 
uniform  law  as  in  America  and  Oreat  Britain,  except  in  one  point, 
to  be  presently  referred  to.  The  uniform  law  goes  much  fartner  in 
permitting  defects  in  a  bill  (art.  2)  without  rendering  it  invaUd 
than  many  continental  laws  have  hitherto  done. 

The  most  notable  difference  of  opinion  in  regard  to  the  form  of 
the  bill  of  -exchange  was  over  the  question  wnether  it  should  be 
required  to  bear  a  specific  designation  as  a  bill  of  exchange  in  the 
nationiJ  language  of  the  country  in  which  it  was  issued.  Th^  sub- 
ject is  involved  in  the  continental  countries  to  some  extent  with 
fiscal  questions,  which  make  it  necessary  to  distinguish  the  bill  from 
the  check  in  order  to  collect  the  proper  stamp  tax.  With  this 
branch  of  the  subject  American  legislation  is  httle  concerned. 

It  was  generally  recognized  at  tne  conference  that  failure  to  pay 
stamp  taxes  should  not  invalidate  rights,  as  has  sometimes  been 
provided,  in  order  to  insure  the  payment  of  the  tax.  To  this  end 
a  provision  is  incorporated  in  the  proposed  convention  (Con.,  art. 
16),  that  the  contracting  States  shall  not  subordinate  rights  arising 
under  a  bill  of  exchange  to  the  stamp  laws,  but  shall  at  most  only 
suspend  such  rights  pending  the  payment  of  the  taxes.  In  so  far 
as  this  modifies  more  severe  requirements  of  existing  law,  it  will 
obviously  be  for  the  benefit  of  American  bankers  and  snippers. 

The  solution  reached  by  the  conference,  in  the  draft  of  the  uniform 
law,  in  regard  to  the  designation  of  a  document  as  a  bill  of  exchange, 
was  that  such  designation  should  be  required  (Law,  art.  1),  unless 
the  State  availed  itself  of  the  privilege  granted  by  article  2  of  the 
convention,  to  require  only  that  a  bUl  should  be  made  payable  to 
order.  By  the  provisipns  for  confiict  of  laws,  however,  a  State 
where  the  desi^ation  is  not  required  is  bound  to  refuse  legal  recog- 
nition within  its  territory  of  biUs  without  the  designation  whicn 
have  originated  in  countries, by  whose  legislation  it  is  required. 

In  the  matter  of  provisions  which  are  merely  supplementary  to 
existing  English  ana  American  law,  i;here  are  several  included  in 
the  uniform  law  which  appear  unobjectionable  upon  their  face,  and 
perhaps  might  be  embodied  in  American  law  without  modifying  its 
scope  and  without  detriment  to  existing  freedom  of  contract. 
Among  such  provisions  are  those  which  (^fine  more  precisely  the 
manner  of  interpreting  expressions  as  to  dates,  including  dates 
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based  upon  foreign  calendars,  like  those  of  Russia  and  Oreece  (Law, 
art.  46). 

Amon^  the  provisions  which  do  not  depart  from  existing  methods, 
but  whicn  American  and  English  practice  have  been  content  hereto- 
fore to  leave  to  private  agreement,  is  the  matter  of  duplicates  and 
copies.  The  delivery  of  several  drafts  of  a  bill  is  made  mandatory 
upon  the  drawer  when  requested  by  the  holder  (Law,  art.  74),  and  the 
method  of  deaUn^  with  copies  is  fully  set  forth  (Law,  art.  77).  It  was 
insisted  bv  Mr.  Fischel,  the  eminent  banker  who  was  a  member  of  the 
German  delegation,  that  it  was  highly  important  to  have  the  giving 
of  several  drafts  of  a  bill  made  mandatory  when  requestea,  because 
otherwise  an  importer  beyond  seas,  dependent  upon  bills  for  his  means 
of  remittance,  would  be  at  the  mercy  of  the  vendor.  While  it  was 
pointed  out  by  the  English  delegate  in  the  central  committee  that  the 
number  of  drafts  was  a  subject  of  free  contract  in  England,  it  was  con- 
tended that  if  the  same  drawer  had  been  accustomed  to  give  several 
drafts  or  copies  the  courts  would  probably  decide  that  the  practice 
had  grown  from  a  custom  into  an  obligation  toward  the  payee. 

Among  the  cases  where  there  is  direct  conflict  between  the  uniform 
law  and  the  laws  of  the  Anglo-Saxon  countries,  there  are  several  where 
the  provisions  of  the  uniform  law  or  of  existing  continental  laws  are 
harmonious  and  consistent  with  themselves,  and  which  therefore  do 
not  permit  of  the  modification  of  one  point  without  the  modification 
of  others.  An  interesting  case  of  this  sort  is  the  manner  in  which  the 
delay  of  presentment  of  a  bill  for  payment,  the  doctrine  of  vis  major, 
and  the  remedies  allowed  in  case  or  failure  to  protest,  are  involvea 
with  each  other.  The  American  law  requires  presentment  upon 
the  day  of  maturity,  subject  to  the  usual  provisions  for  holidays.  No 
latitude  is  given  to  the  holder  of  a  bill  as  to  the  time  in  which  he  may 
present  it  Mter  the  date  of  maturity.  The  proposed  uniform  law,  on 
the  other  hand,  following  in  this  respect  the  law  of  some  of  the  conti- 
nental countries,  permits  presentment  on  either  of  the  two  business 
days  which  follow  the  date  of  maturity  (Law,  art.  47).^  The  serious 
objection  to  this  from  the  American  point  of  view  is  that  a  holder 
delaying  presentment  in  this  manner  might  find  the  position  of  the 
acceptor  materially  changed  within  the  three  days.  He  might  have 
been  able  to  pay  on  the  date  of  maturity  and  have  been  declared  a 
bankrupt  two  days  later.  The  indorsers  and  the  drawer  would  thus 
become  the  victims  of  the  delay  (or  the  authorized  negUgence,  so  to 
speak)  of  the  holder. 

When  the  foreign  laws  and  the  uniform  law  are  examined  with 
respect  to  other  provisions,  however,  the  reasons  for  this  latitude  in 
presentment  forpayment  are  disclosed.  The  existing  law  of  Germany 
admits  no  sufficient  excuse  for  delay  inpresentment  within  the  legal 
time  except  events  of  a  pubUc  nature.  The  uniform  law,  following  out 
this  theory  in  substance,  recognizes  only  **  an  insurmountable  obstacle 
to  the  presentment  of  the  bill  or  the  drawing  of  the  protest"  as  an 
excuse  for  delay.  Such  an  obstacle  must  arise,  moreover,  in  the  place 
where  presentment  or  the  drawing  of  the  protest  should  take  place. 
Obstacles  which  deter  the  holder  from  presentment,  Uke  sudden  illness, 
arrest  by  thepoHce,  or  a  railway  accident,  are  not  recognized  as  ex- 
cuses.    The  English  law,  on  the  other  hand,  recognizes  excuses  of  this 

iThlfl  Is  subject  to  the  qualification  by  the  convention,  that  presentment  may  be  required  by  national 
law  on  the  day  of  maturity,  but  failure  to  observe  this  requirement  shall  permit  only  a  suit  for  damages  (Con. 
art  7). 
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sort,  when  proved,  as  having  the  same  character  and  giving  the  same 

S'  ;hts  as  those  arising  from  public  causes,  as  an  earthquake  or  a  siege, 
ence  the  greater  hberality  of  the  continental  law  in  the  thne  allowed 
for  presentment. 

So  wide  were  the  differences  of  opinion  on  this  subject  in  the  con- 
ference that  it  was  not  attempted  to  reduce  them  to  a  uniform  rule. 
The  latitude  of  three  days  given  for  presentment  is  embodied  in  the 
draft  of  the  uniform  law,  but  a  special  article  of  the  convention  (Con., 
art.  12)  authorizes  each  state  to  decide  that  in  case  of  neghgence, 
there  may  exist  within  its  territor;^  an  action  against  the  drawer  who 
has  been  unjustly  enriched,  that  is,  who  has,  through  loss  or  negli- 
gence of  the  holder  of  a  bill,  acquired  property  or  money  without  part- 
ing with  anything  in  return. 

It  is  obvious  that,  whatever  may  be  the  merits  of  the  English  or  the 
continental  theory  upon  these  questions  of  time  for  presentment,  vis 
major,  and  the  effects  of  negligence,  the  poUcy  of  one  system  could 
not  be  adopted  into  the  other  in  a  single  particular  without  readjust- 
ment in  other  particulars. 

Almost  inevitabljr  linked  with  the  questions  of  delay  in  present- 
ment and  of  vis  major  is  this  one  of  fundamental  importance  to  the 
holder  of  a  bill  who  may.  through  neglect  or  otherwise,  fail  to  com- 
ply promptly  with  legal  requirements.  In  this  respect  it  would 
seem  that  the  English  and  American  law,  in  spite  of  their  hberaUty 
as  to  excuses,  mignt  take  a  leaf  from  the  broader  pohcy  of  some  of 
the  continental  laws.  Under  EngUsh  and  American  law  it  has 
become  a  principle  so  well  established  that  it  is  no  longer  disputed 
that  if  due  notice  of  dishonor  of  a  bill  is  not  given,  and  there  is 
absence  of  adequate  excuse,  the  holder  loses  both  his  right  of  recourse 
on  the  bill  and  his  right  of  action  on  the  consideration  for  the  bill. 
Under  the  proposed  uniform  law  this  severe  rule  is  mitigated.  The 
difference  in  efiect  between  the  present  Enghsh  and  American  rule  and 
that  of  the  uniform  law  is  thus  summed  up  by  the  English  technical 
delegates  to  the  conference,  in  their  communication  to  the  British 
Foreign  OflBce: 

To  rive  an  illustration:  Suppose  Brown  buys  a  motor  car  from  Jones  for  £300  and 

fives  him  in  payment  a  bill  drawn  on  Smith,  payable  one  month  after  date.  Smith 
ishonors  the  bill,  and  Jones  by  some  slip  gives  notice  of  dishonor  to  Brown  a  day  too 
late.  Under  English  law  Brown  is  discharged  from  his  liability  on  the  bill,  and  can 
keep  the  motor  car  without  paying  for  it.  Under  the  uniform  law  Brown  would  be 
liable  either  on  the  bill  or  in  an  action  for  the  price,  but  if  he  had  suffered  any  loss 
liirough  getting^ the  notice  of  dishonor  late  he  could  sue  Jones  for  damages.  It  seems 
to  us  that  the  English  law  is  too  severe,  while  the  continental  law  is  too  lax.  Jones 
ought  to  lose  his  right  of  recourse  on  the  bill,  but  Brown  ought  to  be  liable  to  be  sued 
for  the  price  of  the  motor  car,  less  any  damage  he  may  have  suffered  through  getting 
notice  of  dishonor  too  late. 

Long  as  the  EngUsh  and  American  rule  has  prevailed  it  would 
seem  to  be  only  a  matter  of  equity  that  it  should  oe  modified  in  the 
sense  proposed  by  the  uniform  law. 

FUTUHE   ATTrrUDB   OP  THE   UNFFED   STATES. 

Under  the  conditions  which  have  been  set  forth — the  adoption  by 
the  conference  of  a  plan  for  a  uniform  law  and  the  draft  of  a  con- 
vention for  putting  such  a  law  in  operation — the  question  becomes 
of  importance  whether  the  Government  of  the  Umted  States  shiJl 
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participate  in  the  further  conference  to  be  held  next  year.  Obvi- 
ously, in  view  of  the  relations  of  American  and  British  law  to  the  sub- 
ject, the  Governjnent  of  the  United  States  would  not  desire,  even  if 
it  had  the  authority,  to  become  a  party  to  a  convention  which  would 
give  the  proposed  uniform  law  plenary  force  in  American  States.  It 
is  not  necessary,  however,  that  the  American  attitude  should  be  a 
gSafilfijion  possumus. 
^  Jlnere  is  hardly  any  matter  which  could  more  fittingly  be  made  a 
/subject  of  international  agreement  than  the  bill  of  exchange.  It  is 
an  mstrument  which  is  described  by  Sir  Mackenzie  Chalmers  as  ''the 
most  cosmopoUtan  of  all  contracts."  Long  ago  Justice  Story  also, 
yin  his  judgment  in  Swift  v.  Tyson  (16  Peters,  1),  declared  that  "the 
law  respecting  negotiable  instruments  may  be  truly  declared,  in  the 
language  of  Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,  to 
be  m  a  great  measure  not  the  law  of  a  single  country  only,  but  of  the 
whole  commercial  world."  Obviously,  if  the  legislation  of  Great 
Britain  and  America  could  be  made  to  conform,  even  in  part,  to  that 
of  other  countries  in  respect  to  a  matter  of  such  cosmopolitan  char- 
acter as  bills  of  exchange,  involving  practically  no  questions  of  politi- 
cal, territorial,  or  racial  iealousy,  great  benefits  would  result  in  their 
commercial  and  financial  relations  with  other  countries. 

One  of  the  reasons  why  it  would  be  desirable  that  the  United  States 
should  be  represented  at  a  future  conference  is  the  fact  suggested 
by  Sir  George  Buchanan,  the  British  minister  at  The  Hague,  that 
the  laws  already  in  force  in  Great  Britain  and  America  represent  the 
commercial  law,  and  a  comparatively  uniform  law,  for  120,000,000 
people,  not  including  the  great  population  of  British  India.  It  is 
probably  an  indisputable  fact,  also,  that  this  population  represents  a 
still  larger  proportion  of  the  commercial  transactions  of  the  world. 
The  magnitude  of  these  transactions  by  American  and  British 
bankers  and  merchants  extends  their  interest  in  the  subject,  more- 
over, far  beyond  the  confines  of  their  own  territory.  They  are 
interested  almost  as  much  in  simple,  equitable,  and  workable  rules 
in  regard  to  bills  of  exchange  in  continental  Europe,  in  South 
Amenca,  and  in  the  Orient  as  are  the  local  bankers  ana  merchants 
of  those  parts  of  the  world. 

An  American  delegation  to  a  future  conference  would  be  able,  in 
the  first  place,  to  ascertain  intimately  the  motives  which  governed 
the  conference  in  the  adoption  of  certain  provisions  of  the  uniform 
law.  It  would  be  able  to  go  further,  by  pomting  out  weaknesses  and 
dangers,  if  any  were  foimd,  in  the  proposals  made,  and  thus  perhaps 
avert  serious  injury  to  American  financial  and  commercial  interests. 

There  are  several  points  in  the  draft  of  the  uniform  law  which  has 
been  proposed  which  involve  less  security  to  some  of  the  parties  to  a 
bill  than  is  afforded  by  American  law.  These  provisions,  in  the  main, 
are  not  provisions  which  are  entirely  novel,  but  are  found  in  the 
existing  laws  of  some  continental  countries.  If  they  have  not  -^ 
attracted  the  special  attention  of  American  bankers,  it  is  because 
they  involve  points  which  arise  but  rarely  and  affect  only  a  small 
percentage  of  the  great  mass  of  bills  flowing  through  the  channels  of 
mtemational  finance. 

As  an  illustration  of  such  a  provision,  without  undertaking  to  pre- 
sent all  of  them,  may  be  named  the  provisions  limiting  the  time  for 
the  presentment  of  biUs,  both  for  acceptance  and  for  payment.    It 
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is  provided  by  the  proposed  uniform  law  (Law,  art.  23)  that  a  bill 
payable  at  a  certain  time  after  sight  must  be  presented  for  acceptance 
within  six  months  of  its  date,  without  prolongation  of  this  time 
because  of  distance.  While  an  extension  of  the  time  is  permitted  by 
express  stipulation  of  the  drawer,  the  Umit  of  such  extension  is  fixed 
at  six  months,  thus  limiting  the  entire  period  allowed  between  the 
date  of  the  bUl  and  presentment  for  acceptance  to  one  year.  By 
article  41  of  the  proposed  law  substantially  the  same  provisions  are 
applied  to  the  presentment  for  payment  of  a  bill  payable  at  sight. 

The  principle  of  the  English  and  American  law,  sustained  by  a 
long  line  of  decisions,  is  that  such  matters  majr  properly  be  left  to  free 
contract  between  the  parties  or  to  determination  by  tne  courts  as  to 
what  constitutes  "a  reasonable  time."  From  the  difference  in  the 
law,^  the  important  difference  results  in  practice  that  so  long  as  the 
bill  is  not  presented,  the  parties  are  held,  imder  the  provisions  of  the 
English  and  American  law,  in  accordance  with  their  original  signa- 
tures. The  effect  of  the  proposed  uniform  law  (LaWj  art.  64)  is  that 
the  holder  would  be  deprived  after  six  months  of  his  rights  against 
the  indorsers,  against  the  drawer,  and  against  all  other  parties 
liable  except  the  acceptor  and  his  guarantor.  While  there  is  some- 
thing to  be  said  in  favor  of  having  tne  time  for  presentment  fixed  by 
law,  as  was  the  case  even  in  some  American  States  before  the  general 
adoption  of  the  negotiable  instruments  law,  .instead  of  being  left 
entirely  to  the  discretion  of  the  courts,  it  seems  clear  that  six  months 
is  too  short  a  period  for  holding  the  parties  in  the  case  of  bills  drawn 
on  remote  points,  where  an  error  of  transmission  might  easily  deprive 
the  lawful  nolder  of  opportunity  to  exercise  bis  rights  within  so  limited 
a  time. 

In  the  matter  of  prescription  also  narrow  limits  of  time  are  imposed 
by  the  imif orm  law  upon  the  rights  of  parties.  As  fixed  by  article  82 
of  the  law,  all  actions  against  the  acceptor  and  his  guarantor  must  be 
begun  within  three  years  from  the  date  of  maturity.  This  period  in 
itself,  while  three  years  less  than  the  statute  of  limitations  which 
governs  such  cases  in  England  and  America,  is  not  so  objectionable 
as  other  provisions  of  the  same  section.  One  of  these  is  that  the 
claims  of  the  holder  against  indorsers,  against  the  drawer,  and  against 
their  guarantors  are  barred  after  six  months  from  maturity  or  from 
the  date  of  the  protest,  if  that  has  been  drawn  within  the  time  required 
by  law.  Actions  of  recourse  also  of  one  indorser  against  others  and 
against  the  drawer  are  restricted  to  six  months  from  the  date  on 
which  the  indorser  took  up  the  bill. 

It  goes  without  saying  that  provisions  of  this  sort  would,  if  generally 
adopted,  have  a  h^h  importance  for  American  bankers  and  mer- 
chants, especially  those  doing  business  in  the  Orient  and  in  other 
parts  of  the  world  which  lure  remote  and  inaccessible.  It  is  a  matter 
of  common  knowledge  that  misunderstandings  sometimes  arise  which, 
if  hasty  action  is  not  taken,  may  be  capable  of  adjustment,  where, 
under  the  proposed  rule,  prompt  protest,  without  adjustment,  would 
be  requirea  in  order  to  safeguard  the  rights  of  parties.  The  curtail- 
ment of  the  Umitations  for  suits  of  indorsers  against  each  other  is 
even  more  strict  than  the  general  rule  laid  down  by  the  Budapest 
Conference  (rule  26),  that  the  limitation  of  actions  upon  bills  of 
exchange  against  all  parties  shall  be  18  months  from  the  date  of  the 
maturity  of  the  bill.''     Even  this  limitation  was  considered  too  restric- 
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tive  by  American  bankers,  for  the  reasons  set  forth  in  the  memoran- 
dum submitted  by  the  American  delegate  in  response  to  the  original 
''Questionnaire"  of  the  Government  of  the  Netnerlands.  The  pro- 
visions of  the  uniform  law  on  this  subject  are  contrary  to  the  existing 
laws  of  Great  Britain  and  France  as  well  as  of  America,  and  it  is 
possible  that  a  strong  protest  against  them  at  the  conference  of  next 
autunm  would  secure  their  mocfification. 

In  spite  of  several  provisions  of  this  character,  which  obviously 

call  for  careful  scrutiny,  long  steps  were  taken  by  the  recent  con- 

^^   ference  toward. thejimi^^atiye  lioerality  and  respect  for  the  intent 

^^  of  the  con tfa'c ting  parties  which  have  characterissed  for  niany  years 

£fig' American  ana  English  lawa  on  bills.     The  spirit  of  many  of  the 

delegates  was  well  illustrated  by  Mr.  Lyon-Caen,  at  the  first  plenary 

sitting  at  which  details  were  discussed,  in  the  declaration  tnat  the 

Anglo-Saxon  system  had  eve^  preference  in  France  if  she  were  to 

modify  her  legislation.     The  French  banking  institutions  consulted, 

he  declared,  pronounced  for  the  most  Uberal  system,  which  was  that 

of  Great  Britain;     The  elaborate  project  submitted  by  the  delegation 

r*of  Hungary  also,   while  adopting  some  regulations  unfamiliar  to 

English  and  American  law,  made  many  concessions    toward    the 

liberal  spirit  in  which  the  eminent  French  delegate  ui^ed  that  the 

L  conference  should  act. 

Hence,  although  the  British  delegation  were  distinctly  instructed 
by  their  government  that,  as  a  general  rule,  they  should  '^not  hold  out 
any  hope  that  English  rules  of  law  are  likely  to  be  substantially 
modified  and  brought  into  conformity  with  continental  rules,"  the 
two  technical  delegates  strongly  recommended,  in  their  final  report  of 
August  16,  that  Great  Britain  should  take  part  in  the  next  conference 
and  support  certain  points  where,  in  their  opinion,  the  English  law 
was  '* distinctly  more  convenient  than  the  foreign  rule."  Upon  this 
subject  they  said: 

As  regards  these  points,  if  English  mercantile  opinion  is  in  accordance  with  our 
views,  we  trust  that  there  will  be  an  opportunity  to  bring  out  views  before  the  final 
conference  which  will  meet  about  a  year  hence  to  shape  the  draft  uniform  law  into 
its  final  and  complete  form.  Although  England  can  not  join  in  Uie  uniform  law,  it  is 
important  for  us  that  that  law  should  not  contain  provisions  which  are  inimical  to 
intematioiial  commerce. 

In  view  of  the  fact  that  the  draft  of  the  uniform  law  is  to  be  sub- 
jected to  further  examination  and  amendment  at  the  conference  of 
next  autumn  before  it  is  put  in  its  final  form,  it  does  not  seem  advis- 
able at  this  time  to  recommend  any  changes  which  might  be  desirable 
in  American  laws  in  order  to  bring  them  into  a  greater  degree  of 
conformity  with  the  uniform  law  on  those  points  where  conrormity 
would  not  be  inimical  to  American  interests  and  legal  practice. 
Copies  of  the  translation  of  the  proposed  uniform  law  have  been  sent 
to  leading  bankers,  exporters,  and  others  interested,  with  the  sug- 
gestion that  they  single  out  the  most  important  provisions  whidi 
they  consider  desirable  on  the  one  hand  or  especially  objectionable 
on  the  other.  With  the  data  obtained  from  the  repUes  to  these 
inquiries  it  will  be  possible  for  the  American  delegation,  if  the  country 
is  represented  at  tne  next  conference,  to  concentrate  its  efforts  upon 
such  changes  as  are  most  desirable  and  after  the  conference  to  reo- 
onmiend  to  the  American  States,  through  the  Department  of  State, 
those  amendments  or  additions  to  American  law  which  may  be 
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made  to  advantage.  It  nught  tend  to  additional  confusion  to 
attempt  to  introduce  such  changes  before  the  meeting  of  the  confer- 
ence of  next  autumn,  except  perhaps  upon  points  where  it  appears  to 
be  clear  that  the  provisions  of  the  unirorm  law  as  it  now  stands  will 
receive  final  approval.  The  British  technical  delegates  have  sug- 
gested that  certain  amendments  in  the  English  law  ''may  be  made 
at  once,  as  desirable  in  themselves,  without  waiting  for  the  adoption 
by  other  nations  of  the  uniform  law."  The  changes  which  they 
recommend  are  as  follows: 

1.  That  days  of  grace  should  be  abolished. 

2.  That  when  a  bill  falls  due  on  a  nonbusiness  day  it  should  be  payable  on  the 
next  succeeding  business  day. 

3.  That  when  the  sum  payable  by  a  bill  is  expressed  more  than  once  in  words,  or 
more  than  once  in  figures,  and  there  is  a  discrepancy,  the  lesser  sum  shall  be  the 
sum  payable. 

4.  Tliat  when  a  bill  is  expressed  to  be  payable  with  interest  and  no  rate  of  interest 
is  specified,  interest  at  the  rate  of  5  per  cent  shall  be  understood. 

5.  That  where  the  acceptance  consists  of  the  simple  signature  of  the  drawee  it  must 
be  on  the  face  of  the  bill. 

6.  That  where  a  bill  is  dishonored  by  nonacceptance,  a  party  who  is  liable  on  the 
bill  may  nevertheless  accept  it  for  honor. 

7.  That  payment  for  honor  by  the  acceptor  of  a  bill  shall  be  prohibited. 

8.  That  where  the  holder  of  a  bill  loses  his  right  of  recourse  on  the  bill  by  reason 
of  his  failure  duly  to  present  or  protest  it  or  to  give  notice  of  dishonor,  he  shall  not 
thereby  lose  his  right  of  action  on  the  consideration,  but  that  if  the  drawer  or  indorser 
whom  he  sues  has  been  prejudiced  by  that  failure,  such  drawer  or  indorser  shall  be 
discharged  from  his  liability  on  the  consideration  to  the  extent  of  any  loss  he  may 
have  suffered. 

While  most  of  these  changes  are  such  as  are  not  Mkeljr  to  cause 
controversy,  the  method  of  securing  legislation  in  the  Umted  States 
on  these  subjects  is  so  complicated  that  it  would  probably  not  be 
advisable  for  the  department  to  make  any  recommendations  on  the 
matter  to  the  governments  of  the  46  States  until  after  the  conference 
of  next  autumn.  If  it  then  appears  that  the  list  of  desirable  recom- 
mendations can  be  extended  and  that  similar  modifications  are  Ukely 
to  be  introduced  into  the  laws  of  Great  Britain  and  her  dependencies, 
thereby  insuring  an  approach  to  uniformity  throughout  tne  English- 
speaking  world,  it  may  be  advisable  to  refer  to  the  States  and  to 
tne  legal  bodies  interested  in  the  uniformity  of  commercial  law  the 
entire  list  of  changes  upon  which  agreement  seems  to  be  attainable 
and  desirable. 

THE  PEOPOSED  CONFERENCE  ON  CHECKS. 

An  important  reason  why  it  may  be  desirable  for  the  United  States 
to  be  represented  at  the  conference  of  next  jrear  is  the  adoption,  at 
the  close  of  the  recent  conference,  of  a  resolution  in  regard  to  checks. 
This  resolution  declares  that  a  later  conference  shall  be  charged  with 
consideration  of  the  unification  of  the  law  relative  to  the  check,  and 
to  this  end  the  Government  of  the  Netherlands  is  requested  to 
employ  methods  of  inquiry  and  preparation  similar  to  those  employed 
in  anticipation  of  the  conference  just  held. 

It  is  not  necessary  here  to  discuss  at  length  the  subject  matter  of 
such  a  conference.  The  questions  which  arise  in  regard  to  checks, 
while  not  so  complicated  perhaps  as  those  arising  in  regard  to  bills, 
are  nevertheless  of  considerable  importance.  They  involve  Ques- 
tions of  the  time  within  which  a  check  should  be  presented  to  relieve 
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the  parties  from  negligence,  the  consequences  of  such  negligence, 
and  the  obligations  of  banks  which  accept,  indorse,  or  collect  ^ecks 
which  may  be  found  to  be  invaUd  or  not  properly  provided  for. 

Some  of  the  same  conflicts  of  legal  system  and  commercial  prao 
tice  suggest  themselves  in  regard  to  checks,  however,  which  arise 
in  regard  to  bills  of  exchange  between  the  English  and  American 
systems  on  the  one  hand  and  those  of  continental  Europe  on  the 
other.  Under  the  English  bills  of  exchange  act  of  1882,  "a  check  is 
a  bill  of  exchange  drawn  on  a  banker  payable  on  demand."  And 
the  American  definition,  in  the  negotiaole  instruments  law,  is  sub- 
stantially the  same — ''a  check  is  a  bill  of  exchange  drawn  on  a  bank, 
payable  on  demand."  Both  laws  further  set  forth  that,  except  as 
otherwise  provided,  ''the  provisions  of  this  act  applicable  to  a  bill  of 
exchange  payable  on  demand  apply  to  a  check." 

Quite  different  from  a  legal  pomt  of  view  is  the  position  of  the 
check  in  other  countries,  where  indeed,  for  fiscal  reasons,  it  is  in 
some  cases  deUberately  excluded  from  classification  as  a  bill  of 
exchange.  By  the  French  law  of  June  14,  1865,  which  first  gave  a 
definite  status  in  France  to  the  check  in  its  modem  form,  "  a  check 
is  a  written  instrument  which,  in  the  form  of  an  order  for  payment, 
enables  the  drawer  to  efi'ect  the  withdrawal,  for  his  account  or  the 
account  of  a  third  party,  of  all  or  a  part  of  the  available  funds  carried 
to  his  credit."  It  is  to  be  noted  tnat  the  order  for  the  payment  of 
money  need  not  be  drawn  upon  a  banker  in  order  to  constitute  a 
valid  check  in  France.  The  issue  of  a  check,  moreover,  does  not 
constitute  in  France  an  act  of  commerce,  which  brings  the  drawer 
ipso  facto  under  the  commercial  law.  If  a  check  is  issued  by  a 
trader  or  merchant,  recognized  as  such  by  the  law,  it  is  a  commercial 
act;  if  issued  by  a  nontrader,  it  is  not  a  commercial  act  and  the 
drawer  is  subject  to  the  civil  law. 

Notwithstanding  these  differences  in  the  legal  status  of  the  check 
in  different  countries,  there  are  several  points  involved  of  considr 
erable  interest  to  American  bankers  and  merchants.  One  of  these 
is  the  difference  between  the  American  rule  in  regard  to  Uabihty  for 
payment  of  a  check  to  a  wrongful  holder  and  the  European  rule, 
which  greatly  restricts  such  liability.  In  this  particular,  the  Amer- 
ican nfle,  instead  of  being  in  harmony  with  the  English  rule,  as  in 
most  matters  affecting  bills,  stands  by  itself  in  opposition  to  both  the 
EngUsh  and  continental  rules.  English  bankers  feel  bound  to  exer- 
cise no  greater  care  in  paying  a  check  to  the  actual  holder,  without 
inquiry  as  to  the  validity  of  his  title,  than  is  exercised  by  the  bankers 
of  the  Continent. 

When  checks  first  came  into  general  use  in  England  they  were 
almost  invariably  made  payable  to  bearer.  When  they  began  to  be 
made  payable  to  order,  a  section  was  included  in  the  stamp  act  of 
1853  (16  and  17  Victoria,  ch.  59)  which  specifically  relieved  bankers 
paying  such  checks  from  liability  for  wrongful  payment,  except  as 
regards  the  signature  of  the  drawer.  This  provision  was  carried  over 
into  the  bills  of  exchange  act  of  1882  in  the  following  terms: 

Sec.  60. — ^When  a  bill  payable  to  order  on  demand  is  drawn  on  a  banker,  and  the 
banker  on  whom  it  is  drawn  pays  the  bill  in  good  iaith  and  in  the  ordinary  course  of 
business,  it  is  not  incumbent  on  the  banker  to  ^ow  that  the  indorsement  of  the  payee 
or  any  subsequent  indorsement  was  made  by  or  under  the  authority  of  the  person 
whose  indorsement  it  purports  to  be,  and  the  banker  is  deemed  to  have  paid  the  bill 
in  due  course,  although  such  indorsement  has  been  forged  or  made  without  authority. 
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The  result  of  this  rule  is  to  detract  materially  from  the  security  of 
the  check  as  a  means  of  making  remittance,  since  any  holder,  whether 
properly  identified  or  not,  may  convert  an  ordinary  check  to  order 
into  cash  by  presenting  it  at  a  bank  coufiter.  Serious  losses  have 
been  suffered  by  American  bankers  under  this  rvile,  in  cases  where 
checks  have  been  abstracted  from  the  mails  and  diverted  from  the 
legitimate  holders. 

What  is  the  remedy  for  this  difficulty  ?  A  remedy  has  been  found 
in  England  in  a  system  which  is  slowly  making  its  way  on  the  Conti- 
nent of  Europe  and  might  receive  a  considerable  impetus  if  recognized 
and  recommended  by  an  international  conference.  This  is  the  sytem 
of  the  crossed  check.  A  crossed  check  is  a  check  with  two  parallel 
lines  on  the  face,  between  which  are  usually  written  the  name  of  a 
bank  or  banking  house.  A  crossed  check  is  payable  only  through  a 
banker.  Hence  it  is  difficult,  if  not  impossible,  for  an  illegitimate 
holder  to  obtain  cash  for  it  by  presentment  at  a  bank  counter.  "He 
must  deposit  the  check  in  an  account  at  a  bank  in  order  that  it  may 
be  honored  when  presented  by  such  bank  to  the  institution  upon 
which  it  is  drawn.* 

The  result  of  this  system  of  crossed  checks  is  to  afford  a  means  of 
transfer  of  money  much  safer  than  the  ordinary  check,  upon  which 
cash  can  be  drawn  directly,  and  affords  no  inconveniences  to  persons 
having  a  bank  account  and  depositing  checks  of  which  they  are 
legitimate  holders  in  such  an  account  for  collection. 

The  system  of  crossed  checks  has  been  as  yet  employed  but  little 
in  the  United  States.  It  is  not  necessary  in  the  matter  of  inland 
transactions,  for  the  purposes  for  which  it  is  employed  in  England, 
because  the  American  drawer  and  payee  of  a  check  are  protected  by 
the  rule  making  the  bank  responsible  for  wrongful  payment.  In 
drawing  checks  upon  foreign  institutions,  however,  the  system  of 
crossed  checks  has  been  employed  to  a  limited  extent  by  American 
bankers.  Its  advantages  are  such  that  it  has  gradually  obtained  a 
footing  on  the  Continent  of  Europe,  even  in  the  absence  of  definite 
legislation  giving  it  legal  recognition.  Within  a  very  recent  date  the 
National  Bank  of  Belgium  has  begun  the  issue  of  crossed  checks  for 
remittances  between  cUents  at  different  branches.  A  notice,  prom- 
inently posted  by  the  bank  at  its  offices,  furnishes  the  following 
information: 

The  crossed  cheque  has  rendered  ereat  services  in  all  countries  where  it  has  been 
employed,  and  especially  in  EnjB;lana,  the  countrjr  of  its  origin. 

llie  administration  of  the  National  Bank  of  Belgium  has  felt  that  it  would  be  useful 
to  make  the  system  known  in  Belgium  and  has  decided  with  this  object  to  permit 
the  crossing  of  the  transfer  cheques  (accr^itifs)  which  it  delivers. 

The  public  will  hereafter  be  able  to  obtain  upon  demand  such  transfer  cheaues 
bearing  across  the  face  two  transverse  parallel  lines,  which,  according  to  establisned 
usage,  will  signify  that  the  cheque  is  payable  only  through  the  medium  of  a  banker. 

'tiie  intervention  of  a  banker  for  the  collection  is  of  a  character  to  avoid  the  risks 
resulting  from  loss  or  theft,  and  to  permit  the  sending  of  the  cheques  in  the  majority 
of  cases  in  an  ordinary  envelope. 

Crossed  cheques  may  be  employed  for  a  payment  to  be  made: 

1.  To  a  bank  or  to  a  banker. 

2.  T6  a  person  who  is  known  to  have  a  current  account  in  a  bank. 

So  obvious  are  the  advantages  of  the  svstem  of  the  crossed  check 
that  efforts  have  several  times  been  made  to  introduce  the  system 

>  The  provfsioDS  of  the  Engli^  bills  of  exchange  act  of  1882,  defining  fully  the  liability  of  ban  ken  In 
respect  to  crossed  checks,  appeal  in  the  appendix  to  this  report. 
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into  France.  It  is  actually  in  operation  by  agreement  between  the 
Bank  of  France  and  several  of  tne  large  joint-stock  banks,  but  the 
system  requires  the  sanction  of  law  to  permit  its  general  use.  To 
this  end  measures  have  been  several  times  introduced  and  favorably 
reported  in  the  French  Chambers,  giving  legal  sanction  to  crossed 
checks.  Thus  far,  although  there  has  not  been  much  organized 
opposition,  none  of  these  measures  has  become  law.  The  text  of 
the  report  made  to  the  Senate  in  1906  by  Senator  Ratier,  with  the 
bill  which  was  then  proposed,  appears  in  the  appendix  to  this  report. 
It  is  pointed  out  in  this  report  of  Mr.  Ratier  that  the  wide  use  of 
checks  in  England,  and  their  comparatively  restricted  use  in  France, 
is  due  in  part  to  the  failure  of  French  law  to  protect  the  check,  while 
in  England  remittances  are  made  by  crossed  checks  through  the  post- 
office  without  the  necessity  of  registering  the  letters  in  which  they 
are  sent. 

Crossed  checks  are  recognized  by  the  Scandinavian  law  and  by 
the  Spanish  Code  of  Commerce,  which  was  extended  in  1886  to  Cuba. 
Porto  Rico,  and  the  Philippines.  A  similar  practice  is  recognized 
by  the  Austrian  law  of  1906,  which  sanctions  the  indorsement  of  a 
check  "for  account *'  (nur  zur  Verrechnung) .* 

It  is  not  proposed  here  to  discuss  at  length  the  merits  of  the  system 
of  crossed  checks  or  the  other  form  of  safeguard  involved  in  making 
a  check  "not  negotiable,"  which  means,  not  that  it  can  not  be  trans- 
ferred, but  that  if  transferred,  it  is  at  the  risk  of  a  wrongful  holder. 
It  is  obvious,  however,  that  the  subject  is  one  of  great  interest  in 
international  finance  and  that  it  would  be  unfortunate  if  the  United 
States,  which  now  plays  so  important  a  part  in  the  aggregate  com- 
merce of  the  world,  should  have  no  share  in  framing  the  rules  which 
are  to  govern  international  payments  by  means  of  the'  check. 

For  the  purpose,  therefore,  of  presenting  clearly  the  views  of  the 
United  States  in  regard  to  the  provisions  of  the  proposed  uniform 
law  on  bills  of  exchange  and  for  the  purpose  of  participating  in  the 
preparation  of  legislation  in  regard  to  checks,  it  is  recommended 
that  the  Government  of  the  United  States  be  represented  at  the 
Second  International  Conference  on  these  subjects,  to  be  held  at 
The  Hague  next  autumn. 

Charles  A.  Conant, 

American  Delegate. 

To  the  honorable  the  Secretary  of  State, 

Washington,  D.  0, 

1  Lyon-Caen  et  Renault,  "  Droit  Commercial,"  Paris,  1907,  IV,  p.  489. 


APPENDIX  A.— DOCUMENTS  AND  PROCEEDINGS  OF  THE 

CONFERENCE. 

I.  FINAL  PROTOCOL  OF  THE  CONFERENCE. 


I.  Pbotocolb  de  Cloture. 

La  conference  pour  PUnificatipn  du 
Droit  relatif  k  la  Lettre  de  Change  et  au 
Billet  k  Ordre,  propoe^e  par  lea  Gouveme- 
ments  d'AUemagne  et  d'ltalie  et  convo- 
qu^  par  le  Gouvemement  des  Pays-Bas, 
B  est  reunie,  le  23  I'uin  1910,  k  La  Haye 
dans  la  Salle  des  Seances  de  la  Premiere 
Ghambre  des  Etats  G^n^raux. 

1.  Liste  de$  DilSguit, 

Les  Gouvernements  dont  1  'Enumeration 
suit,  ont  pris  part  k  la  Conference  pour 
laquelle  its  avaicnt  d^signe  les  dei^^Es 
nommes  ci-apr^: 

l'allemagnb. 

M.  le  docteur  Eriege,  conseiller  actuel 
in  time  de  legation  et  jurisconsulte  au 
departement  des  affau'es  etrang^res, 
membre  de  la  cour  permanente  d  arbi- 
trage, premier  deieguE  pienipotentiaire. 

M.  Simons,  conseiller  intime  de  r^gence 
et  conseiller  referendaire  au  departement 
imperial  de  la  justice,  second  d6l6gVL6 
plenipotentiaire. 

M.  Fischel,  associe  de  la  maison  Men- 
delssohn et  C^.  k  Berlin,  deieguE  tech- 
nique. 

M.  le  docteur  von  Rosenberg,  conseiller 
delation  et  conseiller  adjoint  au  depart- 
ement  .des  affaires  etrang^res,  dei^guE 
ftdjoint. 

LBS   ETATS-UNIS  d'aH^RIQUE. 

M.  Charles  A.  Conant,  banquier  k  New- 
York,  acien  commissaire  extraordinaire 
du  Gouvemement  des  Etats-Unis  pour 
la  reforme  du  syst^me  mon^taire  aux 
lies  Philippines,  membre  de  la  Chambre 
de  Commerce  de  TEtat  de  New- York. 

LA  RiPUBLIQUE  ARGENTINE. 

M.  le  docteur  Manuel  van  Gelderen, 
avocat,  depute  national,  deiegue  pleni- 
potentiaire. 

l'autriche. 

M:  le  docteur  Felix  Ma^er,  conseiller 
ministeriel  au  minist^re  imperial  royal 
autrichien  de  la  justice. 


I.  Final  Protocol. 

The  Conference  for  the  Unification  of 
Laws  concerning  Bills  of  Exchange  and 
Promissory  Notes,  to  order,  suggested  by 
the  Governments  of  Germany  and  Italy, 
and  which  was  convoked  by  the  Govern- 
ment of  the  Netherlands,  met  at  The 
Hague,  in  the  hall  of  the  Upper  House  of 
the  States-General,  on  June  23,  1910. 

1.  List  of  delegates. 

The  (Governments  set  forth  below  took 
part  in  the  conference,  and  were  repre- 
sented by  the  delegates  whose  names 
follow: 

OERIIANT. 

Dr.  Kriege,  privy  councilor  of  legation 
and  legal  adviser  in  the  department  of 
foreign  affairs;  member  of  the  Permanent 
Court  of  Arbitration;  first  delegate  pleni- 
potentiary. 

Mr.  Simons,  privy  councilor  of  the 
Government;  consulting  councilor  in  the 
imperial  department  of  justice;  second 
delegate  plenipotentiary. 

Mr.  Fischel,  partner  in  the  firm  of  Men- 
delssohn &  Co.,  Berlin;  technicsd  dele- 
gate. 

Dr.  von  Rosenberg,  coimcilor  of  lega- 
tion and  assistant  councilor  in  the  depart- 
ment of  foreign  affairs;  assistant  delegate. 


UNITED  STATES  OF  AMERICA. 

Mr.  Charles  A.  Conant,  banker  in  New 
York;  former  special  commissioner  of  the 
United  States  for  the  reform  of  the  mone- 
tary system  in  the  Philippine  Islands: 
member  of  the  Chamber  of  Commerce  oi 
the  State  of  New  York. 

ARGENTINE   REPUBLIC. 

Dr.  Manuel  van  Gelderen,  barrister  at 
law,  national  deputy;  delegate  pleni- 
potentiary. 

AUSTRIA. 

Dr.  Felix  Mayer,  ministerial  councilor 
in  the  imperial  and  royal  Austrian  depart- 
ment of  justice. 
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M.  le  docteur  Paul  Hammerschlag, 
directeur  de  la  Soci^t^  Privil^6e  Im- 
p^riale  Royale  de  Cr6dit  pour  le  Com- 
merce et  r  Industrie  k  Vienne. 


Dr.  Paul  Hammerschlaff,  mamiger  of  the 
Chartered  Imperial  and  fioyal  Society  of 
Credit  for  Commerce  and  Industry,  in 
Vienna. 


LA  HONGRIB. 

M.  le  docteur  Frangois  Nagy,  secretaire 
d'Etat  Royal  hongrois  en  retraite  et  pro- 
fesseur  k  1  University  de  Budapest. 

M.  le  docteur  Armand  Fodor,  juge  k  la 
cour  d'appel  royale  de  Budapest,  attach^ 
au  ministere  royal  hongrois  de  la  justice. 

M.  le  docteur  Bernard  Sichermann, 
avocat  k  Kassa. 


HUNOART. 

Dr.  Francis  Nagy,'  royal  Hungarian 
secretary  of  state,  retired,  and  professor 
at  the  University  of  Budapest. 

Dr.  Armand  Fodor,  justice  of  the  royal 
court  of  appeals,  Budapest,  attach^  of  the 
royal  Hungarian  department  of  justice. 

Dr.  Bernard  Sichermann,  barrister  at 
law  at  Kassa. 


LA  BELOIQUB. 

Son  Exc.  M.  Beemaert,  ministre  d'Etat, 
membre  de  la  chambre  des  repr^sentants, 
membre  de  la  cour  permanente  d'arbi- 
trage. 

Son  Exc.  M.  le  Baron  Guillaume,  en- 
voy^  extraordinaire  et  ministre  pl^nipo- 
tentiaire  k  Paris. 

M.  de  la  Valine  Pouesin,  directeur  gen- 
eral, chef  du  cabinet  du  ministre  de  la 
justice. 

M.  Van  der  Rest,  directeur  k  la  Banque 
Nationale  de  Belgique. 

LBS  ETATS-UNIS  DU  BRAsIL. 

■ 

M.  le  docteur  Rodrigo  Octavio  de  Lang- 
gaard  Menezes,  avocat,  membre  de  I'Aca- 
d^mie  br^silienne,  professeur  de  Droit 
International  Priv^  k  Rio  de  Janeiro. 


BELOIUli. 

His  Excellency  Mr.  Beemaert,  minister 
of  state,  member  of  the  House  of  Repre- 
sentatives, member  of  the  Permanent 
Court  of  Arbitration. 

His  Excellency  Baron  Guillaume,  en- 
voy extraordinary  and  minister  plenipo- 
tentiary at  Paris. 

Mr.  de  la  Valine  Poussin,  director  gen- 
eral, chief  of  bureau  in  the  department  of 
justice. 

Mr.  Van  der  Rest,  associate  manager  of 
the  National  Bank  of  Belgium. 

UNFTBD  STATBS  OF  BRAZIL. 

Dr.  Rodrigo  Octavio  de  Langgaard 
Menezes,  barrister  at  law,  member  of  the 
Brazilian  Academy,  professor  of  private 
international  law  at  Rio  de  Janeiro. 


LA  BULGARIB. 


M.  le  docteur  P.  Dantschow,  premier 
prudent  de  la  cour  de  cassation  a  Sofia. 


BULGARIA. 


Dr.  P.  Dantschow,  chief  justice  of  the 
supreme  court  in  Sofia. 


LB  CHILI. 

M.  Carlos  Concha,  ancien  president  de 
la  chambi^  des  d^put^,  ancien  miniBtre 
pl^ipotentiaire,  membre  de  la  Cour  Per- 
manente d'Arbitrage. 

M.  Eleodoro  YAflez,  ancien  ministre 
des  affaires  etrangeres,  avocat,  conseil  de 
£1  Banco  de  Chile. 


CHILB. 

Mr.  Carlos  Concha,  ex-president  of  the 
House  of  Representatives,  ex-minister 
plenipotentiary,  member  of  the  perma- 
nent court  of  arbitration. 

Mr.  Eleodoro  Y&fiez,  former  minister  of 
foreign  affairs,  barrister  at  law,  counsel 
for  the  Bank  of  Chile. 


LA  CHINB. 

M.  Kiang  Ouang,  deuxi^me  secretaire 
de  la  lotion  de  Cnine. 
M.  le  docteur  Chung-Hui-Wang. 

LA  R^UBLIQUB  DB  COSTA-RICA. 

Son  Exc.  M.  Manuel  M.  de  Peralta,  en- 
voy^ extraordinaire  et  ministre  pl6nipo- 
tentiare. 


CHINA. 

Mr.  Kiang  Ouang,  second  secretary  of 
the  Chinese  legation. 
Dr.  Chung-Hui-Wang. 

REPUBLIC  OF  0O8TA  RIGA. 

His  Excellency  Mr.  Manuel  M.  de  Pe- 
ralta, envoy  extraordinary  and  minister 
plenipotentiary. 
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LB  DANSMABK. 

M.  le  docteur  L.  A.  Grundtvig,  profes- 
eeur  k  rUniversit^  de  Copenhague. 

M.  Ghr.  Gloos,  n^gociant,  consul  de 
Belgique  k  fYederikahavn. 

l'bspaonb. 

Son  Exc.  M.  J.  de  la  Rica  y  Calvo,  en- 
voy^ extraardinaire  6t  minis tre  pl^nipo- 
tentdaire. 

M.  Ramofn  Sinchez  de  Ocafia,  chef  de 
divimon  au  minist^  de  la  justice. 

LA  FBANCB. 

M.  Louis  Renault,  ministre  pl^nipoten- 
tiaire,  membre  de  I'lnstitut,  juriscon- 
suite  du  minist^re  des  affaires  etrani^^rcs, 
professeur  k  la  faculty  de  droit  de  Paris, 
membre  de  la  Oour  Permanente  d'Arbi- 
trage. 

M.  Charles  Lyon-Caen,  membre  de  Tln- 
Btitut,  professeur  k  la  &u:ult6  de  droit  de 
Paris. 

M.  Paul  Ernest  Picard,  secr^taire-g^n- 
^ral  de  la  Banque  de  France,  d^legu^ 
technique. 

LA   ORANDE-BRBTAONB. 

Son  Exc.  Sir  George  Buchanan,  G.  C. 
V.  0.,  K.  C.  M.  G.,  envoys  extraordinaire 
et  ministre  pl^nipotentiaire,  premier  d616- 
gu6. 

Sir  Mackenzie  Dalzell  Chalmers, 
K.  C.  B.,  ancien  sous-secretaire  d'etat 
permanent  du  minist^re  de  I'int^rieur. 

M.  Frederick  Huth  Jackson,  directeur 
k  la  Banque  d'Angleterre,  prudent  de 
rinstitut  des  Banquiers. 

LA   BiPUBLIQUB  D^HAhl. 

Son  Exc.  M.  Geoiges  Sylvain,  envoy^ 
extraordinaire  et  ministre  pl4iipoten- 
tiaire  k  Paris. 

l'ttalib. 

Son  Exc.  M.  le  Comte  Joseph  Sallier 
de  la  Tour,  Due  de  Calvello,  envoy^  ex- 
traordinaire et  ministre  pl^nipotentiaire. 

M.  C^sar  Vivante,  professeur  ordinaire 
k  la  faculty  de  droit  de  Rome,  membre  de 
Tacad^mie  des  "Lincei." 

LB  JAPON. 

M.  K.  Makino,  juge  k  la  cour  de  cassa- 
tion. 

M.  E.  Nonaka,  secretaire  au  minist^re 
des  finances. 

LB  LUXBIIBOUBO. 

M.  le  docteur  Wflrth-Weiler,  directeur 
de  la  Banque  Internationale  et  membre 
de  la  Chambre  de  Commerce  k  Luxem- 
bouiB. 


DBNMABK. 


Dr.  L.  A.  Grundtvig,  professor  at  the 
University  of  Copenhagen. 

Mr.  Chr.  Cloos,  merchant,  Belgian  con- 
sul at  Frederikshavn. 


SPAIN. 

His  Excellency  Mr.  J.  de  la  Rica  y 
Calvo,  envoy  extraordinary  and  minister 
plenipotentiary. 

Mr.  Ramon  Sanchez  de  OcafLa,  chief  of 
bureau  in  the  department  of  justice. 

FRANOB. 

Mr.  Louis  Renault,  minister  plenipo- 
tentiary, member  of  the  Frencn  Insti- 
tute, legal  adviser  at  the  ministry  of  for- 
elgn  affairs,  professor  at  the  law  feiculty 
of  raris,  member  of  the  Permanent  Court 
of  Arbitration. 

Mr.  Charles  Lyon-Caen,  member  of  the 
French  Institute,  professor  at  the  law  fac-. 
ulty  of  Paris. 

Mr.  Paul  Ernest  Picard,  secretary  ^n- 
eral  of  the  Bank  of  France,  technical 
delegate. 

ORB  AT  BRFTAIM. 

His  Excellency  Sir  George  Buchanan, 
G.  C.  V.  0.,  K.  C.  M.  G.^  envojr  extraor- 
dinary and  minister  plenipotentiary,  first 
delegate. 

Sir  Mackenzie  Dalzell  Chalmers, 
K.  C.  B.,  late  permanent  undersecretary 
of  state  for  the  nome  department. 

Mr.  Frederick  Huth  Jackson,  director 
of  the  Bank  of  England,  president  of  the 
Institute  of  Bankers. 

RBPUBLIG  OF  HAfn. 

His  Excellency  Mr.  GeoTf^  Sylvain, 
envoy  extraordinary  and  minister  pleni- 
potentiary at  Paris. 

rrALY. 

Mr.  C^r  Vivante,  professor  in  ordinary 
at  the  law  faculty  in  Rome,  member  of  the 
Academy  of  the  Lincei. 


JAPAN. 

Mr.  K.  Makino,  judge  of  the  supreme 
court. 

Mr.  K.  Nonaka,  secretary  at  the  depart- 
ment of  finance. 

LUXEMBUBO. 

Dr.  worth- Weiler,  manager  of  the  In- 
ternational Bank,  member  of  the  chamber 
of  commerce  of  Luxemburg. 
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LB  MBXIQUB. 

Son  Exc.  M.  Olarte,  envo^r^  extraordi- 
naire et  ministre  pl^nipotentiaire. 

LB  mont]6n^gro. 

Son  Exc.  M.  Schneider,  conseiller  priv^ 
actuel  de  Russie,  s^natenr,  premier  d^l^- 

M.  Nobel,  conseiller  d'etat  actuel  de 
Rufisie,  membre  du  conseil  du  commerce 
et  de  manufacture,  second  d^l^gu6. 

M.  le  docteur  Granfelt,  asseeseur  k  la 
cour  aulique  imp6riale  k  Wiboxg,  d^l^gu^. 

LE  NICABAOUA. 

M.  J.  Brenning. 

LA  NORVAOB. 

M .  F.  V.  N.  Beichmann,  pr^ident  de 
la  cour  d'appel  de  Trondhjem,  premier 
d61€gu6  pl^nipotentiaire. 

M.  J.  L.  Andersen  Aars,  directeur  k  la 
baD(|ue  "Centralbanken  for  Noi^e,"  k 
Christiania,  second  d^l^gu^  pl6nipoten- 
tiaire. 

LB  PARAQUAT. 

M.  le  docteur  E.  Ayala. 

LBS  PATS-BAS. 

Son  Exc.  M.  T.  M.  C.  Asser,  ministre 
d'etat,  membre  du  conseil  d'etat,  mem- 
bre de  la  Cour  Permanente  d 'Arbitrage. 

M.  E.  N.  Rabusen,  membre  de  la  Pre- 
mise Chambre  des  Etats-G^n^raux. 

M.  D.  Josephus  Jitta,  professeur  k 
l'Universit6  d 'Amsterdam. 

LB  PORTUGAL. 

M.  C.  Rangel  de  Sampaio,  Charg6 
d'Affaires  a-i. 


IIBXIOO. 

His  Excellency  Mr.  Olarte,  envo3r  ex- 
traordinary and  minister  plenipotentiary. 

MONTBNBORO. 

His  Excellency  Mr.  Schneider,  privy 
councilor  of  Russia,  senator,  first  dele- 
gate. 

Mr.  Nobel,  councilbr  of  state  of  Russia, 
member  of  council  for  cosmierce  and  in- 
dustry, second  delegate. 

Dr.  Granfelt,  judge  of  the  Imperial 
Aulic  Court  of  Wiboig,  delegate. 

NICARAGUA. 

Mr.  J.  Brenning. 

NORWAY. 

Mr.  F.  V.  N.  Beichmann,  chief  justice 
of  the  court  of  appeals  of  Trondhjem,  first 
delegate  plenipotentiary. 

Mr.  J.  L.  Andei^en  Aars,  manager  of  the 
'^Centralbanken  for  Norge,'*'  in  Christi- 
ania, second  delegate  plenipotentiary. 


PARAQUAT. 

Dr.  E.  Ayala. 

NETHERLANDS. 

His  Excellency  Mr.  T.  M.  0.  Asser. 
minister  of  state,  member  of  the  council 
of  state,  member  of  the  Permanent  Court 
of  Arbitration. 

Mr.  E.  N.  Rahusen,  member  of  the 
Upper  House  of  the  States  General. 

Mr.  D.  Josephus  Jitta,  professor  at  the 
University  of  Amsterdam. 

PORTUGAL. 

Mr.  C.  Rangel  de  Sampaio,  charg6 
d'affaires  ad  interim. 


LA  RUSSIB. 

Son  Exc.  M.  Schneider,  conseiller 
priv4  actuel,  s^nateur,  premier  d^l^gu^. 

M.  Nobel,  conseiller  d'etat  actuel, 
membre  du  conseil  du  commerce  et  de 
manufacture,  second  d^Ugu^. 

M.  le  docteur  Granfelt,  assesseur  k  la 
cour  aulique  imp^riale  de  Wiborg,  repr^- 
sentant  pour  lee  administrations  sp^iales 
du  Grand-Duch^  de  Finlande. 

LA  SBRBIB. 

M.  SpasBoy^  Rado'itchitch,  juge  k  la 
cour  de  cassation  et  professeur  honoraire 
de  droit  commercial  et  de  droit  de  change 
k  I'Universit^  de  Belgrade,  d416g[i6  pl^ni- 
potentiaire. 


RUSSIA. 

His  Excellency  Mr.  Schneider,  privy 
councilor,  senator,  first  delegate. 

Mr.  Nobel,  councilor  of  state,  member  of 
the  coimcH  for  commerce  and  industry, 
second  delegate. 

Dr.  Granielt,  judge  of  the  imperial 
aulic  court,  Wiboiqg;  representative  of  the 
special  administration  of  the  Grand- 
Duchy  of  Finland. 

SERYIA. 

Mr.  Spassoy6  Radoitchitch,  judge  of 
the  supreme  court,  honorary  professor  of 
commercial  law  and  exchange  law  at  the 
University  of  Belgrade,  delegate  pleni- 
potentiary. 
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LI  BIAll. 

M.  le  docteur  Corragioni  d'Orelli,  con- 
aeiller  de  lotion  k  Paris,  membrQ  de  la 
Cour  Pennanente  d' Arbitrage. 

LA.  BUiDB. 

Son  Exc.  M.  le  Comte  Albert  Ehrens- 
vird,  envoy^  extraordinaire  et  minifltre 
pl^mpotentiaire.  'd^l^^. 

M.  Axel  Carlander,  n^ociant,  pru- 
dent du  conseil  municipid  de  la  viUe  de 
Gothembourg,  d€i^ga6  adjoint. 

LA  0UI88B. 

Son  Exc.  M.  G.  Carlin,  envoy^  extra- 
ordinaire et  ministre  pl^nipotentiaire, 
d^^gu6  pl^nipotentiaire. 

M.  Eundert,  president  de  la  direction 
de  la  Banque  rationale  suiase,  k  Zurich, 
d€i^ga^  pl^nipotentiaire. 

M.  le  docteur  Wieland,  profeeseur  k 
rUnivereit^  de  B&le,  d^l^^  pl^nipo- 
tantiaire. 

LA  TUBQUIB. 

Osman  Halim  Bey,  prudent  de  la 
section  i>6nale  de  la  cour  de  caaaation  k 
Constantinople. 

Dans  une  s^rie  de  reunions  tenues  du  23 
juin  au  25  juillet  1910,  la  conference  a 
arrdte  I'avant-projet  d'une  convention  et 
I'avant-projet  d'une  loi  uniforme,  dont  la 
teneur  suit  et  qu'elle  soumet  k  Tappr^ia- 
tion  des  Gouvemements  repr^ntes. 


2.  Avant^projet  cTune  convention  nor  Vuni- 
fiaUion  da  droit  relatif  ft  2a  lettrt  de 
change  et  au  billet  ft  ordre, 

Aruglb  1. 

Les  Etats  contractants  s'engagent  k 
introduire  dans  leurs  territoires  respectifs, 
Boit  dans  le  texte  original,  soit  dans  leurs 
langues  nationales,  la  loi  ci-annex6e  sur 
la  lettre  de  chan^  et  le  billet  k  ordre, 
qui  devra  entrer  en  vigueur  en  mSme 
temps  que  la  pr^sente  convention. 

Cet  engagement  s'^tend  aux  colonies, 
possessions  ou  protectorats  et  aux  circon- 
scriptions  consulaires  judiciares  des  Etats 
contractants  dans  la  mesure  ot  leurs  lois 
m^tropolitaines  s'y  appliquent. 

Abticlb  2. 

Par  derogation  k  Particle  premier* 
alin^a  1,  P  de  la  loi,  chaque  Eftat  con- 
tractant  pent  prescrire  que  des  lettres  de 
'  chanjge  crudes  sur  son  territoire,  aui-ne 
contiennent  pas  la  denomination  ae  let- 
tre de  change,  sont  valables,  pourvu 
qii'eUes  contiennent  1 'indication  expresse 
qu'elles  sont  k  ordre. 
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BIAM. 


Dr.  Cornuioni  d'Orelli,  councilor  of 
legation  at  Paris,  member  of  the  Perma- 
nent Court  of  Arbitration. 


BWBDBN. 

His  Excellency  Count  Albert  Ehrens- 
v&rd,  envoy  extraordinary  and  minister 
plempotentiary,  delegate. 

Mr.  Axel  durlander,  merchant,  presi- 
dent of  the  municipal  coimcil  of  the  city 
of  Gothenburg,  assistant  delegate. 

bwitzbrland. 

His  Excellency  Mr.  G.  Carlin,  envoy 
extraordinary  and  minister  plenipoten- 
tiarv,  delegate  plenipotentiary. 

Mr.  Kimdert,  chairman  of  tne  board  of 
directors  of  the  National  Bank  of  Switzer- 
land, Zurich,  delegate  plenipotentiary. 

Dr.  Wieland,  professor  at  the  Univer- 
sity of  Basle,  delegate  plenipotentiary. 

TUBKBT. 

Osman  Halim  Bey,  chief  justice  of  the 
criminal  bench  of  me  supreme  court  in 
Constantinople. 

At  a  number  of  meetings  held  between 
June  23  and  July  25, 1910,  the  conference 
drew  up  the  advance  draft  of  a  conven- 
tion, and  the  advance  draft  of  a  uniform 
law,  set  forth  below,  which  are  hereby 
submitted  for  the  consideration  of  the 
Governments  represented. 

2.  Advance  draft  of  a  convention  for  the 
umfUaiion  of  laws  relating  to  oiUs  of 
extiange  and  promissory  notes. 

Articlb  1. 

The  contracting  States  undertake  to 
introduce  in  their  respective  countries, 
either  in  the  original  text  or  in  their 
national  languages,  the  law  on  bills  of 
exchange  and  promissory  notes  annexed 
hereto,  which  snail  come  into  force  at  the 
same  time  as  the  present  convention. 

This  agreement  shall  extend  to  the  colo- 
niesj  possessions,  or  protectorates,  and  to 
the  jurisdictions  of  tne  consular  courts  of 
the  contracting  States,  so  far  as  the  laws 
of  the  mother  country  apply  to  them. 


Article  2. 

In  derogation  from  Article  1,  paragraph 
1,  first  provision  of  the  law,  each  contract- 
ing State  may  prescribe  that  bills  of  ex- 
clutnge  issued  within  its  territory,  which 
do  not  bear  the  desi^ation  ^'Bill  of 
exchange,"  shall  be  valid,  provided  they 
contain  the  express  indication  that  they 
are  drawn  to  order. 
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Abticlb  3. 

Par  derogation  k  Tarticle  3,  alin^  4,  de 
la  loi,  cha()ue  Etat  contractant  a  la  faculty 
de  preecnre  qu'une  lettre  de  change 
Btipul^e  payable  au  porteur  sera  con- 
sioer^e  comme  nulle  eur  son  territoire,  si 
elle  y  a  6t6  cr66e,  acceptde,  avalis^e  on  si 
elle  y  est  payable. 


Abtiols  4. 

Cha<iue  Etat  contractant  a  la  faculty  de 
prescrire,  par  derogation  k  Particle  19  de 
la  loi,  que^  pour  un  endossement  fait  sur 
son  territoire,  la  mention  impliquant  un 
nantissement  sera  r^put^e  non-^crite. 

Dans  ce  cas,  la  mention  sera  ^galement 
consider^e  comme  non-^crite  par  les 
autres  Etats. 

Articls  6. 

Par  derogation  k  Particle  36,  alin^a  1, 
de  la  loi,  chaque  Etat  contractant  a  la 
faculte  de  prescrire  que,  pour  garantir  un 
engagement  pris  en  matiere  de  lettre  de 
change  sur  son  territoire,  un  aval  pourra 
6tre  donne  sur  ce  territoire  par  un  acte 
B^pare  indiquant  le  lieu  ot  il  est  inter- 
venu. 

'  Abticlb  6. 

En  addition  k  Particle  38,  alin^a  1,  de 
la  loi,  chaque  Etat  contractant  a  la  faculty 
d'admettre  des  lettres  payables  en  foire 
sur  son  territoire  et  de  fixer  la  date  de 
leur  echeance. 

Gee  lettres  seront  ridconnues  valables 
par  les  autres  Etats. 

Abticlb  7. 

Chaaue  Etat  contractant  pent  com- 
pleter I'article  47  de  la  loi  en  ce  sens  que, 
pour  une  lettre  de  change  payable  sur  son 
territoire,  le  porteur  sera  oblige  de  la 

f presenter  le  jour  mdme  de  T&heance, 
^nobservation  de  cette  obligation  ne 
devant  donner  lieu  q\i*k  des  oommages- 
interdts. 

Les  autres  Etats  auront  la  faculte  de 
determiner  les  conditions  sous  lesquelles 
ils  reconnattront  une  telle  obligation. 

Abticlb  S. 

Par  derogation  k  Particle  48,  alinea  2, 
de  la  loi,  chaque  Etat  contractant  pent 
autoriser  le  porteur  k  refuser  sur  son  terri- 
toire uii  paiement  partiel,  si  le  paiement 
n'est  pas  offert  au  porteur  en  son  domicile 
ou  apr^  le  prot^t. 

Le  droit  ainsi  reconnu  au  porteur  doit 
%ixe  admis  par  les  autres  Etats. 


AffncLB  3. 

In  derogation  from  article  3,  paragnph. 
4  otthe  law,  each  contracting  State  may 
prescribe  that  a  bill  of  exchimge  bearing 
the  stipulation  pa^ble  to  bearer  shall  be 
considered  voia  within  its  territory,  if  it 
has  been  drawn,  accepted,  or  guaranteed 
(by  aval)  within  its  Doundanes,  or  if  it 
IS  payable  there. 

Abticlb  4. 

Each  contracting  State  may  prescribe, 
in  derogation  from  article  19  of  the  law, 
that,  in  an  endorsement  made  within  its 
territory,  any  mention  implying  a  pledge 
shall  be  deemed  invalid. 

In  such  a  case,  said  mention  shall  also 
be  deemed  invalid  in  the  other  States. 


Abticlb  6. 

In  derogation  from  article  36,  paragraph 
1  of  the  law,  each  contracting  State  shall 
have  the  power  to  prescribe  tnat,  in  order 
to  ffive  security  m  matters  of  bills  of 
excnange  within  its  territory,  a  guarantee 
may  be  given  within  said  territory  on  a 
separate  document,  specifying  the  place 
where  it  was  executea. 

Abticlb  6. 

In  addition  to  article  38,  paragraph  1  of 
the  law,  each  contracting  State  mail  have 
the  power  to  allow  bills  payable  at  a  fair 
within  its  territory,  and  to  fix  the  date  of 
their  maturity. 

Such  bills  shall  be  recognized  as  valid 
by  the  other  States. 

Abticlb  7. 

Each  contracting  State  may  complete 
article  47  of  the  law  in  such  a  way  that 
for  a  bill  of  exchange  pavable  within  its 
territory  the  holder  snail  be  bound  to 
present  it  on  the  day  of  its  maturity,  ^e 
failure  to  obey  this  clause  only  giving 
rise  to  an  action  for  damages. 

The  other  States  shall  have  the  power 
to  determine  under  what  conditions  they 
will  recognize  such  an  obligation. 

Abticlb  8. 

In  derogation  from  article  48,  Pftn- 
graph  2  of  the  law,  each  contracting  State 
may  authorize  the  holder  within  its  terri- 
tory to  refuse  a  partial  payment,  if  the 
E'ayment  is  not  tendered  to  the  holder  at 
is  place  of  business  or  is  tendered  after 
protest. 

Such  a  right  given  to  the  holder  shall  be 
recognized  by  the  other  States. 
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Abticlb  9. 

Par  d&X)gatioii  k  Tarticle  52  de  la  loi, 
chaque  Etat  contractant  a  la  faculty  de 
prescrire  qu'avec  Tassentiment  du  por- 
teuT,  lee  prot^ts  k  dresser  sur  son  territoire 
peuvent  6tre  remplac^s  par  ime  d^lara- 
tion  dat^  et  ^crite  sur  la  lettre  de  change 
mdme,  eign^  par  le  tir^  et  transcrite  but 
un  registre  public  dans  le  d^lai  fix6  pour 
lesprotdts. 

Une  telle  d^laration  sera  reconnue  par 
les  autree  Etats. 

Abticlb  10. 

Chaque  Etat  contractant  a  la  faculty  de 
prescrire  que  Tavis  du  non-paiement 
pr6vu  par  rarticle  55,  alin^a  3,  de  la  loi 
pourra  6tre  donn^  par  Pofficier  public 
chaig^  de  dresser  le  protdt. 

Abticlb  11. 

Chacjue  Etat  contractant  a  la  factdt^  de 

Srescrire  que,  pour  les  lettres  de  chaoge 
ont  Taccepteur  est  domicilii  sur  le  ter- 
ritoire, des  cas  dans  lesquels  I'insolva- 
bilit4  est  l^galement  constat^e  sont  assim- 
il^  aux  cas  pr^vus  dans  Particle  62, 
alin^  1,  de  la  loi. 

Les  effete  d'une  telle  assimilation  seront 
leconnuB  par  lee  autres  Etats. 

Abticlb  12. 

Chaque  Etat  contractant  est  libre  de 
d^ider  c^ue,  dans  le  cas  de  d^h^ance  on 
de  prescription,  il  subsistera  sur  son  terri- 
toire une  action  centre  le  tireur  qui  n'a 
pas  fait  provision  ou  qui  se  serait  enrichi 
mjustement.  La  mtoe  faculty  existe,  en 
cas  de  prescription,  en  se  qui  conceme 
Taccepteur  qui  a  re^u  provision  ou  se 
serait  enrichi  injustement. 

La  question  de  savoir  si  le  tireur  est 
obl^  de  foumir  provision  k  T^ch^ance 
et  Bi  le  porteur  a  aes  droits  sp^iaux  sur 
cette  provision  reste  en  dehors  de  la  loi 
et  de  h  pr^sente  convention. 

Abticlb  13. 

En  complement  des  articles  80  et  81  de 
la  loi,  chaque  Etat  contractant  pent,  pour 
le  cas.  de  perte  d'une  lettre  de  change 
payable  sur  son  territoire,  determiner  les 
conditions  sous  lesquelles  le  paiement  de 
la  lettre  pent  6tie  exig6  moyennant  cau- 
tion et  en  vertu  d'une  decision  iudicaire 
ou  etablir  une  procedure  d'annulation  de 
la  lettre  perdue. 

Lea  autres  Etats  ont  la  faculty  de  deter- 
miner les  conditions  sous  lesK^^uelles  ils 
reconnattront  les  decisions  judiciaires  ren- 
dues  en  conformity  de  Talin^a  precedent. 


Abticlb  9. 

In  derogation  from  article  62  of  the  law 
each  contracting  State  may  prescribe  that, 
the  holder  assenting,  protests  to  be  drawn 
within  its  territory  may  be  replaced  by  a 
declaration  dated  and  written  upon  the 
bill  of  exchange  itself,  signed  oy  the 
drawee,  and  transcribed  in  a  public  regis- 
ter within  the  time  fixed  for  protests. 

Such  a  declaration  shall  be  recognized 
by  the  other  States. 

Abticlb  10. 

Each  contracting  State  shall  have  the 
power  to  prescribe  that  the  notice  of  non- 
payment, provided  for  in  article  55,  para- 
graph 3  of  the  law,  may  be  given  by  the 
public  official  charged  with  drawing  up 
the  protest. 

Abticlb  11. 

Each  contracting  State  shall  have  the 
power  to  prescribe  that  when  the  insol- 
vencv  of  the  acceptor  of  a  bill  of  exchange 
residing  within  its  territory  is  le^ly  es- 
tablished, such  cases  shall  be  assimilated 
to  those  provided  for  in  article  62,  para- 
graph 1  of  the  law. 

The  effect  of  such  assimilation  shall  be 
recognized  by  the  other  States. 

Abticlb  12. 

Each  contracting  State  shall  be  free  to 
decide,  in  case  of  the  loss  of  recourse  or 
prescription,  that  there  shall  lie  within  its 
territory  an  action  against  the  drawer  who 
has  not  provided  cover  or  who  has  acquired 
any  inequitable  gain  in  respect  of  i t .  The 
same  power  shallexist,  in  case  of  prescrip- 
tion, when  the  acceptor  has  received  cover 
or  has  acc^uired  any  inequitable  gain  in 
respect  of  it. 

The  question  whether  the  drawer  shall 
be  bound  to  provide  cover  at  maturity, 
and  whether  the  holder  has  any  special 
rights  over  said  cover,  shall  be  outside  the 
scope  of  the  law  and  of  the  present  conven- 
tion. 

Abticlb  13. 

As  a  supplement  to  articles  80  and  81 
of  the  law,  each  contracting  State  may,  in 
case  of  the  loss  of  a  bill  of  exchange  pay- 
able within  its  territory,  fix  the  terms 
under  which  payment  of  the  bill  may  be 
demanded  on  giving  an  indemnity  and 
under  a  judici^  decision,  or  may  estab- 
lish a  procedure  for  the  annulment  of  lost 
bills. 

The  other  States  shall  have  the  power 
to  fix  the  terms  imder  which  they  will 
recognize  the  judicial  decisions  given  in 
accordance  with  the  preceding  paragraph. 
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Abtiolb  14. 

Cha<iue  Etat  contractant  a  la  faculty  de 
preecrire  que  des  cas  qui  constituent  une 
miae  en  deibeure  de  rendosseur  sont 
afisimil^B  k  Texercice  de  Paction  contre 
Tendoeseur,  pr^vu  dans  Particle  82,  ali- 
n^as  3  et  5,  de  la  loi. 

II  a  Element  la  faculty  de  determiner, 
en  compl^tant  Particle  82,  les  causes  de 
suspension  et  d 'interruption  de  la  pre- 
scription des  actions  r^ultant  d'une  lettre 
de  change  et  qui  sont  k  intenter  sur  son 
territoire. 

Les  autres  Etats  se  r^servent  la  faculty 
de  determiner  les  conditions  sous  les 
quelles  i\a  reconnattront  les  effets  d'une 
action  intent^e,  en  vertu  de  Particle  82, 
alin^as  3  et  5,  hors  de  leur  territoire,  et 
ceux  de  Passimilation  pr6vue  dans  Pali- 
n^a  1  du  present  article.  II  en  est  de 
mdme  pour  les  causes  de  suspension  ou 
d 'interruption  de  la  prescription  pr^vues 
dans  Palm^a  precedent. 


Article  15. 

Ghaque  Etat  contractant  a  la  faculty 
de  ne  pas  reconnaitie  la  validity  de 
Pengagement  pris  en  mati^re  de  lettre  de 
change  par  Pim  de  ses  ressortissants  et  qui 
ne  serait  tenu  pour  valable  dans  le  tenri- 
toire  des  autres  £tats  contractants  que  par 
application  de  Particle  83,  alin^a  2,  de 
la  loi. 

Abticlb  16. 

Les  Etats  contractants  ne  peuvent 
subordonner  k  Pobservation  des  disposi- 
tions sur  le  timbre  la  validity  des  engage- 
ments pris  en  mati^re  de  lettre  de  change 
ou  Pexercice  des  droits  qui  en  d^coulent. 

lis  peuvent  toutefois  suspendre  Pexer- 
cice de  ces  droits  jusqu'k  Pacquittement 
des  droits  de  timbre  qu'ils  ont  prescrits. 

Abticlb  17. 

Les  Etats  contractants  se  r^servent  la 
faculty  de  ne  pas  appliquer  les  principes 
de  droit  international  priv^  consacr^s  par 
la  pr^sente  convention  ou  par  la  loi  en 
tant  qu'il  s'agit: 

1*.  d'un  en^gement  pris  hors  des 
territoires  des  Etats  contractants. 

2*.  d'lme  loi  qui  serait  comp6tente 
d'apr^  ces  principes  et  qui  ne  serait  pas 
celle  d'un  des  Etats  contractants. 

Abticlb  18. 

Les  dispositions  des  articles  2,  4  IL  10, 
13  k  17,  relatives  k  la  lettre  de  change, 
s'appliquent  ^galement  au  billet  k  ordre. 


Abticlb  14. 

Each  contracting  State  shall  have  the 
power  to  prescribe  that  conditions  con- 
stituting a  demand  upon  the  indoraer 
shall  be  considered  equivalent  to  brin^xi^ 
the  action  against  the  indorser  provided 
for  in  article  82,  paragraphs  3  and  5  of  the 
law. 

It  shall  also  have  the  power  to  deter- 
mine, in  supplementing  article  82,  the 
causes  for  suspending  or  interrupting  pre- 
scription in  actions  arising  on  a  bill  ofex- 
change  which  are  brought  within  its  ter- 
ritory. 

The  other  States  reserve  for  themsel vea 
the  ridit  to  determine  under  what  condi- 
tions tne}^  will  recognize  the  consequences 
of  an  action  brougnt  by  virtue  of  article 
82,  paragraphs  3  and  5,  outside  of  their 
temtory,  and  the  consequences  of  the  as- 
similation provided  for  m  paragraph  1  of 
the  present  article.  They  shall  have  the 
same  powers  in  case  of  suspension  or  of 
interruption  of  prescription  provided  for 
in  the  preceding  paragraph. 

Abticlb  15. 

Each  contracting  State  shall  have  the 
power  to  refuse  to  recognize  the  validity 
of  an  engagement  entered  into  in  regard 
to  a  bill  of  exchange,  by  anv  one  within 
its  jurisdiction,  whicn  woula  not  be  held 
valid  within  the  territory  of  the  other 
contracting  States  except  by  application 
of  article  83,  paragraph  2  of  the  law. 

Abticlb  16. 

The  contracting  States  shall  not  have 
the  power  to  subordinate  the  validity  of 
engagements  taken  in  matters  of  bills  of 
exchange,  or  the  exercise  of  rights  derived 
therefrom,  to  compliance  with  stamp-tax 
r^^lations. 

Thev  mav,  however,  suspend  the  exer- 
cise of  sucn  rights  until  the  prescribed 
stamp  taxes  have  been  paid. 

Abticlb  17. 

The  contracting  States  reserve  for  them- 
selves the  right  not  to  apply  the  princi- 
ples of  international  private  law,  sanc- 
tioned by  the  present  convention  or  the 
law,  so  far  as  concerns  — 

(1)  An  engagement  entered  into  outside 
the  territories  of  the  contracting  States; 

(2)  A  law  which  would  cover  the  case 
according  to  these  principles,  but  which 
shall  not  De  in  force  m  one  of  the  contract- 
ing States. 

Abticls  18. 

The  provisions  of  articles  2, 4  to  10, 13  to 
17,  concerning  bills  of  exchange,  shall 
apply  as  well  to  promiBsory  notes  payable 
to  order. 
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II  eo  68t  de  mdme  de  Tarticle  12  quant 
i  la  diqpositioii  relative  k  renrichiB  sement 
du  Bouflcripteur. 

Abtiglb  19. 

La  pr^eente  convention  et  la  loi  ne 
visent  pas  lee  r^lee  qui,  dans  lee  divers 
pays,  sont  relatives  aux  ch^ues  et  aux 
titree  k  ordre  en  g^^ral.  Lee  Etats 
contractants  ae  r^eervent  toute  liberty  de 
determiner  dans  quelle  mesure  les  die- 
poflitiona  de  la  loi  pouiront  s'y  appliquer. 


Abuglb  20. 

Les  EtatB  contractants  prendront  soin 
de  ne  pas  changer  Tordre  et,  autant  que 
possible,  le  num6rotage  des  articles  de  la 
loi  par  I'introduction  des  modificationB 
ou  additions  auxquelles  ils  sont  autoris^ 
d'aprds  lee  articles  pr^c^ents. 


Abtiglb  21. 

Lee  Etats  contractants  communi- 
queront  au  Gouvemement  des  Pays-Bas 
toutes  les  dispositions  qu'ils  Micteront 
en  vertu  de  la  pr^sente  convention  ou  en 
execution  de  la  loi. 

De  mtoie,  les  Etats  communiqueront 
audit  Gouvemement  les  termee  qui,  dans 
les  langues  reconnues  sur  leur  territoire, 
correspondent  k  la  denomination  de  lettre 
de  change  et  de  billet  k  ordre.  Lors^u'il 
B'agit  d'une  mdme  langue,  lee  Etats  int6- 
resB^  s'entendront  entre  euxautant  que 
possible  sur  le  choix  d'un  seul  et  mdme 
terme. 

Les  Etats  notifieront,  en  outre,  audit 
Gouvemement  la  liste  des  jours  de  fdtes 
l^les  et  des  autres  jours  oil  le  paiement 
ne  jievLt  6tre  exig^  dans  leurs  pays  res- 
pec  tiis. 

Le  Gouvemement  des  Pays-Bas  fera 
connattre  imm^iatement  k  tous  les  autres 
Etats  contractants  les  indications  qui  lui 
auront  M  donn^  en  vertu  dee  alin^ 
pr^^ents. 

Articlb  22. 

La  pr^nte  convention  sera  ratifi^e 
auasitdt  que  possible. 

Les  ratifications  seront  d6pos6es  k  la 
Haye. 

Le  premier  d^pdt  de  ratifications  sera 
constate  par  un  proc^e-verbal  sign^  par 
lea  repr^sentants  des  Etats  qui  y  prennent 
part  et  par  le  ministre  des  afiairee  etran- 
g^res  des  Pays-Bas: 

Les  d^pdts  ulterieurs  de  ratifications  se 
feront  au  moyen  d'une  notification 
^te  adress^e  au  Gouvemement  des 
Pays-Bas  et  accompagn^e  de  rinstrument 
de  ratification. 


This  provision  shall  apply  to  article  12, 
as  re^prds  the  provision  covering  any 
inequitable  gain  oy  the  maker  of  a  prom- 
issory note. 

Abtiglb  19. 

The  present  convention  and  the  law 
shall  not  apply  to  the  regulations  which, 
in  the  different  countries,  relate  to  checks 
and  to  instruments  to  order  in  general. 
The  contracting  States  reserve  for  them- 
selves complete  libert3r  to  determine  to 
what  extent  the  provisions  of  the  law 
may  apply  to  theee  documents. 

Abtiolb  20. 

The  contracting  States  will  see  to  it 
that  the  position,  and,  as  far  atf  possible, 
the  numbering  of  the  articles  of  the  law  be 
not  altered,  when  introducing  the  modifi- 
cations or  additions  which  they  are  enti- 
tled to  make  in  accordance  with  the 
preceding  articles. 

Abtiglb  21. 

The  contracting  States  shall  communi- 
cate to  the  Government  of  the  Nether- 
lands all  the  provisions  which  they  shall 
enact  under  tne  present  convention  or  in 
carrying  out  the  taw. 

Likewise,  the  States  shall  communicate 
to  the  said  Government  the  expressions 
which,  in  the  languages  officially  recog- 
nized within  their  tenit<»ies,  correspond 
to  the  designation  of  bill  of  exchange  and 
promissory  note  to  order.  When  the 
same  language  is  used  in  two  or  more 
States,  these  shall  aeree  among  them- 
selves as  far  as  possible  upon  the  choice 
of  one  and  the  same  expression. 

The  States  shall  also  submit  to  the  said 
Government  a  list  of  legal  holidays  and 
other  days  when  payment  can  not  be 
required  within  their  respective  territo- 
ries. 

The  Government  of  the  Netherlands 
shall  immediately  transmit  to  all  the 
other  States  the  information  which  it 
shall  have  received  by  virtue  of  the 
preceding  paragraphs. 

Abttole  22. 

The  present  convention  shall  be  ratified 
as  soon  as  possible. 

The  ratifications  shall  be  deposited  at 
The  Hap:ue. 

The  first  deposit  of  ratifications  shall  be 
attested  in  a  document  signed  by  the 
representatives  of  the  States  which  shall 
take  part  therein,'  and  by  the  minister  of 
foreign  affairs  of  the  Netherlands. 

The*  subsequent  deposits  of  ratifications 
shall  be  made  by  means  of  a  written  com- 
munication addressed  to  the  Government 
of  the  Netherlands,  and  accompanied  by 
the  act  of  ratification. 
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Gopie  certifi^  conforme  du  proc^- 
verbal  relatif  au  premier  d^pdt  de  ratifi- 
cations, dee  notincations  mentionn^  k 
Tiding  pr^^ent,  ainsi  ^ue  dee  instni- 
menta  de  ratification  qui  les  accompa- 
gnent,  sera  imm6diatement,  par  les  soins 
du  Gouvemement  dee  Pays-^as  et  par  la 
voie  diplomatique,  remise  aux  Etats  qui 
ont  8ign6  la  presente  convention  ou  qui 
V  auront  adh^^.  Dans  les  cas  vis^  par 
i'alin^a  pr^^ent,  ledit  Gouvemement 
leur  fera  connattre  en  mdme  temps  la 
date  k  laquelle  il  a  recu  la  notification. 


Article  23. 

Les  Etats  non  signataires  poiuront 
adherer  k  la  presente  convention,  qu'ils 
aient  ^t^  ou  non  repr^sent^  k  la  Con- 
ference intemationale  de  la  Haye  pour 
r Unification  du  Droit  relatif  k  la  Lettre 
de  Qiange  et  au  Billet  k  Ordre. 

L'Etat  qui  d^ire  adherer  notifie  par 
6crit  son  intention  au  Gouvemement  aes 
Pays-Bas  en  lui  transmettant  I'acte 
d'adh^on  qui  sera  d^pos^  dans  lee 
archives  dudit  Gouvemement. 

Le  Gouvemement  des  Pays-Bas  trans- 
mettra  imm^iatement  k  tons  les  Etats 
qui  ont  sign^  la  pr^ente  convention  ou 
qui  y  auront  adh^r^  copie  certifi^e  con- 
forme  de  la  notification  ainsi  que  de 
Tacte  d'adh6sion,  en  indiquant  la  date  k 
laquelle  il  a  regu  la  notification. 

Article  24. 

La  presente  convention  produira  effet, 
pour  les  Etats  qui  auront  particip^  au 
premier  d^pdt  de  ratification,  six  mois 
apr6e  la  date  du  proc^verbal  de  ce 
depdt  et,  pour  les  Etats  qui  la  ratifieront 
ul&rieurement  ou  qui  y  adh^reront, 
six    mois    apr^    que    les    notifications 

f>revues  dans  Particle  22,  alin^a  4,  et 
'article  23  alin^  2,  auront  ^t^  revues  par 
le  Gouvemement  des  Pays-Bas. 

Article  25. 

S'il  arrivait  qu'un  des  Etats  contrac- 
tants  vouKit  denoncer  la  presente  con- 
vention, la  d^nonciation  sera  notifi6e, 
par  ^crit,  au  Gouvemement  des  Pays-Bas 
qui  communiquera  imm^diatement  copie 
certifi^e  conforme  de  la  notification  k  tons 
les  autres  Etats  en  leur  faisant  connattre 
la  date  k  laquelle  il  Ta  re^ue. 

La^^nonciation,  qui  ne  pourra  se  faire 
qu'apr^  un  d61ai  de  cinq  ans  k  partir  de 
la  date  du  premier  d6p6t  des  ratincations, 
produira  ses  effets  k  I'egard  de  TEtat  seul 


A  certified  copy  of  the  document  attest- 
ing the  first  filmg  of  ratifications,  and  of 
the  communication  mentioned  in  the  pre- 
ceding paragraph,  as  well  as  of  the  acts  of 
ratifications  accompanying  them,  shall 
immediately,  through  the  good  offices  of 
the  Government  of  the  Neuerlands,  and 
through  diplomatic  channels,  be  trans- 
mitted to  we  States  which  have  signed 
the  present  convention,  or  which  nave 
assented  to  it.  In  the  cases  referred  to  in 
the  preceding  paragraph,  the  said  Govern- 
ment shall  make  known  to  them,  at  the 
same  time,  the  date  on  which  the  notifica- 
tion was  received. 

Article  23. 

States  which  are  not  signatories  may 
assent  to  the  present  convention  whether 
they  have  or  have  not  been  represented 
at  the  International  Conference  at  The 
HajB^e  for  the  Unification  of  the  Law  Re- 
latmg  to  Bills  of  Exchange  and  Promissory 
Notes. 

States  wishing  to  adhere  shall  notify 
the  Government  of  the  Netherlands  of  its 
intention  in  writing,  transmitting  at  the 
same  time  the  act  ofadhesion,  which  shall 
be  deposited  in  the  archives  of  said  Gov- 
emment. 

The  Govemment  of  the  Netherlands 
shall  immediately  transmit  a  certified 
copy  of  the  notification,  as  well  as  of  the 
act  of  adhesion,  with  a  mention  of  the  date 
when  said  notification  was  received,  to  all 
the  States  which  have  signed  the  pres- 
ent convention  or  which  have  assented 
thereto. 

Article  24. 

The  present  convention  shall  take  effect 
for  the  States  which  shall  have  partici- 
pated in  the  first  deposit  of  ratifications, 
six  months  from  the  aate  of  the  document 
certifying  to  said  deposit,  and  for  the 
States  which  ratify  later,  or  assent  tiiereto, 
six  months  after  the  receipt  by  the  Gov- 
emment of  the  Netherlands  of  the  notifica- 
tion mentioned  in  article  22,  paragraph  4, 
and  article  23,  paragraph  2. 

Article  25. 

Should  it  occur  that  one  of  the  contract- 
ing States  wishes  to  denounce  the  present 
convention,  notification  thereof  snail  be 
nven  in  writing  to  the  Govemment  of  the 
Netherlands,  which  shall  immediately 
forward  a  certified  copy  of  the  notification 
to  all  the  other  States,  apprising  them  of 
the  date  when  it  was  received. 

The  denunciation^  which  can  not  take 

glace  until  five  years  after  the  date  of  the 
rst  deposit  of  ratifications,  shall  only 
affect  tne  State  which  shall  have  given 
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qui  I'aiira  notifi^  et  im  an  apr^  que  la 
notification  en  sera  parvenue  au  Gouvei^ 
nement  dee  Paye-Bas. 

Aruglb  26. 

Apr^  un  d^lai  de  trois  ana  k  partir  du 
premier  d6pot  de  ratifications,  cinq  Etats 
contractants  peuvent  adresser  une  de- 
mande  motiv^  au  Gouvemement  des 
Pays-Bas  k  I'effet  de  provoquer  la  reunion 
d*une  conference  qui  delib^rait  sur 
la  Question  de  savoir  s'il  y  a  lieu  d'in- 
troduire  dee  additions  ou  des  modifica- 
tions dana  la  Loi  ou  la  pr^sente  conven- 
tion. 

THB  PB0P08ED  UNIFOBM  LAW. 

3.  Avanl-projet  tTune  hi  uniforme  nor  la     3.  Advance  draft  of  a  uniform  law  on  hilli 
lettre  de  change  et  le  billet  h  ordre.  of  exchange  and  the  promissory  note  to 

order. 


notice  thereof,  and  one  year  after  its 
receipt  by  the  Government  of  the  Nether- 
lands. 

Abticlb  26. 

Three  years  after  the  first  deposit  of 
ratifications,  any  five  contracting  States 
may  address  a  request  to  the  Government 
of  the  Netherlands,  with  the  object  of 

Procuring  the  meeting  of  a  conference  to 
eliberate  on  the  question  whether  there 
is  need  for  introducing  additions  or  modi- 
fications in  the  law  or  in  the  present  con- 
vention. 


Chapitbx  I. — De  la  criation  et  de  la  forms 
de  la  lettre  de  change. 

Abticlk  1. 

La  lettre  de  change  doit  contenir — 

1®.  La  denomination  de  lettre  de 
change  (').  Gette  denomination  doit  6tre 
ecrite  dans  le  texte  mdme  du  titre  et  ex- 
primde  dans  la  langue  de  ce  titre. 

2*.  Le  mandat  pur  et  simple  de  payer 
une  somme  determinee. 

3*.  Le  nom  de  celui  qui  doit  payer. 

4*.  L'indication  de  Pecheance. 

5*.  Oelle  du  lieu  oil  le  paiement  doit 
8*e£Fectuer. 

G*.  Le  nom  de  celui  auquel  le  paiement 
doit  §tre  fait. 

7*.  L'indication  du  lieu  et  de  la  date 
oh  la  lettre  est  cr^^e. 

8*.  La  signature  du  tireur. 

La  lettre  de  change  pent  dtre  tir^e  soit 
d'un  lieu  sur  Tautre,  soit  d'un  lieu  sur 
mtoie  lieu.  II  n'est  pas  necessaire 
qu'elle  mentionne  la  valeur  foumie. 

Abticlb  2. 

Le  titre  dans  lequel  une  des  enoncia- 
tioDs  indiquees  dans  Particle  premier  fait 
defaut,  n'est  pas  une  lettre  de  change, 
sauf  dans  les  cas  determines  par  Talinea 
suivant. 

La  lettre  de  change  dont  Pecheance 
n'eet  pas  indiquee,  vaut  comme  lettre  de 
chani^  k  vue;  la  lettre  de  change  sans  in- 
dication du  lieu  de  paiement  est  conside- 
ree  comme  payable  au  domicile  du  tire, 
pourvu  que  ce  domicile  soit  indique  ex- 

Sressement  dans  la  lettre  ou  puisse  6tre 
etermine  d'une  fagon  certaine  d'apr^ 
les  enonciations  mdmes  de  celle-ci;  la 
lettre  de  change  sans  indication  du  lieu 


Ghaftbb  I. — Of  the  issue  and  form  of  the 
hill  of  exchange. 

Abticlb  1. 

A  bill  of  exchange  must  contain — 

1.  Designation  as  a  bill  of  exchange.' 
This  designation  must  be  written  in  the 
body  of  tne  instrument  and  expressed  in 
the  national  language  of  such  instrument. 

2.  An  unconditional  order  to  pay  a 
sum  certain. 

3.  The  name  of  the  party  who  is  to  pay. 

4.  Indication  of  the  date  of  maturity. 

5.  Indication  of  the  place  where  pay- 
ment is  to  be  made. 

6.  The  name  of  the  party  to  whom  pay- 
ment should  be  made. 

7 .  The  indication  of  the  place  where  the 
bill  is  drawn  and  the  date  of  drawing. 

8.  The  signature  of  the  drawer. 

A  bill  of  exchange  may  be  drawn  in 
one  place  upon  another  or  in  one  place 
upon  the  same  place.  It  is  not  necessary 
that  it  specify  that  value  has  been  given. 

Abticlb  2. 

An  instrument  in  which  one  of  the  {par- 
ticulars indicated  in  Article  1  is  lacking 
does  not  constitute  a  bill  of  exchange,  ex- 
cept in  the  cases  set  forth  in  the  following 
paragraph. 

A  bill  of  exchan^  of  which  the  matu- 
rity is  not  indicated  shall  be  deemed  to  be 
jMiyable  at  sight;  a  bill  without  indica- 
tion of  the  place  of  payment  shall  be 
deemed  to  be  pajrable  at  the  residence  d 
the  drawee,  provided  that  this  residence 
is  indicated  expressly  in  the  bill  or  can  be 
determined  with  certainty  from  its  terms. 
A  bill  of  exchange  without  indication  of 
the  place  where  it  is  drawn  shall  be 


A  Voir  ConTenttoo,  art.  3. 


s  Vide  Conyention,  art.  2. 


40 


INTEENAXIONAL  CONJ-ERENCE  ON  felLLS  OB'  EXCHANGB. 


de  8a  creation  est  consid^^e  comme  eous- 
crite  dans  le  lieu  du  domicile  du  tireur  sous 
les  mdmes  conditions. 

Abticlx  3. 

La  lettre  de  change  pent  §tre  k  V(«die 
du  tireur  lui-m6me. 

Elle  peutd  tre  tir^  sur  le  tireur  lui- 
mdme.  Dans  ce  cas,  elle  est  nulle,  si 
elle  est  k  Tordre  du  tireur. 

Elle  pent  dtre  tir^  pour  le  compte  d'un 
tiers. 

Elle  pent  §tre  stipule  payable  au 
porteur.*  . 

Abticlb  4. 

Saul  les  lettres  de  change  payables  au 
porteur,  toute  lettre  de  change,  rngme  si 
elle  n'est  pas  express^ment  tur^e  k  ordre, 
est  transmissible  par  endossement. 

Le  tireur  pent  mterdire  la  transmission 
de  la  lettre  de  change  en  y  insurant  les 
mots  **non  k  ordre  ou  une  expression 
^quivalente.  Dans  ce  cas,  la  lettre  n'est 
transmissible  que  dans  les  formes  et  avec 
les  effetB  ordinaires  de  la  cession. 

Articlk  6. 

Une  lettre  de  change  pent  6tre  payable 
au  domicile  d'un  tiers  dans  le  lieu  du 
domicile  du  tir^.  Elle  pent  aussi  dtre 
payable  dans  un  autre  lieu. 

Elle  pent  indiquer  ime  personne  oui 
pourra  payer  au  besoin;  elle  pent  Ele- 
ment indiquer  express^ment  ime  per- 
sonne qui  pourra  accepter  au  besoin. 

Abticlb  6. 

Dans  une  lettre  de  change  payable  k 
vue  ou  ^  un  certain  d^lai  de  vue,  il  pent 
6tre  stipule  par  le  tireur  que  la  somme  sera 

§  reductive    d'int6r6ts.    La    stipulation 
Hnt^rdts  dans  ime  autre  lettre  de  change 
est  r^put^e  non-^rite. 

Le  taux  des  int^rSts  doit  dtre  indiqu6. 
A  d^faut  de  cette  indication,  ce  taux  est 
de  cinq  pour  cent. 

Les  int^r^ts  courent  k  partir  de  la  date 
de  la  lettre  de  change,  sauf  stipulation 
contraire. 

Abticlb  7. 

Si  le  montant  de  la  lettre  de  chan^  est 
6crit  k  la  fois  en  toutes  lettres  et  en  chiffres, 
elle  vaudra  pour  la  somme  ^rite  en 
toutes  lettres. 

Si  le  montant  de  la  lettre  de  change 
est  ^rit  plusieurs  fois,  soit  en  toutes 
lettres,  soit  en  chiffres,  elle  vaudra  pour 
la  moindre  somme. 


deemed  to  have  been  signed  in  the  place 
of  residence  of  the  drawer  under  like  con- 
ditions. 

Abticlb  3. 

A  bill  of  exchange  may  be  drawn  to  the 
order  of  the  drawer. 

It  may  be  drawn  upon  the  drawer  him- 
self, in  which  case  it  shall  be  null  if  it  is 
to  the  order  of  the  drawer. 

It  may  be  dmwn  for  account  of  a  third 
party. 

It  may  be  stipulated  payable  to  bearer.* 

Abticlb  4. 

With  the  exception  of  bills  of  exchange 
payable  to  bearer,  everv  bill  of  exchange, 
even  if  it  is  not  expressly  drawn  to  order, 
may  be  transferrea  by  indorsement. 

The  drawer  may  forbid  the  transfer  of 
the  bill  of  exchange  by  inserting  therein 
the  words,  "not  to  order,**  or  any  eouiva- 
lent  expression.  In  this  case,  the  bill  is 
transferable  only  with  the  formalities  and 
with  the  ordinary  effects  of  an  assignment. 

Abticlb  5. 

A  bill  of  exchange  may  be  made  pay- 
able at  the  residence  of  a  third  party  in 
Uie  place  of  residence  of  the  drawee.  It 
may  also  be  made  payable  at  some  other 
place. 

It  may  indicate  a  party  who  shall  pay 
in  case  of  need;  it  may  also  indicate  ex- 
pressly a  party  who  is  to  accept  in  case  of 
need. 

Abticlb  6. 

In  a  bill  of  exchange  payable  at  sight 
or  at  a  certain  time  after  sight,  it  may  be 
stipulated  by  the  drawer  that  the  amount 
shall  bear  interest.  Stipulation  for  inter- 
est in  any  other  bill  of  exchange  shall  be 
considered  null. 

The  rate  of  interest  shall  be  indicated; 
in  default  of  such  indication,  the  rate 
shall  be  five  per  cent. 

Interest  shall  run  from  the  date  of  the 
bill  of  exchange,  in  the  absence  of  a 
stipulation  to  tne  contrary. 

Abticlb  7. 

If  the  amoimt  of  a  bill  of  exchange  is 
expressed  both  in  words  and  fi^^ures,  it 
shall  be  valid  for  the  sum  written  in 
words. 

If  the  amount  of  the  bill  is  expressed 
more  than  once  either  in  words  or  ngures, 
it  shall  be  valid  for  the  smallest  sum. 


i  Voir  Conyentlon,  art.  t. 


■  Vide  OoiiYentioa,  art.  S. 
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Abticlb  8. 

Si  une  lettre  de  change  porte  des  Bip;iia- 
tures  de  personnefl  incapables  de  s'obli^r, 
cela  reste  sans  influence  sur  la  valiait6 
des  obligationB  des  autres  signataires.  • 

Abticlx  9. 

Quiconque  appose  sa  signature  sur  une 
lettre  de  change  en  quality  de  repr^ 
sentant  d'une  autre  personne  est  obliff^ 
lui-m6me  lorsqu'il  n'avait  pas  le  droit  ae 
zepr^eenter  cette  personne  ou  lorsqu'il  a 
depaas^  aes  pouvoirs. 

Abticlb  10. 

Le  tireur  est  garant  de  I'acceptation  et 
dupaiement. 

Toute  clause  par  laquelle  il  s'exon^  de 
la  ^arantie  du  paiement,  est  r^put^  non- 
^cnte. 

II  peut  insurer  la  clause  de  retour  sans 
bais. 

Ghafitbb  II. — De  Vendossement, 

Abticlb  11. 

L'endoesement  doit  6tre  6crit  sur  la 
lettre  de  change,  sur  une  feuille  qui  y 
est  rattacb^e  (allonge)  ou  sur  une  copie. 
II  doit  6tre  sigin^  par  Tendosseur. 

L'endoesement  est  valable,  alors  m6me 
que  le  b^n^ficiaire  ne  serait  pas  nomm^  ou 
que  Tendoeseur  se  serait  bom^  k  apposer 
Ba  signature  au  dos  de  la  lettre  de  change, 
Bur  une  allonge  ou  au  dos  d'une  copie 
(endoesement  en  blanc). 

La  lettre  peut  6tre  endoss^e,  in6me  au 
tir6,  accepteur  ou  non,  k  un  endosseur 
pr^c^ent,  au  tireur,  ou  k  leurs  garants. 
Ues  personnes  peuvent  Pendosser  k  nou- 
vet^u. 

Abticlb  12. 

L'endossement  d'une  lettre  de  chanee 
au  porteur  vaut  seulement  aval  de  la 
signature  du  tireur. 

Sur  toute  autre  lettre  de  change  I'en- 
doBsement  au  porteur  est  nul. 

Est  nul  element  I'endossement  par- 
tial. 

Toute  condition  ajout^e  k  Tendosse- 
ment  est  r^put^e  non-^rite. 

Abticlb  13. 

L'endossement  transmet  au  porteur 
touB  les  droits  d^oulant  de  la  lettre  de 
change. 

L'endosseur  est  garant  de  Tacceptation 
H  du  paiement,  sauf  clause  contraire. 


Abticlb  8. 

If  a  bill  of  exchange  bears  the  signa- 
tures of  parties  not  having  the  capacity 
to  contract,  this  fact  shall  not  affect  the 
validity  of  the  obligations  of  other  signers. 

Abticlb  9. 

Whoever  places  his  signature  on  a  bill 
of  exchange  as  representative  of  another 
person  shall  be  himself  liable  on  the  bill, 
when  he  has  not  the  right  to  represent 
said  person  or  when  he  has  exceeded  his 
powers. 

Abticlb  10. 

The  drawer  guarantees  acceptance  and 
payment  of  the  bill. 

Any  stipulation  by  which  he  exempts 
himself  from  guarantee  of  payment  shall 
be  considered  null. 

He  may  insert  the  clause,  "return  with- 
out costs." 

Chaptbb  II. — 0/ indorsemerU. 

Articlb  11. 

The  indorsement  must  be  written  upon 
the  bill  of  exchange,  or  on  a  sheet  attacned 
thereto  (allonee),  or  on  a  copy.  It  must 
be  siened  by  the  indorser. 

Indorsement  shall  be  valid^  although 
the  person  to  whom  the  bill  is  indorsed 
is  not  named  or  although  the  indorser  has 
confined  himself  to  placing  his  signature 
on  the  back  of  the  bul  of  exchange,  or  on 
an  *' allonge,''  or  on  the  back  of  a  copy 
(indorsement  in  blank). 

A  bill  may  be  indorsed  to  the  drawee, 
whether  he  is  acceptor  or  not,  to  a  previous 
indorser,  or  to  the  drawer,  or  to  their 

Suarantors.    Such  parties  may  again  in- 
orseit. 

Abticlb  12. 

The  indorsement  of  a  bill  of  exchange 
to  bearer  shall  operate  only  as  guarantee 
(aval)  of  the  signature  of  the  drawer. 

On  anv  other  bill  of  exchange  indorse- 
ment to  bearer  shall  be  invsJia. 

Partial  indonsement  shall  also  be  in- 
valid. 

Anv  condition  added  to  an  indorsement 
shall  be  considered  null. 

Abticlb  13. 

Indorsement  diall  transfer  to  the  holder 
all  the  rights  arising  from  the  bill  of  ex- 
change. 

The  indorser,  in  the  absence  of  a  con- 
trary stipulation,  is  guarantor  of  accept- 
ance ana  of  payment. 
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Abtiole  14. 

Si  I'endoflBeinent  est  en  blanc,  le  por- 
teur  peut — 

P.  Remplir  le  blanc  de  son  nom. 

2?.  Remplir  le  blanc  du  nom  d'une 
autre  personne. 

3*^.  Kemettre  la  lettre  k  un  tiera  sanB 
I'endoBser  et  sans  remplir  le  blanc. 

4^.  L'endosser  k  nouveau  en  blanc  ou 
au  nom  d'une  autre  personne. 

Articlb  15. 

L'endoeeement  peut  indiquer  une  per- 
sonne pour  payer  au  besoin. 

11  peut  6tre  fait  sans  garantie  du  paie- 
ment,  k  moins  que  Pendoaseur  soit  le 
tireur  lui-m6me. 

11  peut  interdire  au  porteur  d'endosser 
la  lettre  de  change  k  nouveau.  Dans  ce 
cas,  Tendoeseur  n'est  pas  garant  envers 
ceux  auxquels  la  lettre  aurait  ^t^  trans- 
mise. 

II  peut  contenir  la  clause  de  retour  sans 
frais. 

Les  clauses  ins6r^  dans  un  endosse- 
ment  n'ont  d'effet  qu'd.  T^ard  de  I'en- 
dosseur  dont  elles  ^manent. 


Abticlb  14. 

If  the  indorsement  is  in  blank,  the 
holder  may — 

1.  Fill  up  the  blank  with  his  own  name. 

2.  Fill  up  the  blank  with  the  name  of 
another  person. 

3.  Transfer  the  bill  to  a  third  party 
without  indorsing  it  and  without  filling 
up  the  blank. 

4.  Again  indorse  it  in  blank  or  to  the 
name  of  another  person. 

Abtiglk  15. 

An  indorsement  may  indicate  a  party 
who  is  to  pay  in  case  of  need. 

It  may  be  given  without  guarantee  of 
payment,  unless  the  indorser  is  himself 
the  drawer. 

It  may  prohibit  the  holder  from  further 
indorsing  the  bill.  In  this  case,  the 
indorser  is  not  a  guarantor  to  those  parties 
to  whom  the  bill  may  be  transferred. 

It  may  contain  the  stipulation,  ''return 
without  costs." 

Stipulations  inserted  in  an  indorsement 
shall  affect  only  the  indorser  who  inserts 
them. 


Articlb  16. 

Le  porteur  d'une  lettre  endoes^  est 
consid^r^  comme  porteur  l^time  b41 
iufitifie  de  sa  propri^t^  par  une  suite 
minterrompue  d'endossements,  m6me  si 
le  dernier  endossement  est  en  olanc. 

Quand  un  endossement  en  blanc  est 
suivi  d'un  autre  endossement,  celui  qui 
a  rev6tu  la  lettre  de  ce  dernier  endos- 
sement, est  pr^6um6  Tavoir  acquise  par 
Tendossement  en  blanc. 

Articlb  17. 

Les  personnee  oblig^  en  vertu  de  la 
lettre  de  change  ne  peuvent  oppoeer  au 
porteur  que: 

1*^.  Les  exceptions  qui  leur  appartien- 
nent  directement  centre  le  porteur. 

2^.  Les  exceptions  fondees  sur  leur 
incapacity  de  s*obliger. 

3^.  Les  exceptions  se  rattachant  au 
texte  m^me  de  la  lettre  de  change  ou 
aux  mentions  qui  y  figurent. 

4^.  Les  exceptions  fondles  sur  les 
dispositions  de  la  pr^ente  loi. 

En  cas  de  mauvaise  foi  du  porteur,  les 
oblig^  peuvent  lui  opposer  mdme  les 
exceptions  dont  ils  auraient  pu  se  pr^var 
loir  centre  le  porteur  pr6c^ent. 


Articlb  16. 

The  holder  of  an  indorsed  bill  of  ex- 
change shall  be  deemed  to  be  its  lawful 
owner,  provided  that  he  proves  his  own- 
ership by  an  uninterrupted  succession  of 
indorsements,  even  though  the  last 
indorsement  oe  in  blank. 

When  an  indorsement  in  blank  is  fol- 
lowed by  another  indorsement,  the  per- 
son who  has  placed  this  last  indorsement 
on  the  bill  is  presumed  to  have  acquired 
the  bill  under  an  indorsement  in  blank. 

Article  17. 

The  parties  liable  on  a  bill  of  exchange 
can  set  up  against  the  holder  only: 

1.  The  defenses  which  they  have 
direcdv  against  the  holder. 

2.  Tne  defenses  founded  on  their  inca- 
pacity to  contract. 

3.  The  defenses  arising  from  the  text 
of  the  bill  or  the  particulars  which  it 
contains. 

4.  The  defenses  founded  on  the  pro- 
visions of  the  present  law. 

In  case  the  nolder  is  not  a  holder  in 
good  faith,  the  parties  liable  may  set  up 
against  him  the  defenses  of  which  they 
would  have  been  able  to  avail  themselves 
against  the  preceding  holder. 
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Abticlb  18. 

Loraque  TendoeBement  contient  la 
mention  "valeur  en  lecouvrement,  pour 
encaiBsement,  par  procuration "  ou  toute 
autre  mention  impiiauant  im  mandat,  le 
porteur  est  consiadre  comme  le  manda- 
taire  de  I'endoaseur. 

II  peut  ezercer  toua  les  droits  ddrivant 
de  la  lettre  de  change;  mais  il  ne  peut 
endoaser  celle-ci  qu'a  titre  de  procura- 
tion. 

Lee  oblige  ne  peuvent  oppoBer  au 
porteur  que  lee  exceptions  qui  seraient 
oppoeables  k  Pendosseur,  d  Tendos- 
sement  fait  k  titre  de  procuration  n'avait 
pas  eu  lieu. 

Abticls  19.* 

Lorsque  rendoesement  contient  la 
mention  ^'valeur  en  garantie,  valeur  en 
gage ''  ou  toute  autre  mention  impliquant 
un  nantiaBement,  le  porteur  est  con- 
sid^r^  conmie  cruder  gagiste. 

11  peut  exercer  touB  les  droits  d^vant 
de  la  lettre  de  change,  mais  11  ne  peut 
endosser  celle-ci  qu'^  titre  de  procura- 
tion. 

Les  oblig^  ne  peuvent  oppoeer  k  ce 
porteur  les  exceptions  dont  lis  auraient 

Eu  Be  pr^valoir  contre  celui  qui  a  endoss^ 
k  lettre  ii  titre  de  gage,  sauf  le  cas  de 
mauvaise  foi. 

Abticlb  20. 


L'endossement  post^rieur  k  T^h^ance 
produit  les  mdmes  eifets  qu'un  endos- 
eement  ant^rieur.  Toutefois,  si  cet  endos- 
Bement  n'a  eu  lieu  qu'  apr^  la  confection 
du  protdt  foute  de  paiement  ou  apr^ 
Texpiration  des  d^lais  fix^  par  la  Loi 

SDur  le  dresser,  il  ne  produit  que  les  eff ets 
*une  cession  ordinaire,  r^e  par  le  Droit 
civil. 

Chapitrb  III. — DeV acceptation, 

Articlb  21. 

Le  porteur  a,  jusq'^  T^ch^ance,  la 
faculte  de  printer  la  lettre  de  change  k 
I'acceptation  du  tir6.    Gette  presentation 

Sent  etre  faite  par  un  simple  d^tenteur 
u  titre. 

La  presentation  est  faite  au  lieu  du 
domicile  du  tir^.  Est  consider^  comme 
t^  le  lieu  indique  k  cdte  du  nom  du  tir^. 

L'acceptation  ne  peut  dtre  demand^e 
qii'un  jour  ouvrable. 

>  Voir  Oonventioiii,  srt.  4. 


Abticlb  18. 

When  the  indorsement  contains  the 
Btipulations,  "for  collection,"  '*by  power 
of  attorney,*'  or  any  otiier  stipulation 
implying  asency,  the  holder  shall  be 
deemed  to  Ee  the  agent  of  the  indorser. 

The  holder  may  exercise  all  the  rights 
arisinff  from  the  bill  of  exchange;  but  he 
shall  oe  able  to  indorse  it  only  as  agent. 

The  parties  liable  shall  be  aljle  to  set 
up  aeainst  the  holder  only  the 'defenses 
wnicn  could  be  set  up  against  the  indorser 
if  indorsement  by  agency  had  not  taken 
place. 

Abticlb  19.' 

When  the  indorsement  contains  the 
Btipulation  "value  as  securitv,"  "value 
as  pled^,*'  or  any  other  words  implving 
a  deposit  of  securities,  the  holder  shall  be 
deemed  to  be  a  pledgee  creditor. 

He  may  exercise  lul  rights  arising  from 
the  bill,  but  he  shall  not  indorse  die 
latter,  except  by  way  of  agency. 

The  parties  liable  can  set  up  against 
this  holder  only  the  defenses  which  they 
could  have  set  up  against  the  party  who 
indorsed  the  bill  bv  way  of  pledge,  except 
in  the  case  of  baa  faith. 

Abticlb  20. 

Indorsement  subsequent  to  maturity 
shall  produce  the  same  effects  as  prior 
indorsement.  Nevertheless  if  this  in- 
dorsement has  been  given  only  after  the 
protest  for  nonpayment  has  been  drawn 
up,  or  after  the  expiration  of  the  time 
fixed  by  law  for  drawiiu[  it,  it  shall  have 
only  the  effects  of  an  ordinary  assignment 
subject  to  the  civil  law. 

Ghaftbb  III. — Of  acceptance, 

Abticlb  21. 

The  holder  shall  have  until  maturity 
the  power  to  present  the  bill  of  exchange 
to  the  drawee  for  acceptance.  Such 
presentment  may  be  made  by  any  actual 
custodian  of  the  instrument. 

Firesentment  shall  be  made  at  the  resi- 
dence of  the  drawee.  The  place  indi- 
cated in  connection  with  the  name  of  the 
drawee  shall  be  considered  as  such  resi- 
dence. 

Acceptance  can  be  demanded  only  on 
a  business  day. 


I  vide  OonTentloo.  art.  4. 
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Abtiole  22. 

II  pent  6tre  stipule,  dans  toute  lettre 
de  change,  que  la  pr^ntation  k  Taccep- 
tation  est  obligatoire  ou  qu'elle  devra 
avoir  lieu  dans  un  certain  d^lai.  Dans 
ce  dernier  cas,  si  le  dernier  lour  du  d^lai 
de  presentation  est  un  jour  ae  fSte  legale, 
la  pr^ntation  pent  encore  se  faire  le 
premier  jour  ouvrable  qui  suit. 

II  peut  dtre  stipule,  dans  toute  lettre 
de  change,  que  la  pr^ntation  k  Taccep- 
tation  ne  pourra  avoir  lieu  avant  une 
certaine  date.  Mais  Tinterdiction  abso- 
lue  de  presenter  une  lettre  de  change  k 
Tacceptation  n'est  admise  ni  dans  les 
lettres  de  change  domicilii  ni  dans 
celles  tiroes  k  un  certain  d^lai  de  vue. 

Un  endosseur  peut  toujours  insurer  dans 
son  endossment  une  clause  rendant 
obligatoire,  pour  le  porteur,  la  pr^nta- 
tion  k  Tacceptation.  Au  contraire,  un 
endosseur  ne  peut  point  ins^r,  dans  son 
endossment,  la  clause  ''non  acceptable," 
quand  la  lettre  de  change  6tait  ant^- 
eurement  susceptible  d' acceptation. 

Toutes  les  clauses  prohib^es  par  les  dis- 
positions du  present  article  sont  r^put^s 
non-^rites. 

Abtiglb  23. 

Les  lettres  de  change  k  un  certain  d^lai 
de  vue  doivent  dtre  pr^ent^  k  I'accep- 
tation  dans  les  six  mois  de  leur  date,  sans 
prolongation  k  raison  des  distances.  Ge 
d^lai  peut  6tre  abr^^,  soit  par  le  tireur 
lui-meme,  soit  par  un  endosseur.  II  ne 
peut  6tre  prolong^  que  par  le  tireur  et  au 
maximum  de  six  mois.  Si  la  prolonga- 
tion stipule  d^passe  six  mois,  le  delai 
total  donn^  pour  la  pr^ntation  est 
r^uit  k  ime  ann^. 

Article  24. 

L'acceptation  doit  6tre  faite  par  ^rit 
sur  1^  lettre  de  change  elle-m6me.  Elle 
s'exprime  par  le  mot  "accept^"  ou  tout 
autre  mot  Univalent  suivi  de  la  signa- 
ture du  tir^.  La  seule  signature  du  tir6 
appbs^  au  recto  de  la  lettre  vaut  accep- 
tation. 

L'acceptation  n'a  pas  besoin  d'etre 
dat^.  Elle  doit,  toutefois,  indiquer  la 
date  de  la  presentation  quand  it  s'agit 
d'une  lettre  de  change  payable  k  un 
certain  d^lai  de  vue  ou  qui  doit  6tre 

Sr^sentee  k  I'acceptation  dans  un  d^lai 
etermine   en   vertu  d'une  clause  sp^- 
ciale.  , 

L' acceptation  donn^e  sur  une  allonge, 
sur  une  copie  ou  par  acte  s^par^  ne  fait 
pas  considerer  le  tir^  comme  oblige  en 
vertu  de  la  lettre  de  change. 


Article  22. 

It  may  be  stipulated  in  any  bill  of 
exchange  that  presentment  for  acceptance 
shall  be  obligatory  or  that  it  shall  take 
place  within  a  certain  time.  In  the  latter 
case,  if  the  last  day  for  presentment  is  a 
legal  holidav,  {{resentment  may  be  made 
on  the  first  business  day  following. 

It  may  be  stipulated  in  any  bill  of 
exchange  that  presentment  for  acceptance 
shall  not  take  place  before  a  certain  day; 
but  an  absolute  prohibition  to  present  a 
bill  of  exchange  lor  acceptance  shall  not 
be  admitted  either  in  tne  case  of  bills 
domiciled  or  drawn  at  a  certain  time  after 
sight. 

An  indorser  may  insert  in  his  indorse- 
ment a  clause  rendering  presentment  for 
acceptance  obligatory  upon  the  holder. 
On  the  contrary,  an  indorser  shall  not  have 
power  to  insert  in  an  indorsement  a  clause 
against  acceptance  when  the  bill  was 
previously  subject  to  acceptance. 

Any  stipulation  prohibited  by  the  pro- 
visions of  this  article  shall  be  considered 
null. 

Article  23. 

Bills  of  exchange  payable  a  certain 
time  after  si^ht  must  be  presented  for 
acceptance  within  six  months  from  their 
date,  without  extension  of  time  because 
of  distance.  This  period  may  be  short- 
ened by  the  drawer  or  by  an  indorser. 
It  shall  not  be  extended  except  by  the 
drawer  and  for  a  maximum  of  six  months. 
If  the  extension  provided  for  exceeds  six 
months,  the  total  time  given  for  present* 
ment  shall  be  reduced  to  one  year. 

Article  24. 

The  acceptance  must  be  in  writing  on 
the  bill  of  exchange  itself.  It  may  be 
expressed  by  the  word  "accepted,"  or 
any  other  equivalent  word,  followed  by 
the  signature  of  the  drawee.  The  mere 
signature  of  the  drawee,  placed  on  the 
faceof  the  bill,8hallconstitute  acceptance. 

An  acceptance  need  not  be  dated.  It 
must,  however,  indicate  the  date  of  pre- 
sentment in  the  case  of  a  bill  payable  at 
a  certain  time  after  sight,  or  which  must 
be  presented  for  acceptance  within  a 
period  by  a  special  clause. 

• 

Acceptance  given  on  an  allonge,  on  a 
copy,  or  by  a  separate  document  shall 
not  be  deemed  to  bind  the  drawee  by 
virtue  of  the  bill  of  exchange. 
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Artxclb  25. 

L'acceptation  doit  dtre  pure  et  simple. 
Mais  elle  peut  6tre  restreinte  quant  k 
la  Bomine  accept^e. 

Toute  autre  modification  apport^e  dans 
Tacceptation  aux  ^nonciations  de  la 
lettre  de  change  peut  6tre  condd^r^  par 
le  porteur  comme  ^uivalant  k  un  relus 
d'acceptation.  Toutefois,  Taccepteur  est 
tenu  oans  lea  termes  de  son  acceptation. 

Articlb  26. 

Quand  le  tireur  a  indi^u^  dans  la  lettre 
de  change  un  lieu  de  paiement  autre  que 
celui  du  domicile  du  tir^,  sans  d^gner 
la  petBonne  qui  doit  payer  pour  le  tir6, 
Taccepteur  doit  indiquer  dans  Taccepta- 
tibn  par  qui  doit  6tre  effectu^  le  paye- 
ment.  A  d6faut  de  cette  indication, 
I'accepteur  est  r6put6  s'^tre  engag^  k 
payer  lui-m^me  au  lieu  du  paiement. 

Si  la  lettre  est  payable  au  domicile  du 
tir6,  celui-ci  peut,  dans  I'acceptation, 
indiquer,  au  lieu  de  paiement,  une  adresse 
autre  que  celle  qui  est  mentionn^e  dans 
la  lettre  de  change. 

Abtiolb  27. 

Le  tM  auauel  la  lettre  de  change  est 
pr^nt^  k  1  acceptation,  doit  faire  con- 
nattre  au  porteur  sa  r^ponse  le  premier 
jour  ouvrable  qui  suit  la  orientation. 

Le  porteur  n'est  pas  oolig^  de  se  dee- 
saisir  de  la  lettre  entre  les  mains  du  tir6. 

Article  28. 

Par  Tacceptation,  le  tir6  s'obliee  k 
payer  la  lettre  de  change  k  T^chSmce 
au  porteur  legitime. 

A  d^faut  de  paiement,  le  porteur,  mdme 
le  tireur,  a  contre  Taccepteur  une  action 
directe  resultant  de  la  lettre  de  change. 

Abtiglb  29. 

Le  tir6  qui  a  rev^tu  la  lettre  de  change 
de  son  accei)tation  n*a  plus  le  droit  d'ef- 
facer  celle-ci,  soit  quand  il  a  fait  savoir 
par  ^rit  au  porteur  ou  ^  un  mandataire 
du  porteur  ou  ik  un  signataire  quelconque 
Gu'il  a  accept^,  soit  quand  il  s'eet  dessaisi 
au  titre. 

Abtiglb  30. 

Le  tir6  est  consid^  comme  ayant 
refus6  son  acceptation,  en  dehors  du  cas 
de  refus  expr^,  quand  il  n'a  pas  revdtu 
la  lettre  de  son  acceptation  le  premier 
jour  ouvrable  qui  a  suivi  la  pr^entation, 
quand  il  a  hiu6  Pacceptation  k  im  mo- 
ment oil  il  avait  encore  le  droit  de  le 
faire  (article  29),  enfin  quand  il  a  modifi^, 
en  acceptant,  les  ^onciations  de  la  lettre 
de  change. 


Artiolb  26. 

Acceptance  must  be  absolute  and  im* 
qualified,  but  may  be  restricted  as  to  the 
amount  accepted. 

An^  other  modification  of  the  terms  of 
the  bill  introduced  into  the  acceptance 
ma^  be  considered  by  the  holder  as 
equivalent  to  a  refusal  to  accept.  The 
acceptor,  however,  shall  be  bound  ac- 
cording to  the  terms  of  his  acceptance. 

Articlb  26. 

When  the  drawer  has  indicated  in  a 
bill  of  exchange  a  place  of  payment  other 
than  the  residence  of  the  drawee,  without 
designating  the  person  who  is  to  pay  for 
the  drawee,  the  acceptor  shall  indicate 
in  the  acceptance  by  whom  the  payinent 
is  tp  be  made.  In  default  of  such  an 
indication,  the  acceptor  shall  be  bound 
to  pay  personally  at  tne  place  of  pa^rment. 

If  the  bill  is  payable  at  the  residence 
of  the  drawee,  tne  latter  may  indicate  in 
the  acceptance  a  different  address  at  the 
place  of  payment  than  that  which  is  set 
forth  in  tne  bill. 

Articlb  27. 

When  a  bill  of  exchange  is  presented 
for  acceptance  to  the  dniwee,  he  shall 
give  his  reply  to  the  holder  on  the  first 
business  day  which  follows  presentment. 

The  holder  is  not  bound  to  leave  the 
bill  in  the  hands  of  the  drawee. 

Article  28. 

By  acceptance,  the  drawee  obligates 
himself  to  pay  tne  bill  o{  exchange  at 
maturity  to  the  lawful  holder. 

In  default  of  payment,  the  holder,  even 
if  he  is  also  the  drawer,  has  a  direct  action 
on  the  bill  against  the  acceptor. 

Article  29. 

The  drawee  who  has  placed  his  accept- 
ance on  a  bill  of  exchange  can  not  cancel 
it  if  he  has  ^ven  notice  in  writing  to  the 
holder,  or  his  agent,  or  to  any  other  per- 
son who  has  signed  the  bill,  that  he  has 
accepted,  or  if  ne  has  given  up  the  instru- 
ment. 

Article  30. 

The  drawee  is  deemed  to  have  refused 
acceptance,  apart  from  the  case  of  express 
refusEil,  when  he  has  not  afiixed  his  ac- 
ceptance upon  the  bill  on  the  first  busi- 
ness day  following  its  presentment,  when 
he  has  canceled  uie  acceptance  at  a  time 
when  he  still  had  the  rignt  to  do  so  (Art. 
29),  or  when,  in  accepting,  he  has  modi- 
fied the  provisions  of  the  bill. 
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Ghapitsb  IV.— De  Vacceptatum  pear 
intervention. 

AimcLK  31. 

Apr^  le  prot^t  foute  d'acceptation  ou 
le  mmple  refiiB  d 'acceptation,  auand  la 
lettre  de  chaojgie  contient  la  ciauBe  de 
retour  sans  fraia,  aiiui  aue  dans  lea  cas 
pr^vuB  k  Tarticle  62,  la  lettre  peut  dtre,. 
]UBqu'll  r^ch^ance,  accept^  par  une  per- 
soime  intervenant  pour  le  tireur,  pour 
I'un  des  endoaBeurs  ou  pour  un  signataire 
quelconque. 

L'acceptation  par  intervention  peut 
toe  faite  par  un  tiers,  mdme  par  le  tir6 
k  d^faut  a'acceptation  ou  par  une  per- 
Bonne  d^j^  oblig^  en  vertu  de  la  lettre 
de  change. 

Abticlb  32. 

LoiMue  le  tireur,  en  vertu  de  Particle 
6,  alin&  2,  a  indiqu^  un  beaoin  comme 
domicilii  au  lieu  du  paiement  pour 
accepter  la  lettre  de  change,  le  porteur 
doit,  en  tempa  utile,  pr^aenter  la  lettre 
au  beaoin  pour  obtenir  Tacceptation  par 
intervention  et  isAie  dreaaer  protdt,  ai 
Tacceptation  eat  refua^. 

En  caa  d'omiaaion,  il  perd  lea  recoura 
qui  lui  appartiennent  avant  I'^ch^ance 
(ridaetion  provisoire). 

Dana  toua  lea  autrea  caa  le  porteur  peut 
ne  paa  admettre  Tacceptation  par  inter- 
vention. 

AimcLK  33. 

L'intervention  eat  mentionn^  aur  la 
lettre  de  change  elle-m^me.  Elle  eat 
aign^  par  Tintervenant.    Elle  indique 

Sour  le  compte  de  qui  elle  a  lieu.    A 
^faut  de  cette  indication,  elle  eat  r^pu- 
t6e  faite  pour  le  tireur. 

L'intervenant  eat  tenu  de  donner  avia 
de  aon  intervention  k  celui  pour  lequel 
il  eat  intervenu.  Get  avis  doit  toe  donn6 
par  lettre  recommand^e  dana  lea  deux 
]oura  ouvrablea  de  l'intervention. 

Le  aignataire  de  la  lettre  de  change, 
ainai  averti  de  Pacceptation  par  inter- 
vention, doit  lui-m6me  en  donner  avia 
ii  aon  garant  imm^diat  dana  lea  deux 
joura  ouvrablea  de  Tavia  qu'il  a  re^u  et 
ainai  de  auite,  en  remontant  juaqu'au 
tireur. 

Article  34. 

En  vertu  de  Tacceptation  par  inter- 
vention, Paccepteur  eat  oblige  envera  lea 
endoaaeiuB  poat^eura  k  celui  pour  le 
compte  duquel  il  eat  intervenu,  de  la 
mdme  fagon  que  celui-ci. 

Gette  obligation  a'^teint,  ai  la  lettre 
non  pay6e  ireat  paa  pr^nt^e  au  paie- 


Chaptkb  IV. — 0/  acceptance  for  honor. 


Article  31. 

After  proteat  for  nonacceptance,  or  after 
mere  reniaal  of  acceptance  when  tibe  bill 
of  exchange  ie  not  aubject  to  proteat,  aa 
well  aa  in  the  caaea  provided  for  in  arti- 
cle 62j  the  bill  may,  at  any  time  before 
matunty,  be  accepted  for  the  honor  <^ 
the  drawer,  or  one  of  the  indorBera,  or 
any  signer. 

Acceptance  for  honor  may  be  made  by 
a  third  partv,  even  by  the  drawee  who 
haa  defaulted  in  acceptance,  or  by  a  per- 
aon  already  liable  on  uie  bill  of  exchange. 

Article  32. 

When  the  drawer,  in  accordance  with 
paragraph  2  of  article  5,  haa  indicated  a 
case  of  need  in  the  place  of  pa>[ment  for 
the  purpoee  of  accepting  the  bill  of  ex- 
change, the  holder  shaD,  in  due  time, 
present  the  bill  to  the  case  of  need  for 
acceptance,  and,  if  acceptance  is  refused, 
cause  the  bill  to  be  protested. 

In  case  he  fails  to  do  so.  he  shall  lose 
the  recourse  which  belongea  to  him  before 
maturity  (provisional form). 

In  all  otner  caaes  the  holder  may  refuse 
acceptance  for  honor. 

Article  33. 

The  acceptance  tor  honor  shall  be  aet 
forth  on  the  bill  of  exchange  itself  and 
shall  be  signed  by  the  acceptor  for  honor. 
It  shall  indicate  for  whose  honor  it  baa 
been  given,  and  in  default  of  such  indi- 
cation shall  be  considered  as  given  for 
honor  of  the  drawer. 

An  acceptor  for  honor  shall  give  notice 
of  his  intervention  to  theparty  for  whose 
honor  he  haa  accepted .  Tnis  notice  must 
be  given  by  re^stered  letter  not  later 
than  the  secona  business  day  following 
the  intervention. 

The  signer  of  the  bill  of  exchange,  thus 
advised  of  acceptance  for  honor,  must 
himself  give  notice  to  the  party  imme- 
diatelv  Gable  to  him  not  later  than  the 
aecond  buaineas  day  after  he  haa  received 
his  notice,  and  alo  on  back  to  the  drawer. 

Arijcle  34. 

By  accepting  for  honor,  the  accepto- 
becomes  hable  toward  indorsers  subser 
quent  to  the  party  for  whose  honor  he 
accepted,  and  m  the  same  manner. 

This  obligation  is  discharged  if  the 
unpaid   bill   is   not   preaented   to   the 
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ment  de  rintervenant  et  que  cette  pre- 
sentation n'est  pas  conatatee  i)ar  un  pro- 
tdt,  au  phis  taid  le  dernier  jour  admis 
pour  la  confection  du  prot6t  faute  depaie- 
ment. 

Le  porteur  qui  admet  un  intervenant 
p«tl  contre  see  garants  le  recoun  qui  lui 
appartient  avant  I'^h^ance. 

Malgr^  Pacceptation  par  intervention, 
celui  pour  lequel  elle  a  6te  taite  et  ses 
garants  peuvent  eziger  du  porteur,  con- 
tre |>aiement  de  la  sonune  indiqu^  dans 
I'article  57,  la  remise  de  la  lettre  de 
change  et,  s'il  y  a  lieu,  du  protdt  faute 
d'acceptation.  Celui  au^uel  la  lettre  a 
et^  remise  pent  recourir  immddiatement 
contre  ses  garants. 


Chapitbb  Y,—De  Vaval. 


AmncLE  35. 

Le  paiement  de  la  lettre  de  change  pent 
toe  garanti  par  un  aval. 

L'aval  pent  dtre  donnd  par  un  tiers  ou 
mdme  par  un  signataire  de  la  lettre  de 
change,  pourvu  que,  dans  ce  dernier  cas, 
les  garanties  du  porteur  se  tro  vent  aug- 
ment^. 

AnncLE  36. 

L'aval  est  donn6  sur  la  lettre  de  change, 
Bur  une  allonge  ou  sur  une  copie.' 

II  r^sulte  de  la  mention  ''bon  pour 
aval"  ou  de  toute  autre  mention  equi- 
valente  suivie  de  la  signatiure. 

II  est  consid^6  conmie  resultant  de  la 
eeule  signature  du  donneur  d'aval,  ap- 
po0^  au  recto  de  la  lettre  de  change, 
sauf  quand  il  s'agit  de  la  signature  du 
tir6  (article  24,  alin^a  premier). 

L'aval  doit  indiquer  pour  le  compte  de 
qui  il  est  donn^.  A  d^faut  de  cette  indi- 
cation, il  est  repute  donn^  pour  le  tireur. 

Abticle  37. 

Le  donneur  d'aval  est  tenu  solidaire- 
ment  avec  celui  dont  il  a  garanti  la  signa- 
ture. 

II  est  oblij^e,  alors  mdme  que  Tobliga- 
tion  de  celm  dont  il  s'est  port4  garant  ne 
serait  pas  valable  pour  toute  autre  cause 
qu'un  vice  de  forme. 

II  a,  quand  il  paie  la  lettre  de  change, 
le  droit  de  recourir  contre  celui  dont  il 
avait  avalis6  la  signature  et  contre  les 
garants  de  celui-d. 


acceptor  for  honor  and  if  such  present- 
ment is  not  established  by  protest,  not 
later  than  the  last  day  allowed  for  mak- 
ing protest  for  nonpayment. 

The  holder  who  takes  an  acceptance 
for  honor  loses  in  r^;ard  to  his  guarantors 
the  recourse  which  belongs  to  him  before 
maturity. 

In  spite  of  acceptance  for  honor,  the 
party  for  whose  honor  it  has  been  given 
and  the  parties  liable  to  him  may,  on 
payment  of  the  amoimt  indicated  by 
article  57,  require  of  the  holder  the  sur- 
render of  the  bill  of  exchange  and  of  the 
prptest  for  nonacceptance,  ii  such  protest 
has  been  made.  Tne  parW  to  whom  the 
bill  has  been  so  deliverea  mav  take  re- 
course immediately  against  the  parties 
liable  to  him. 

Chapter  V. — Of  the  auaranty  of  bilU  of 
extnange  (aval.). 

Abticle  35. 

The  payment  of  a  bill  of  exchange  may 
be  guaranteed  by  an  aval. 

Tne  aval  ma^^  be  given  by  a  third 
party  or  by  a  signer  of  the  bill  of  ex- 
change, provided  that  in  the  latter  case 
the  security  of  the  holder  is  augmented. 

Abticle  36. 

The  guaranty  may  be  given  upon  the 
bill  of  exchange,  upon  an  attached  sheet, 
or  upon  a  copy.^ 

Such  guaranty  (avaT)  is  created  by  the 
decluation  "gooa   for  guaranty, ['  (bon 

{your  aval)y  or  any  similar  declaration  fol- 
owed  by  the  signature. 

It  shall  be  deemed  to  be  created  by 
the  simple  signature  of  the  giver  of  the 
guaranty  pla<^  on  the  face  of  the  bill  of 
exchange,  except  when  the  signature  of 
the  drawee  is  concerned  (Article  24,  Para- 
graph I). 

The  guaranty  must  indicate  on  whose 
behalf  it  is  given.  In  de&iult  of  such 
indication,  it  shall  be  deemed  to  be  given 
for  the  drawer. 

Abticle  37. 

The  giver  of  a  guarantv  shall  be  liable 
jointly  and  severally  with  him  whose  sig- 
nature he  has  giiaranteed. 

He  shall  be  liable  even  when  the  en- 
gagement of  the  partv  for  whom  he  has 
given  a  guaranty  shall  be  invalid  for  any 
other  cause  than  a  defect  of  form. 

He  shall  have,  when  he  pays  the  bill  of 
exchange,  the  ri^ht  of  recourse  against 
the  party  whose  signature  he  has  guaran- 
teedl  and  against  the  parties  liable  to  the 
latter. 


I  Voir  Conyentioa,  art  ft. 


I  Vide  Convention,  art  6. 
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Ohafitbb  VI. — De  VichSanee. 

Article  38. 

Une  lettre  de  change  peut  6tre  tir^e — 
A  jour  fixe.^ 

im  certain  d^lai  de  date. 

vue. 

un  certain  d^lai  de  vue. 
Les  usances  sont  abolies. 
Lee  lettres  de  change  k  ^h^ancee  suc- 
ceeaivee  sont  nulles. 

Articlk  39. 

Si  r6ch6ance  d'une  lettre  de  change 
est,  soit  un  jour  de  fdte  legale,  soit  un 
jour  oii  un  paiement  ne  peut  ^tre  exig6, 
elle  n'est  payable  que  le  premier  jour 
ouvrable  qui  suit. 

Article  40. 

Aucun  jour  de  gr&ce,  ni  1^1,  ni  judi- 
ciaire,  n'est  admis. 

Article  41. 

La  lettre  de  change  k  vue  est  payable  k 
sa  presentation.  Eue  doit  6tre  pr^sent^e 
au  paiement  dans  les  six  mois  de  sa  date, 
sans  prolongation  k  raison  des  distances. 
Ge  d^lai  peut  dtre  abr6g6,  soit  par  le 
tireur  lui-m^me,  soit  par  un  endosseur. 
II  ne  peut  6tre  prolong^  que  par  le  tireur 
et  au  maximum  de  six  mois.  Si  la  pro- 
longation stipul^e  d6passe  six  mois,  le 
d61ai  total  donn6  pour  la  pr^entation  est 
rMuit  k  une  ann^e. 

Article,  42. 

Les  d^lais  de  vue  courent  de  la  date  de 
Pacceptation  ou  de  celle  du  protSt  faute 
d 'acceptation. 

Si  Tacceptation  n'est  pas  dat^e,  le  por- 
teur  peut  mire  dresser  im  protdt  dont  la 
date  rait  courir  le  d^lai  de  vue. 

Si  Tacceptation  d'lme  lettre  de  change 
tir6e  k  un  certain  d61ai  de  vue  n'a  pas  ^t^ 
dat6e  et  que  le  prot^t  pour  cette  omission 
n'a  pas  ^t^dress^,  r^ch^ance  sera  calcul^e 
d'apr^  le  dernier  jour  du  d^lai  de  presen- 
tation tel  qu'il  est  fix^  par  Particle  23. 


Article  43. 


Les  deiais  de  date  et  les  d^lais  de  vue 
ne  comprennent  pas  le  jour  qui  sert  de 
point  de  d6x>art  k  ces  deiais.< 


Ghaptbe  VI  .--0/  Maiuniif. 
Article  38. 

A  bill  of  exchange  may  be  drawn  and 
payable — 

On  a  fixed  date.' 

At  a  certain  time  after  date. 

At  sight. 

At  a  certain  time  after  sight. 

Usances  are  abolished. 

Bills  of  exchange  maturing  by  install- 
ments shall  be  invalid. 

Article  39. 

If  the  matiurity  of  a  bill  of  exchange 
shall  fsill  on  a  l^al  holiday  or  a  day  on 
which  pa3rment  can  not  be  demanded,  it 
shall  be  payable  on  the  first  succeeding 
business  day. 

Article  40. 

No  day  of  grace,  either  legal  or  judicial, 
shall  be  permitted. 

Article  41. 

A  bill  of  exchange  payable  at  sight  shall 
be  payable  on  presentment.  It  must  be 
presented  for  payment  not  later  than  six 
months  from  its  date,  without  extension 
because  of  distance.  This  delay  may  be 
abridged  either  bv  the  drawer  or  by  an 
indorser.  It  shall  be  extended  onlv  by 
the  drawer  and  for  a  maximum  of  six 
months.  If  the  extension  provided  for 
exceeds  six  months,  the  total  time  given 
for  presentment  shall  be  reduced  to  one 
year. 

Article  42. 

The  time  after  sight  shall  run  from  the 
date  of  acceptance,  or  from  that  of  pro- 
test for  nonacceptance. 

If  the  acceptance  is  not  dated,  the 
holder  may  cause  a  protest  to  be  drawn, 
from  whose  date  the  time  after  sight  shall 
b^n  to  run. 

If  the  acceptance  of  a  bill  of  exchange 
drawn  at  a  certain  time  after  si^ht  has  not 
been  dated,  and  if  protest  for  this  omission 
has  not  been  drawn,  maturity  shall  be  cal- 
culated hx)m  the  last  day  of  the  period 
nyen  for  presentment  as  fixed  by  Article 

Article  43. 

The  time  after  date  and  the  time  after 
sight  shall  not  include  the  day  from  whidi 
the  time  begins  to  run. 


1  Voir  Convention,  art.  6. 


■  Vide  GonyenUon,  art.  0. 
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Abticle  44. 

L'dch^ance  d'une  lettre  de  chan^  tir^ 
ji  un  ou  plusieuTB  mois  de  date  a  lieu  k  la 
date  correspondante  du  mois  dont  il  s'agit. 
S'il  n'y  a  pas  de  date  correepondante,  la 
lettre  est  payable  le  dernier  jour  de  ce 
mois. 

Quand  une  lettre  de  change  est  payable 
i  un  ou  plusieuiB  mois  de  date  ou  de  vue 
plus  un  demi-mois,  on  compte  d'abord, 
pour  determiner  la  date  de  T^ch^ance, 
tee  mois  entiers. 

Abticle  45. 

L' expression  ^'payable  k  la  moiti^  d*un 
mois *'  (mi-Ian vier,  mi-f^vrier  etc.)  signifie 
le  quinze  du  mois. 

Quand,  dans  une  lettre  de  change,  il  est 
parl6  de  ''huit  jours"  ou  de  "quinze 
jours  "y  on  entend  par  Ui,  non  une  ou  deux 
semainee,  mais  huit  jours  ou  quinze  jours 
eSectife. 

L*  expression  "demi-mois"  signifie  un 
d^lai  de  quinze  jours. 

Abticlb  46. 

Quand  une  lettre  de  change  est  payable 
i  jour  fixe  dans  un  lieu  dont  le  caiendrier 
est  different  de  celui  du  lieu  de  remission, 
la  date  de  I'^h^nce  est  celle  du  caien- 
drier du  lieu  du  paiement,  saul  clause 
contraire. 

.  Quand  une  lettre  de  change  tir6e  entre 
deux  places  ayant  de  scalendriers  diff^r- 
ents  est  payable  k  un  certain  d^lai  de 
date,  le  point  de  depart  de  ce  d^lai  est  fix6 
d'apr^  le  caiendrier  du  lieu  de  remission, 
aaui  clause  contraire. 

Quand  la  lettre  de  change  est  payable  k 
un  certain  d^lai  de  vue,  le  point  de  depart 
de  ce  d61ai  est  fix6  d'apr^  le  calencmer 
du  lieu  oil  la  pr^ntation  a  6t(s  faite. 

La  disposition  de  I'alin^  2  s'applique 
pour  le  calcul  des  d^lais  obligatoires  de 
pr^entation  des  lettres  de  change  k  vue 
ou  i  im  certain  d^lai  de  vue. 

Chapitbb  VII. — Du  paiernent. 
Abticlb  47. 


. ^ — 3xig6  ou  Pun  des  deux 

jouTB  ouvrables  qui  suivent.* 


Abticlb  44. 

The  maturity  of  a  bill  of  exchange 
drawn  at  one  or  more  months  after  date 
shall  take  effect  on  the  corresponding  date 
of  the  month  in  question,  if  there  is  no 
corresponding  date,  the  bill  shall  be  pay- 
able on  the  last  day  of  such  month. 

When  a  bill  of  exchange  is  payable 
one  or  more  months  after  sight,  plus  a  half 
month,  the  entire,  months  shall  first  be 
counted  in  order  to  determine  the  date  <^ 
maturity. 

Abticle  45. 

The  expression,  payable  at  the  half 
month  (  mid^anuary,"  *' mid-Febru- 
ary," etc.),  shall  signify  the  fifteenth  of 
the  month. 

When  "eight  days"  and  "fifteen  days" 
are  referred  to  in  a  bill  of  exchange,  it  is 
to  be  construed,  not  as  one  or  two  weeks, 
but  as  eight  or  fifteen  days. 

The  expression,  "half-month,"  shall 
signify  a  period  of  fifteen  days. 

Abticlb  46. 

When  a  bill  of  exchange  is  payable  at  a 
fixed  date  in  a  place  whose  calendar  is  dif- 
ferent from  that  of  the  place  of  issue,  the 
date  of  maturity  shall,  unless  otixerwise 
stipulated,  be  that  of  die  cidendar  of  the 
place  of  payment. 

When  a  bill  of  exchange  drawn  between 
two  places  having  different  calendara 
shall  be  payable  a  certain  time  after  date, 
the  beginning  of  this  period  shall,  except 
for  a  contrary  stipulation,  be  fixed  ac- 
cording to  the  calendar  of  the  place  of 
issue. 

When  a  bill  of  exchange  shall  be  pay- 
able at  a  certain  time  after  sight,  the  time 
shall  be  calculated  according  to  the  calen- 
dar of  the  place  where  the  presentment 
has  been  made. 

The  provision  of  paragraph  2  shall  apply 
to  the  calculation  of  the  time  for  present- 
ment of  bills  of  exchange  at  sight,  or  at  a 
certain  time  after  sight. 

Chapteb  VII. — Of  payment,  . 

Abticle  47. 

The  holder  may  present  the  bill  of  ex- 
change for  payment  on  the  day  when  pay- 
ment may  oe  demanded  or  either  of  the 
two  succeeding  business  days.' 


>  Voir  Convention,  art.  7. 
74733*— S.  Doc.  768,  61-i3- 


*  Vide  Conyention,  art  7. 
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Abtiole  48. 

Le  tir6  peut  exiger  que  la  lettze  de 
change  pay^e  lui  soit  remise  avec  Tacquit 
du  porteur. 

Le  porteur  ne  peut  rehuer  un  paiement 
par  tie!.' 

En  cas  de  paiement  partiel,  le  tir^  peut 
exiger  que  mention  en  soit  faite  but  la 
lettre  de  change  et  qu'une  quittance  lui 
Boit  d^Uvr^e. 

AsnoLB  49. 

Le  porteur  d'une  lettre  de  change  ne 
peut  etre  contndnt  d'en  recevoir  le  paie- 
ment avant  T^ch^ance. 

Le  tit6  qui  paye  la  lettre  de  chance 
avant  son  ^^^smce,  est  responsable  de  la 
validity  du  paiement. 

Le  i3i6  qui  paye  k  T^ch^ance,  n'est 
valablement  lib^^  que  s'il  a  v^fi^  la 
r^gularit^  de  la  suite  des  endossementB 
non  biff^.  II  n'est  pas  oblig^  de  verifier 
la  signature  des  endosseurs. 


Abtigle  60. 

Lorsqu^une  lettre  de  change  est  payable 
en  une  monnaie  n'ayant  pas  cours  au  lieu 
du  paiement,  le  montant  peut  en  6tre 
paye  d'apr^  sa  valeur  au  moment  de 
r^h6fuice  dans  la  monnaie  du  pays,  k 
moins  que  le  tireur  n'ait  stipule  que  ce 
montant  serait  n^essairement  payable 
dans  la  monnaie  qui  y  est  indiqu^  (clause 
de  paiement  effectii  dans  une  monnaie 
^trang^).    Les  lois  et  usafjes  du  lieu  du 

Saiement  servent  k  d6termmer  la  valeur 
e  la  monnaie  ^trang^re. 
Toutefois  le  tireur  peut,  dans  la  lettre, 
stipuler  un  autre  moae  de  calcul;  dans  ce 
cas,  le  montant  ainsi  calculi  doit  4tre  pay^ 
dans  la  monnaie  du  pays. 

Article  61. 


A  d^faut  de  pr^ntation  d'une  lettre 
de  chan^  au  paiement  dans  le  d^lai  fix^ 
par  Tarticle  47,  I'accepteur  est  autoris^  k 
en  d^poser  le  montant  k  Tautorit^  com- 
p^te^te,  aux  frais,  risques  et  perils  du 
porteur. 

GHAprrBE  YIII. — Des  recours  du  porteur 
faute  cTacceptatiion  etfavie  de  paiement. 

Abticlb  62. 

Le  refuB  d'acceptation  ou  de  paiement 
doit  dtre  constate  par  im  acte  authen- 
tique  (prot^t  faute  a'acceptation  ou  faute 
de  paiement).' 


Abticlb  48. 

The  drawee  is  entitled  to  demand  that 
the  bill  of  exchai^e  which  has  been  paid 
shall  be  surrendered  to  him  with  the  re- 
ceipt of  the  holder. 

The  holder  shall  not  refuse  partial  pay- 
ment.^ 

In  case  of  partial  payment,  the  drawee 
may  demand  that  it  shall  be  specified  on 
the  bill  of  exchanj^  and  that  a  receipt 
shall  be  given  to  him. 

Article  49. 

The  holder  of  a  bill  of  exchange  ahaU 
not  be  compelled  to  receive  payment 
thereof  before  maturity. 

The  drawee  who  pays  a  bill  of  exchange 
before  its  maturity  snail  be  responsible 
for  the  validity  of  the  payment. 

The  drawee  who  pays  at  maturity  shall 
be  validly  dischaiged  only  if  he  has  veri- 
fied the  regularity  of  the  cnain  of  indoree- 
ments  which  have  not  been  canceled .  He 
shall  not  be  bound  to  verify  the  signatures 
of  the  indorseiB. 

Article  60. 

When  a  bill  of  exchanse  is  payable  in  a 
money  not  current  at  the  place  of  pay- 
ment, the  amount  may  be  paid  according 
to  its  value,  at  the  time  of  maturity,  in  the 
money  of  the  countay,  imless  the  drawer 
has  stipulated  that  it  shall  be  payable  in 
the  money  therein  indicated  (stipulation 
for  payment  in  actual  foreien  money). 
The  laws  and  usages  of  the  place  of  pay- 
ment shall  determine  the  value  of  the 
foreign  money. 

The  drawer  may  nevertheless  stipulate 
for  a  different  method  of  calculation,  in 
which  case  the  amounts  so  calculated 
shall  be  paid  in  the  money  of  the  country. 

Article  61. 

In  defoult  of  presentment  of  a  bill  of  ex- 
change for  payment  within  the  time  fixed 
by  article  47,  the  acceptor  shall  be  author- 
ized to  deposit  the  amount  with  the  proper 
authorities  at  the  expense  and  risk  of  the 
holder. 

Chapter  VIII. — Of  the  recourse  of  tft€ 
holder  for  nonacceptanee  and  for  non- 
paymerU. 

Article  62. 

Refusal  to  accept  or  to  pay  shall  be 
verified  by  an  autnentic  document  (pro- 
test for  nonacceptanee  or  'for  nonpay- 
ment).^ 


>  Voir  Convention,  art.  8. 
I  Vide  Coavention,  art  1. 


>  Voir  Convention,  art  9i 
« Vide  Convention,  art.  9, 
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Le  ^rotM  iaute  de  paiement  ne  peut 
6tre  hit  le  jour  oti  la  lettre  de  change  ast 
payable;  il  doit  6tre  dresB^  Pun  dee  deux 
jouiB  ouvrables  qui  Buivent  ce  jour. 

Abticls  63. 

La  clause  de  ''retour  sans  irais"  ina^^e 
dans  la  lettre  de  change  par  le  tireur  a 
pour  effet  de  dispenser  le  porteur,  poir 
exercer  les  recours,  de  (aire  dreeser  le 

Srot^t,  Boit  &  d6faut  d'acceptation,  eoit  k 
6faut  de  paiement. 

Si,  malgr^  cette  clause,  le  porteur  bdt 
dresser  le  prot6t,  les  irais  en  restent  k  sa 
charge. 

La  clause  de  retour  sans  irais  ne  dis- 
pense le  porteur,  ni  de  la  presentation  de 
la  lettre  de  chan^  dans  les  d^lais  l^ux, 
ni  des  avis  k  donner  k  TendosBeur  pr^ 
c^ent  et  au  tireur  en  vertu  de  Particle  55. 
La  non-pr6sentation  dans  les  d^lais  en- 
tratne  lee  d^ch^ances  ^dist^  par  Particle 
64.  La  preuve  de  Pinobservation  des 
d^lais  incombe  k  celui  qui  s'en  pr^vaut 
contre  le  porteur. 


La  clause  de  retour  sans  frais,  ins6r^ 
par  le  tireur  dans  la  lettre  de  change, 
produit  ses  effets  k  P^gard  de  tous  lee 
signataires,  nonobstant  toute  stipulation 
contraire  dans  les  endosBements. 

Quand  cette  clause  est  ins^r^  dans  un 
endoesement,  les  frais  du  prot^t,  s'il  a  6t6 
dress^,  peuvent  6tre  recouvr^  contre 
tous  les  signataires. 

Abticls  54. 

Le  protdt  doit  dtre  fait  au  domicile  du 
tir^  ou  de  la  personne  chaig^e  du  paie- 
ment, du  besom,  de  Paccepteur  par  inter- 
vention (rSdaetion  provisovre)* 


Abticlb  55. 

Le  porteur  doit  donner  avis  du  d^faut 
d'acceptation  ou  de  paiement  k  Pen- 
dosseur  qui  le  pr^Me  dans  les  deux  jours 
ouvrables  qui  suivent  le  jour  du  protdt 
ou  de  la  presentation  en  cas  de  clause  de 
retour  sans  frais. 

Ghaque  endosseur  doit  pr^venir  dans  le 
m#me  d^lai  celui  (^m  le  pr^Me  de  Pavis 
qu'il  a  reyu  en  lui  en  donnant  copie  et 
ainsi  de  suite  en  remontant  jusqu'au 
tireur.  Le  d61ai  court  de  la  r<k:eption  de 
Tavis  pr^Ment. 

En  outre,  le  porteur  doit,  dans  le  d^lai 
de  quatre  jours  ouvrables,  donner  directe- 
ment  avis  du  non-paiement  au  tireur.^ 


Protest  for  nonpayment  shall  not  be 
made  on  the  day  on  which  the  bill  of  ex- 
change is  payable,  but  shall  be  drawn  on 
one  CH  the  two  business  days  which  follow 
that  day. 

Abticlb  53. 

The  stipulation,  ^  'return  without  costs, ' ' 
inserted  m  a  bill  of  exchange  by  the 
drawer,  shall  have  the  effect  of  dispensing 
the  holder,  in  order  to  exercise  recourse, 
from  having  a  protest  drawn  either  for 
nonacceptance  or  for  nonpayment. 

If,  in  spite  of  this  stipulation,  the  holder 
has  a  protest  drawn,  he  must  bear  the  costs 
thereof. 

The  stipulation, ' '  retiim  without  costs, ' ' 
shall  not  release  the  holder  from  present- 
ing the  bill  of  exchange  within  tne  time 
required  by  law,  nor  from  giving  notice 
to  the  preceding  indorser  and  to  the 
drawer  under  the  provisions  of  article  55. 
Nonpresentment  within  the  required 
time  shall  involve  the  loss  of  recourse 
prescribed  b;^  article  64.  The  burden  of 
proof  of  the  failure  to  duly  present  the  bill 
lies  with  the  party  who  seeks  to  set  it  up 
against  the  holder. 

The  stipulation ,  *  *  retiim  without  costs,  *  * 
inserted  oy  the  drawer  in  a  bill  of  ex- 
change, shall  be  effective  with  regard  to 
all  tne  signers,  notwithstanding  any 
stipulation  to  the  contrary  in  the  indorse- 
ments. 

When  this  stipulation  is  inserted  in  an 
indorsement,  the  costs  of  protest,  if  one 
has  been  drawn,  may  be  recovered  against 
all  the  signers. 

Articlb  54. 

The  protest  must  be  made  at  the  resi- 
dence of  the  drawee  or  of  the  person 
required  to  pay,  or  of  the  case  of  need, 
or  of  the  acceptor  for  honor  {provisional 
form). 

ABncLE  55. 

The  holder  must  give  notice  of  dishonor 
by  nonacceptance  or  nonpayment  to  the 
indorser  who  precedes  him.  within  the 
two  business  davs  which  follow  the  day 
for  protest  or  which  follow  presentment 
in  case  of  the  stipulation,  "return  without 
costs." 

Each  indorser  shall  within  the  like 
period  give  notice  to  the  party  who  pre- 
cedes him  of  the  notice  which  he  has 
received  by  givine  him  a  copy,  and  thus 
in  succession  back  to  the  drawer.  The 
time  shall  run  from  the  receipt  of  the 
preceding  notice. 

In  addition,  the  holder  must,  within  a 
period  of  four  business  days,  eive  direct 
notice  of  nonpayment  to  tne  drawer.' 


K  Voir  Convention,  art  10. 


*  Vido  Convention,  art  10. 
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Gee  avis  sont  donn^  par  lettre  recom- 
mand^.  II  Buffit  que  la  lettre  recom- 
mand6e  soit  mise  k  la  poste  dans  les  d^laiB 
preecritB  par  les  dispoeitions  pr^6dente8. 

II  peut  6tre  supple  k  Tenvoi  d'une 
lettre  recommandee  par  la  remise  directe 
d'line  lettre  missive,  pourvu  que  cette 
remise  soit  constat^e  par  im  re^u  dat^  et 
Biffi6  du  destinataire. 

Dans  le  cas  oil  un  endosseur  n'a  pas 
indiqu^  son  adresse  ou  Pa  sign^e  d'une 
fa^n  illisible,  Tavis  doit  6tre  donn6  k 
1 'endosseur  pr^^ent. 

Celui  qui  ne  donne  pas  Vavis  du  non- 
paiement  dans  le  d61ai  l^gal  n'encourt  pas 
de  d^ch^ance;  il  est  responsable,  s'il  y  a 
lieu,  du  dommage  caus^  par  sa  n^ligence. 


Article  56. 

Tous  ceux  qui  ont  sign^,  accept^  ou 
endo8s6  une  lettre  de  change  sont  tenus 
k  la  garantie  solidaire  envers  le  porteur. 

Le  porteur  d'une  lettre  non  accept^  ou 
non  pay6e  a  le  droit  de  recourir,  individu- 
ellement  ou  collectivement,  contre  les 
endosseurs,  contre  le  tireur  et  les  autres 
signataires,  sans  6tre  astrient  k  observer 
I'ordre  dans  lequel  ils  se  sont  oblig^. 


Le  m^me  droit  appartient,  contre  ses 
garants,  k  tout  signataire  d'lme  lettre  de 
change  qui  Ta  rembours^e. 

Le  recours  exerc6  contre  un  des  oblig^ 
n'emp^he  pas  de  recourir  contre  d'autree 
signataires  m^me  post^rieurs  k  ceux  qui 
ont  6t6  d'abord  poursuivis. 

Article  57. 

Le  porteur  peut  r^lamer  k  celui  contre 
lequei  il  recourt — 

P.  Le  montant  de  la  lettre  de  change 
non  accept^  ou  non  pay 6. 

2^.  Les  frais  du  protet,  des  avis  donn^ 
par  le  porteur  k  Tendosseur  pr^6dent  et 
au  tireiur  ainsi  que  les  autres  frais. 

3®.  Les  frais  de  rechange,  s'il  y  a  lieu. 

4^.  Un  droit  de  commission  d'un  sixi- 
feme  pour  cent. 

Si  le  recours  est  exerc^  avant  r6ch6- 
ance,  deduction  sera  faite,  sur  le  mon- 
tant de  la  lettre,  d'lm  escompte  calculi, 
au  choix  du  porteur,  d'apr^  le  taux  de 
Tescompte  omciel  ou  d'apr^  le  taux  du 
march^  tel  au'il  existe  k  la  date  du  recours 
au  lieu  du  domicile  du  porteur. 

Si  le  recoiuB  est  exerc6  apr^  T^ch^ance, 
le  montant  de  la  lettre  est  augments  par 
des  int^r^ts  k  compter  de  T^h^nce,  oal- 
qi^^  a^  taux  de  cmq  pour  cent. 


These  notices  shall  be  given  by  resis- 
tered  letter.  It  shall  be  sufficient  that 
the  registered  letter  shall  be  mailed, 
within  the  periods  prescribed  by  the 
foregoinff  provisions. 

For  the  sending  of  a  registered  letter 
there  may  be  substituted  the  direct  de- 
livery of  an  ordinary  letter,  providing  that 
such  delivery  shall  be  established  oy  a 
receipt  dated  and  signed  by  the  addressee. 

In  a  case  where  an  indorser  has  not  in- 
dicated his  address  or  has  signed  in  an 
illegible  maimer,  notice  must  be  given  to 
the  preceding  indorser. 

The  party  who  does  not  give  notice 
within  the  legal  period  shall  not  lose  hm 
right  of  recourse;  he  shall  be  responsible 
for  the  damage,  if  any  has  occuned, 
caused  by  his  n^ligence. 

Articls  56. 

All  parties  who  have  signed,  accepted, 
or  indorsed  a  bill  of  excnange  shall  be 
jointly  and  severally  liable  to  the  holder. 

The  holder  of  a  bul  which  has  been  dis- 
honored by  nonacceptance  or  nonpayment 
shall  have  the  right  of  recourse,  individ- 
ually or  collectively,  against  the  indors- 
ers,  against  the  drawer,  and  against  the 
other  signers,  without  being  compelled  to 
observe  the  order  in  which  tney  are 
obligated. 

The  same  right  shall  belong  to  anv 
signer,  who  has  taken  up  and  paid  a  bifi 
ofexchange,  against  the  parties  liable  to 
him. 

The  exercise  of  recourse  against  one  of 
the  parties  liable  shall  not  prevent  re- 
coiUBe  against  other  signers,  even  those 
subsequent  to  those  first  proceeded 
against. 

Article  57. 

The  holder  may  recover  from  the  party 
against  whom  he  exercises  recourse — 

1.  The  amount  of  the  bill  of  exchange 
not  accepted  or  not  paid. 

2.  The  expenses  of  the  protest,  of  the 
notices  given  by  the  holder  to  the  pre- 
ceding indorser  and  to  the  drawer,  as  well 
as  other  expenses. 

3.  The  expenses  of  reexchange,  if  there 
have  been  any. 

4.  A  commission  of  one-sixth  of  1  per 
cent. 

If  recourse  is  exercised  before  maturity, 
a  deduction  shall  be  made  from  the 
amount  of  the  bill,  of  a  discount  calcu- 
lated, at  the  option  of  the  holder,  either 
according  to  the  rate  of  official  discount, 
or  according  to  the  rate  in  the  open  mar- 
ket obtaining  on  the  date  of  the  recourse 
in  the  place  of  residence  of  the  holder. 

If  recourse  is  exercised  after  maturity, 
the  amount  of  the  bUl  shall  be  increased 
by  interest  running  from  matiuity,  calcU'r 
lated  at  a  rate  of  5  per  cent. 
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Abticlb  58. 

L'endosBeur  qui  a  remboun^  la  lettre  de 
change  peut  reamer  k  sea  garants — 

1*.  La  Bomine  int^grale  qu*il  a  pay^. 

2?.  Lee  int^^ts  de  ladite  somme,  cal- 
culi au  taux  de  cinq  pour  cent,  k  partir 
du  jour  ottil  Ta  d^bouis^e. 

3^.  Lea  frais  qu*il  a  faits,  sp^ialement 
les  fraiB  de  rechange. 

4^.  Un  droit  de  commisBion  d'un  sixi- 
^e  pour  cent. 

Abticlb  59. 

Gelui  centre  leauel  le  recoius  est  exerc^, 
peut  exiger  qne  la  lettre  de  change  rem- 
bouTB^e  lui  Boit  remise  avec  le  protet  et  un 
compte  acquitt^. 

Abticlb  60. 

Tout  endoeseur  qui  a  rembours^  la 
ettre  de  change  peut  biffer  son  endos- 
sement  et  ceux  des  endoeseurs  subs^ 
quents. 

Tout  obli^6  expoB^  au  recours  en  garan- 
tie,  peut  exiger  cm  porteur  la  remise  de  la 
lettre  non  acauitt^  et  du  protdt,  contre 
paiement  de  la  somme  qui  pourrait  faire 
I'objet  de  ce  recours. 


Abticlb  61. 

Si  un  recours  est  exerc^  k  la  suite  d'une 
acceptation  partielle,  celui  qui  rembourse 
la  somme  pour  laquelle  I'acceptation  n'a 
pas  eu  lieu,  peut  exiger  que  ce  rem- 
boursement  partiel  soit  mentionn^  sur 
la  lettre  et  qu'il  lui  en  soit  donn^  quit- 
tance. Le  porteur  doit  lui  remettre  ime 
copie  certifi^  conforme  de  la  lettre  et  le 

{)rotdt.  Pour  les  recours  k  exercer  par 
es  endoeseurs  les  uns  contre  les  autres  et 
contre  le  tireur,  la  copie  remplace  Torigi- 
nal  de  la  lettre. 

Abticlb  62. 

Dans  les  cas  de  faillite,  de  cessation  de 
paiemente  mdme  non  constate  par  un 
]ugement  anti^rieur,  dans  les  cas  de  saisie 
de  ses  biens  demurs  infructueuse  et 
lorsque  Paccepteur  est  ddchu  du  b^n^fice 
du  terme  k  T^rard  du  porteur,  les  m^mes 
recoiUB  imm^ats  qu  en  cas  de  d^faut 
d'aoceptation  peuvent  dtre  exerc^  apr^ 
la  confection  d'un  protdt  faute  de  paie- 
ment.' 

La  faillite  du  tireur,  mdme  k  d^faut 
d'acceptation,  ne  permet  pas  au  porteur 
d'agir  contre  les  endoRseurs  et  le  tireur. 


Abticlb  58. 

The  indorser  who  has  taken  up  and  paid 
a  bill  of  exchange  may  recover  from  the 
parties  liable  to  him — 

1.  The  entire  sum  which  he  has  paid. 

2.  Interest  on  said  sum,  calculated  at 
the  rate  of  5  per  cent,  beginning  with 
the  day  of  the  payment. 

3.  "nie  expenses  which  he  has  incurred, 
especially  the  expenses  of  reexchange. 

4.  A  commission  of  one-sixth  of  1  per 
cent. 

Abticlb  59. 

The  party  against  whom  recourse  is  ex- 
ercised may  demand  on  payment  that  the 
bill  of  exchange  be  delivered  to  him  with 
the  protest  and  a  receipted  account. 

Abticlb  60. 

Any  indorser  who  has  taken  up  and 
paid  a  bill  of  exchange  may  cancel  his 
own  indorsement  and  uiose  of  subsequent 
indorsers. 

Any  party  liable  on  the  bill,  subject 
to  recourse  as  guarantor,  may  require  of 
the  holder  the  delivery  of  the  dishonored 
bill  and  of  the  protest,  upon  the  payment 
of  the  sum  which  shall  oe  the  object  of 
such  recourse. 

Abticlb  61. 

Where  recourse  is  exercised  in  conse- 
quence of  a  partial  acceptance,  the  party 
who  pays  the  sum  uncovered  oy  accept- 
ance may.  require  that  this  partial  pay- 
ment shall  be  set  forth  on  the  bill,  and 
that  he  shall  be  given  a  receipt  therefor. 
The  holder  shall  furnish  him  with  a  cer- 
tified copy  of  the  bill  and  of  the  protest. 
As  to  the  recourse  which  may  be  exercised 
by  the  indorsers  against  each  other  and 
i^ainst  the  drawer,  a  copy  may  replace 
the  original  of  the  bill. 

Abticlb  62. 

In  case  of  bankruptcy,  suspension  of 
payments  even  when  not  estaolished  by 
a  previous  jud^entj  in  case  of  ineffective 
execution  against  his  eoods.  and  also  in 
case  the  acceptor  has  lost  tne  benefit  of 
the  time  limit  against  the  holder,  the 
same  immediate  recourse  as  in  case  of 
default  of  acceptance  may  be  exercised, 
after  the  drawing  of  a  protest  for  non-^ 
payment.' 


>  Voir  GQaveQtion,  art.  11. 


<  Vide  Convention,  art.  11. 
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Article  63. 

Toute  pereonne  ayant  le  droit  d'exercer 
un  recoura  en  vertu  des  articles  56  et  62 
peut,  sauf  convention  contndrie  ins^r^e 
dans  la  lettre  de  change,  se  rembouraer 
au  moyen  d'une  nouveue  lettre  (retraite) 
non  domicilii  et  tir^  k  vue  sur  Pun 
de  ses  garants. 

La  retraite  comprend,  outre  les  sommes 
indiqu^  dans  les  articles  57  et  58,  le 
droit  de  courtage  pay6  pour  la  n^gocia- 
tion  de  la  retraite  et  le  droit  de  timbre 
de  celle-ci. 

Si  la  retraite  est  tir^  par  le  porteur,  le 
montant  es  est  fix4  d'apr^s  le  cours  d'une 
lettre  de  change  k  vue  tir^  du  lieu  du 

Saiement  sur  le  lieu  oti  le  garant  a  son 
omicile. 

Si  la  retraite  est  tir^  par  un  endosseur, 
le  montant  en  est  fix^  d'apr^  le  cours 
d'uixe  lettre  k  vue  tir^  du  lieu  oti  le 
tireur  de  la  retraite  a  son  domicile  sur  le 
lieu  oii  est  domicilii  celui  sur  lequel  la 
retraite  est  tir^. 

Articlb  64. 

Aprte  Pexpiration  des  d^lais  fix^. 

Pour  le  pr^entation  de  la  lettre  de 
change  k  vue  ou  ^  un  certain  d^lai  de 
vue  (articles  23  et  41) ; 

Pour  la  presentation  de  la  lettre  de 
change  qui  doit  etre  soumise  k  Taccepta- 
tion  dans  un  d^lai  determine  en  vertu 
d'lme  clause  sp^iale  (article  22  alin^  l**) ; 

Pour  la  confection  du  protdt  faute  de 
paiement  (article  52  alin^  2); 

Pour  la  pr^ntation  au  paiement  en 
cas  de  clause  de  retour  sans  frais  (arti- 
cle 53); 

le  porteur  est  d^hu  de  ses  droits  contre 
les  endoeseurs,  contre  le  tireur  et  contre 
tons  les  autres  oblig^,  k  Texception  de 
I'accepteur  et  de  Tavaliseur  de  ce 
dernier.' 

Abtiols  65. 

Quand  la  lettre  de  change  est  domi- 
cili^e,  le  d^faut  de  prot^t  fiait  chez  le 
domiciliataire  ne  fait  pae  perdre  au  por- 
teur ses  droits  contre  Taccepteur.  Le 
porteur  doit,  qu41  ait  ou  non  fait  dresser 
le  prot^t  chez  le  domiciliataire,  donner 
avis  du  d^faut  de  paiement  k  Taccepteur 
dans  les  d^lais  et  dans  les  formes  a^ter- 
min^  par  Tarticle  55. 

Articlb  66. 

Le  porteur  qui  a  accord^  k  I'accepteur 
une  prorogation  de  I'^ch^ance,  perd  ses 
droits  contre  tons  ses  garants  qui  n'ont 


Article  63. 

Any  party  having  right  of  recouzve  by 
virtue  of  articles  56  and  62  may^  in  the 
absence  of  a  contrary  stipulation  inserted 
in  the  bill  of  exchange,  recover  the 
amount  by  means  of  a  new  bill  of  ex- 
change (redraft),  undomiciled  and  drawn 
at  sight  upon  one  of  the  parties  liable. 

The  reoraft  shall  include,  in  addition 
to  the  sum  indicated  in  articles  57  and 
58,  the  brokerage  paid  for  the  negotia- 
tion of  the  redraft  and  the  stamp  tax 
upon  it. 

If  the  redraft  is  drawn  by  the  holder, 
the  amount  shall  be  fixed  according  to 
the  rates  of  a  bill  of  exchange  at  sight, 
drawn  in  the  place  of  payment  upon  the 
place  where  the  party  liable  resides. 

If  the  redraft  is  drawn  by  an  indoner, 
the  amount  shall  be  fixed  according  to 
the  rates  for  a  bill  of  exchange  at  sight, 
drawn  in  the  place  where  the  drawer  of 
the  redraft  resides  upon  the  place  where 
the  party  upon  whom  the  redraft  is  drawn 
resiaes. 

Articlb  64. 

After  the  expiration  of  the  time  fixed — 

For  presentment  of  a  bill  of  exchange 
drawn  at  sight  or  at  a  certain  time  after 
si^t  (articles  23  and  41); 

For  the  presentment  of  a  bill  of  ex- 
change which  oujght  to  be  presented  for 
acceptance  within  a  specified  time  as 
fixed  by  a  special  stipumtion  (article  22, 
paragraph  1); 

For  (uawing  up  a  protest  for  nonpay- 
ment (article  52,  paragraph  2); 

For  presentment  for  payment  in  the 
case  01  the  clause,  ' 'return  without 
costs''  (article  53); 

the  holder  shall  lose  his  riffht  of  recourse 
against  the  indorsers,  the  drawer  and  all 
other  parties  liable,  with  the  exception 
of  the  acceptor  and  the  party  who  has 
guaranteed  the  acceptor  by  ai^.' 

Articlb  65. 

In  the  case  of  a  domiciled  bill  of  ex- 
change, failure  to  make  protest  where  the 
bill  18  domiciled  shall  not  deprive  the 
holder  of  his  rights  against  the  acceptor. 
The  holder,  whetiier  or  not  he  has  had 
protest  drawn  where  the  bill  is  domiciled, 
must  give  notice  of  default  of  payment  to 
the  acceptor  within  the  limits  of  time  and 
in  the  forms  prescribed  by  Article  55. 

Article  66. 

The  holder  who  has  granted  to  the  ac- 
ceptor an  extension  of  the  time  of  pay- 
ment shall  lose  his  rights  against  all  other 


1  Voir  Coaveiition,  art.  13. 


•Vide  Convention,  art  11. 
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pae  consenti  k  cette  prorogation,  s'il  n'a 
paa  &it  dieflser  le  protdt  en  temp«  utile. 


Abtigls  67. 

Quand  on  obstacle  insurmountable  k 
la  presentation  de  la  lettre  ou  li  la  confec- 
tion du  protdt  dans  les  d^lais  16gaux  (cas 
de  force  majeure)  survient  au  lieu  oh  ces 
actes  doivent  dtre  accomplis,  les  d^lais 
sont  prolong^. 

Le  porteur  doit  printer  la  lettre  au 
paiement  et  fiure,  s^il  y  a  lieu,  dresser  le 
prot^t  d^  que  la  force  majeure  a  cess^ 


Toutefois,  quand  Tobstacle  resultant  de 


mois,  exercer  ses  droits  centre  ses  garants. 


Pour  les  lettres  de  change  k  vue,  le  por- 
teur peut,  en  cas  de  force  majeure,  re- 
courir  contre  ses  ganmts  quand  la  force 
majeure  a  dur6  un  mois  k  partir  du  jour 
oil,  sans  elle,  le  pNorteur  aurait  ^te  k 
mdme  d'exiger  le  paiement. 

Pour  les  lettres  de  change  tir6es  k  un 
certain  ddlai  de  vue,  ce  delai,  en  cas  de 
force  majeure,  commence  k  courir  un 
mois  apres  le  jour  oti  le  porteur  aurait 
6t6  k  mdme  de  presenter  la  lettre  k  Vac- 
ceptation,  si  le  cas  de  force  majeure  ne 
s'etait  pas  produit. 

Ne  sont  point  conaid6r^  conmie  con- 
Btituant  des  cas  de  force  majeure  r^^ 
par  lee  dispositions  pr^ddentes  les  fsata 
peisonnelB  au  porteur  ou  k  celui  au'il  a 
chaig^  de  printer  la  lettre  ou  de  dresser 
le  protdt  et  qui  ont  empdch^  la  presenta- 
tion ou  la  confection  de  prot^t  en  temps 
utile. 

GHAPrrRB   IX.— Du  paiement  par  inUr- 

venUon, 

Abticlb  68. 

Toute  lettre  de  change  peut,  soit  aprte 
le  prot^t  faute  de  paiement,  soit  apres  la 
pr&entation  au  paiement,  si  la  lettre  con- 
tient  la  clause  ae  retour  sans  frais,  dtre 
pay^  par  un  intervenant,  pour  le  tireur, 
pour  un  endosseur  ou  pour  toute  autre 
peraonne  oblig^  par  la  lettre  de  change. 

II  en  est  de  mdme  dans  les  cas  oii  un 
recoun  en  remboursement  est  ouvert  au 
porteur  avant  T^ch^mce. 

Le  paiement  par  intervention  pent  dtre 
faut  par  toutes  les  peisonnes  qui  peuvent 
Accepter  par  intervention  d'aprte  I'article 
31,  alin4a  2. 


parties  liable  who  have  not  consented  to 
such  extension,  unless  he  has  had  a  pro- 
test drawn  in  oue  time. 

Abticlb  67. 

When  an  insurmountable  obstacle  to 
the  presentment  of  a  bill  or  to  the 
drawing  of  the  protest  within  the  time 
required  by  law  (case  of  vis  major)  occurs 
at  the  place  where  these  acts  ehould  be 
done,  tne  time  for  doing  them  shall  be 
extended. 

The  holder  shall  present  the  bill  for 
payment  and,  if  necessary,  have  a  protest 
drawn  as  soon  as  the  vis  major  shall  have 
ceased. 

However,  when  the  obstacle  resulting 
from  the  vis  major  continues  beyond  a 

geriod  of  one  month  from  maturity,  the 
older  may,  immediately  after  the  expira- 
tion of  such  month,  exercise  his  rights 
against  the  parties  liable. 

For  bills  of  exchange  payable  at  sight 
the  holder  may,  in  case  of  vis  major,  exer- 
cise recourse  when  the  vis  major  has 
lasted  one  month  from  the  day  on  which, 
if  it  had  not  occurred,  the  holder  would 
have  been  able  to  demand  payment.     ^ 

For  bills  of  exchange  drawn  at  a  certain 
time  after  sight,  the  time  after  sight  shall 
b^in  to  run,  in  case  of  vis  major,  one 
month  after  the  day  on  which,  if  it  had  not 
occurred,  the  holder  would  have  been 
able  to  present  the  bill  for  acceptance. 

Facts  personal  to  the  holder  or  to  the 
person  intrusted  bj[  him  with  present- 
ment of  the  bill  or  with  the  drawing  up  of 
a  protest,  and  which  have  prevent^  pre- 
sentment or  preparation  oi  protest  in  due 
time,  shall  not  oe  considered  as  cases  of 
vis  major  within  the  meaning  of  the  fore- 
going provisions. 

Chaptbb  IX,— 0/ payment  for  honor. 


Abticlb  68. 

Every  bill  of  exchange,  either  after 
protest  for  nonpayment,  or  after  present- 
ment for  payment  if  the  bill  contains  the 
clause  *' return  without  costs,''  may  be 
paid  by  an  intervening  party  for  the 
nonor  oi  the  drawer,  of  an  indorser,  or  of 
any  oUier  person  liable  on  the  bill  of 
exchange. 

The  same  provisions  shall  apply  to  the 
cases  where  recourse  for  reimbursement 
may  be  exercised  by  the  holder  before 
maturity. 

Payment  for  honor  may  be  made  by 
any  person  who  can  accept  for  honor  in 
accordance  with  article  31,  paragraph  2. 
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Le  paiement  pur  interventioii  doit  avoir 
lieu  au  plus  tara  le  dernier  jour  admis  pour 
la  confection  du  protdt  faute  de  paiement. 
Dans  le^cas  vis^  par  Talin^a  2  au  pr^ent 
article,  il  doit  6rte  hit  avant  T^^ance. 


Abticlb  69. 

Loreque  des  besoins  ou  un  accepteur 
par  intervention  sent  indiqu^s  dans  la 
lettre  de  change  comme  domicilii  au 
lieu  du  paiement,  le  porteur  doit,  en  temps 
utile,  pr^ienter  la  lettre  ^  toutes  cee  per- 
Bonnes  pour  obtenir  le  paiement  par  inter- 
vention. En  cas  d'omission,  il  perd  son 
recours  centre  les  endosseurs  post^rieurs 
k  celui  qui  a  indiqu6  le  beeoin  ou  ^  celui 
pour  le  compte  duquel  T intervention  a 
eu  lieu  (T^acUon  proviiovre). 


AsncLB  70. 

Le  paiement  par  intervention  doit  com- 
prendre  toute  la  somme  qu'aurait  k  ac- 
quitter  celui  pour  lequel  if  a  lieu. 

Le  porteur  pent  refuser  un  paiement 
partief  par  intervention . 

S*i\  refuse  un  paiement  total  par  inter- 
vention, ceux  qui  auraient  6t6  lio^r^s  par 
le  paiement  cessent  d'etre  oblig^. 

• 

AsncLB  71. 

Loisqu'un  beeoin  ou  un  accepteur  par 
intervention  refuse  le  paiement  par  inter- 
vention, ce  ref\is  doit  etre  constat^  par  un 
protdt  dre6s6  en  temps  utile,  k  peme  de 
perte  du  recours  du  porteur  centre  lee 
endosseurs  post^rieurs  k  celui  qui  a  in- 
diqu6  le  besoin  ou  k  celui  pour  le  compte 
duquel  Tintervention  a  eu  lieu  {Mactum 
proviioire). 

Abticlb  72. 

■ 

Le  paiement  par  intervention  doit  dtre 
constats  par  ^nt  sur  la  lettre  de  change 
avec  indication  de  celui  pour  qui  il  est 
fait.    A  d^faut  de  cette  indication,  le 

Element  est  consid^r^  conmie  ayant  ^t6 
Lt  pour  le  tireur. 
S'll  y  a  concurrence  pour  le  paiement 

rvr  intervention,  la  preference  est  donn^ 
celui  qui  op^  le  plus  de  liberations. 
La  lettre  de  change  et  le  protdt  doivent 
6tre  remis  au  payeur  par  intervention. 


Abticlb  73. 

Le  payeur  par  intervention  est  subrog6 
aux  <ut>it8  du  porteur  centre  celui  pour 
lequel  il  a  pay^  et  centre  lee  garants  de 
celui-ci. 


Payment  for  honor  must  be  made  not 
later  than  the  last  day  permitted  for  the 
drawing  of  the  protest  for  nonpayment. 
In  the  cases  provided  for  by  paragraph  2 
of  the  present  article,  it  must  be  made 
before  maturity. 

Abticlb  69. 

When  the  referees  in  case  of  need  or  an 
acceptor  for  honor  are  indicated  in  the 
bill  of  exchange  as  residing  in  the  place  of 
payment,  the  holder  shall,  within  the 
time  required  by  law,  present  the  bill  to 
all  such  persons  in  oraer  to  obtain  pay- 
ment for  honor.  In  case  of  negliffence, 
he  shall  lose  his  recourse  against  the  in- 
doiseiB  subsequent  to  the  one  who  has  in- 
dicated the  referee  in  case  of  need  or  the 
one  for  whose  account  the  intervention 
has  been  made  (provisional  farm). 

Abticlb  70. 

Payment  for  honor  m\ist  include  the 
entire  sum  which  would  release  him  for 
whom  it  is  made. 

The  holder  may  refuse  a  partial  pay- 
ment for  honor. 

If  he  refuses  full  payment  for  honor,  the 
parties  who  would  have  been  dischatsed 
by  the  payment  shall  cease  to  be  liable. 

Abticlb  71. 

When  a  referee  in  case  of  need  or  an 
acceptor  for  honor  refuses  to  pay  for  honor, 
such  a  refusal  shall  be  certined  by  a  pro- 
test drawn  up  within  the  time  required  by 
law,  under  penalty  of  the  loss  of  the  re- 
course of  the  holder  against  the  indoieeiB 
subsequent  to  the  one  who  has  given  the 
reference  in  case  of  need  or  the  one  for 
whom  intervention  has  been  made  {pro- 
vitionalform). 

Abticlb  72. 

Payment  for  honor  should  be  certified 
in  writing  on  the  bill  of  exchange,  showins 
for  whose  honor  it  is  made.  In  default  m 
such  an  indication,  the  pavment  shall  be 
deemed  as  having  been  maae  for  the  honor 
of  the  drawer. 

If  there  are  several  applications  for  the 
pajrment  of  a  bill  of  excnange  for  honor, 
the  preference  shall  be  eiven  to  that  which 
will  accomplish  the  uugest  number  of 
discharses. 

The  Dill  of  exchange  and  the  protest 
must  be  surrendered  to  the  person  who 
pays  for  honor. 

Abticlb  73. 

The  payer  for  honor  is  subrogated  to  the 
ri^htB  of  the  holder  asainst  the  party  for 
whom  he  has  paid  ana  against  all  parties 
liable  to  such  party. 
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Toutefoifl,  il  ne  peut  revdtir  la  lettre  de 
change  d'un  nouvel  endossement.  Lea 
endosBeuiB  poet^rieure  au  signataire  pour 
qui  le  paiement  a  eu  lieu  sont  lib^r^. 


GsAPmx  X. — Des  exemplairaet  du  eopie». 

AsncLE74, 

Le  tireur  doit  d^livrer  au  preneur,  but 
aa  demande,  plusieura  exemplaires  de  la 
lettre.    Les  mis  en  reetent  k  la  chaige  du 
preneur. 

Lee  exemplaires  doivent  dtre  identiques 
et  chacim  doit  6tre  num^rot^  dans  le  texte 
m6me  du  titre,  iaute  de  quoi,  chaque 
exemplaire  est  consid6r6  comme  une  let- 
tre de  change  distincte. 

Tout  porteur  peut  exiger  la  d^livzance 
de  plusieure  exemplaires.  Dans  ce  but, 
le  porteur  doit  s'aoresser  k  son  endosseur 
imm^iat,  qui  est  tenu  de  lui  prater  son 
nom  et  ses  soins  pour  agir  envers  son  pro- 
pre  endosseur  et,  ainsi  de  suite,  en  remon- 
tant d'endosseur  k  endosseur  jusau'au 
tireur.  Les  endosseurs  sont  tenus  ae  re- 
produire  leurs  endossements  sur  les  nou- 
veaux  exemplaires.    Les  frais  n^essit^s 

rir  la  d^livrance  des  exemplaires  restent 
la  change  du  porteur  qui  les  a  r^hun^. 

Abtiglb  76. 

Le  paiement  fait  sur  un  exemplaire  est 
lib^ratoire  et  fait  perdre  aux  autres  exem- 
plaires non  accept^  leur  valeur.  II  n'est 
pas  n^eesaire  qu41  soit  stipule  que  le 
paiement  fait  sur  un  exemplaire,  annule 
I'e£fet  des  autres. 

Un  recours  ne  peut  dtre  exerc6  contre 
Tendosseur  qui  a  transmis  les  di£f^ents 
exemplaires  k  la  m^me  personne  que 
moyennant  la  remise  de  tons  les  exem- 
plaires, k  moins  que  le  porteur  ne  f  ournisse 
une  garantie  en  raison  de  la  perte  du 
recours  de  cet  endosseur  contre  les  en- 
dosseurs pr^^ents  et  contre  le  tireur. 

Au  contraire,  Tendosseur  qui  a  transf4r6 
lee  exemplaires  k  diff^rentes  personnes, 
ainsi  que  les  endosseurs  subs^quents,  sont 
tenus  a  raison  de  tous  les  exemplaires  qui 
ne  leur  ont  pas  ^t^  restitu^  lors  du  rem- 
boursement. 

Abuclb  76. 

Si  un  exemplaire  a  ^t^  envoy^  k 
Tacceptation,  la  personne  qui  a  i&lt  cet 
envoi  doit  indiauer  sur  les  autres  exem- 
plaires le  nom  ae  celui  chez  lequel  cet 
exemplaire  se  trouve.  Ce  dernier  est 
tenu  de  remettre  ledit  exemplaire  au 
porteur  l^time  d'un  autre  exemplaire. 

S'il  s'y  ]*efuse,  le  porteur  ne  peut  exercer 
de  recours  avant  d  avoir  fadt  constater  par 
un  prot^t  que  Texemplaire  envoye  k 
Tacceptation  ne  lui  a  pas  ^t^  d61ivr6  ^t 


He  shall  not,  however,  give  to  the  bill 
of  exchange  a  new  indorsement.  In- 
doTsers  subsequent  to  the  party  for  whose 
honor  payment  has  been  made  shall  be 
dischaiged. 

Ghaftbb  X. — Of  nils  in  tett  and  eopiet. 

Abticlb  74. 

The  drawer  must  deliver  to  the  pur- 
chaser, upon  his  demand,  several  dupli- 
cates of  the  bill,  the  cost  being  at  the 
charge  of  the  purchaser. . 

The  duplicates  should  be  identical  and 
each  should  be  numbered  in  the  body  of 
the  instrument,  in  default  of  which  each 
part  will  be  deemed  to  be  a  distinct  bill 
of  exchange. 

Any  holder  mayrequire  the  delivery  of 
several  drafts.  With  this  object,  the 
holder  may  address  the  preceding  in- 
dorser,  who  is  bound  to  lend  his  name 
and  assistance  toward  his  own  indorser, 
and  thus  in  succession  from  one  indorser 
to  another  back  to  the  drawer.  Thein- 
dorsers  shall  be  bound  to  reproduce  their 
indorsements  on  the  new  drafts.  The 
expenses  involved  in  the  delivery  of 
drafts  shall  be  at  the  chaxge  of  the  holder 
who  has  demanded  them. 

Abticlb  76. 

Payment  made  upon  one  part  of  a  set 
shall  be  conclusive  and  shall  nullify  other 
parts  which  are  not  accepted.  It  is  not 
necessary  that  it  be  stipulated  that  pay- 
ment, when  made  on  one  part,  nulufies 
the  effect  of  the  others. 

Recourse  can  be  exercised  against  the 
indorser  who  has  transmitted  different 
parts  to  the  same  person  only  by  means 
of  the  delivery  of  all  the  parts,  unless  the 
holder  gives  for  the  loss  of  recourse  of  such 
indorser  indemnity  against  preceding  in- 
dorsers  and  the  drawer. 

The  indorser,  on  the  other  hand,  who 
has  transferred  parts  to  different  persons, 
and  all  subseouent  indorsers,  snail  be 
liable  'for  all  me  parts  which  have  not 
been  restored  to  hun  at  the  time  of  pay- 
ment. 

Abticlb  76. 

When  a  part  of  a  set  has  been  sent  for 
acceptance,  the  person  who  has  sent  it 
must  indicate  on  the  other  parts  the  name 
of  the  party  with  whom  this  part  may  be 
found.  Tne  latter  is  bouna  to  deliver 
said  part  to  the  lawful  holder  of  another 
part. 

If  he  refuses  to  do  so,  the  holder  shall 
not  be  able  to  exercise  recourse  before 
having  established  by  protest  that  die 
part  sent  for  acceptance  has  not  been 
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que  racceptation  ou  le  paiement  n'a 
etre  obtenu  sur  im  autre  exemplaire. 


pu 


Abtiolb  77. 


Tout  porteur  d'une  lettre  de  change  est 
autorise  ^  en  faire  dee  copies. 

La  copie  doit  reproduire  exactement 
Toriginai  avec  lee  endoesements  et  toutes 
lea  autree  mentiona  qui  y  figurent;  elle 
doit  mentionner  oil  s  arrete  la  copie. 

Elle  pent  dtre  endoes^  de  la  mdme 
nani^re  et  avec  lee  mdmee  effete  que 
Toriginal. 

La  copie  doit  mentionner  le  d^tenteur 
du  titre  original. 

Si  ce  d^tenteur  refuse  de  le  remettre  au 
porteur  l^time  de  la  copie,  celui-ci  ne 
pent  exercer  de  recours  contre  lee  per- 
BOnnee  qui  ont  endoes^  la  copie  avant 
d 'avoir  mit  constater,  par  un  prot^t,  que 
Toriginal  ne  lui  a  pas  6t^  remis^  sans 
prejudice,  s'il  y  a  lieu,  d'une  action  en 
dommages-int^dts  contre  le  d^tenteur. 


Chafitrb  XI. — Du  fauXf  des  alUrations, 
de  la  perU  de  la  lettre  de  change. 

Abticlb  78. 

La  falsification  d'une  signature,  mdme 
de  celle  du  tireur  ou  de  raccepteur,  ne 
portent  en  rien  atteinte  ^  la  validity  dee 
obligations  d6coulant  dee  signatures  v^- 
tables  appos6es  sur  le  titre. 

Abticlb  79. 

En  cas  d'alt^tion  du  texte  d'une  lettre 
de  change,  les  signataires  post^rieurs  k 
cette  alteration  sont  tonus  conform^ment 
au  texte  alt^^.  Les  signataires  ant^eurs 
sont  tenus  d'apr^  lee  termee  du  texte 
originaire. 

Abtiolb  80.^ 

Le  propri^taire  d'une  lettre  de  change 
perdue  i>eut  s'en  faire  d^livrer  un  nouvel 
exemplaire  par  le  tireur  en  remontant  la 
suite  des  endoesements.  II  en  supporte 
lee  frais. 

Si  1' exemplaire  perdu  a  ^t^  rev^tu  de 
racceptation  du  tir^,  le  propri^taire  ne 
pent  exiger  de  celui-ci  le  paiement,  sur 
te  nouvel  exemplaire,  q\rk  charge  de 
donner  caution. 

Abtiolb  81.' 

En  cas  de  perte  d'une  lettre  de  change, 
le  porteur  l^time  n'est  tenu  de  se 
dessalsir  de  la  lettre  que  s'il  Ta  acquise  de 
mauvaise  foi  ou  si,  en  Tacqu^rant,  il  a 
commis  une  faute  lourde. 


delivered  to  him  and  that  acceptance  or 
payment  can  not  be  obtained  upon  another 
part. 

Abxiolm  77. 

Any  holder  of  a  bill  of  exchange  is 
authorized  to  maJce  copies  of  it. 

A  copY  must  reproduce  the'  original 
exactly,  including  mdorsements  ana  all 
other  declarations  which  appear  thereon, 
and  should  set  forth  how  fur  it  extends  as 
a  copy. 

It  mav  be  indorsed  in  the^ame  manner 
and  with  the  same  effects  as  Uie  original. 

The  copy  must  specify  the  actual  holder 
of  the  onginal  document. 

If  this  actual  holder  refuses  to  deliver  it 
to  the  lawful  holder  of  the  copy,  the  latter 
shall  not  be  able  to  exercise  recourse 
against  the  persons  who  have  indorsed  the 
copy  before  having  certified  by  a  protest 
that  the  original  h^  not  been  delivered  to 
him,  without  prejudice  to.  an  action  for 
damages,  if  there  is  occasion  for  it,  against 
the  party  who  has  wronfllully  retained 
the  bUl. 

Chaftbb  XI.— -0/  foraerieSy    alteratiom, 
and  lo$$  of  the  bill  of  exchange, 

Abticlb  78. 

The  forgery  of  a  signature,  even  that  of 
the  drawer  or  the  acceptor,  shall  not  im- 
pair the  validity  of  the  obligations  arising 
from  the  genuine  signatures  on  the  instru- 
ment. 

Abticlb  79. 

« 

In  case  of  the  alteration  of  the  text  of  a 
bill  of  exchange,  the  signers  subsequent  to 
this  alteration  snail  be  liable  according  to 
the  altered  text.  Prior  signers  shall  be 
liable  according  to  the  terms  of  the  original 
text. 

Abticlb  80.' 

The  owner  of  a  lost  bill  of  exchange 
shall  have  the  right  to  the  delivery  of  a 
new  draft  by  the  drawer,  by  following 
back  the  series  of  indorsements.  He 
shall  meet  the  costs. 

If  the  lost  draft  has  received  the  accept- 
ance of  the  drawee,  the  owner  can  ae- 
mand  payment  from  him  upon  the  new 
draft  only  upon  giving  indemnity. 


Abticlb  81.^ 

In  case  of  the  loss  of  a  bill  of  exchange, 
the  lawful  holder  is  not  bound  to  deliver 
it  up  unless  he  has  acquired  it  in  bad  faith 
or  if,  in  acquiring  it,  he  has  been  guilty 
of  groes  negligence. 


iVoir  Convention,  art.  18. 
>Vlde  Convention,  art.  18. 


>  Voir  la  note  pr^cMento. 
*  Vide  tbe  preceding  note. 
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CBAPiTitB  XII.—- i>«  la  pretcription 

Articlb  82.  > 

Toutes  actionB,  r^ultant  de  la  lettre  de 
change  contre  Taccepteur  et  contre  celui 
qui  a  avalifl^  la  Bignature  de  I'accepteur, 
Be  preecrivent  par  trois  ans  ^  compter  de 
la  date  de  T^h^ance. 

Lee  actions  du  porteur  contre  lea 
endoeseuiia,  contre  le  tireur  et  contre  leurs 
garants  se  preecrivent  par  six  mois  ^ 
partir  de  I'echeance  ou  de  la  date  du 
prot^t  b' il  en  a  6t^  dreBs^  un  en  tempe  utile. 

Les  actions  en  recours  des  endoBeeurs 
les  uns  contre  les  autres  et  contre  le  tireur 
se  prescri  vent  par  six  mois  ll  partir  du  jour 
oil  Tendoeseur  a  rembourse  la  lettre  de 
change  ou  du  jour  oil,  avant  tout  rem- 
boursement,  TendoBseur  a  ^t^  actionn^. 

L' interruption  de  la  prescription  n'a 
d'effet  que  contre  celui  a  regard  duquel 
Facte  interruptif  a  6t6  fait. 

Tout  sienataire  qui  a  rembours^  une 
lettre  de  cnange  ou  qui  a  6X6  actionn^  en 
^arantie,  doit  en  donner  avis  k  son  garant 
imm^iat  dans  le  d^lai,  dans  les  formes  et 
BOUB  la  sanction  d^terminds  par  Tarticle  55. 
L'endoeseur  qui  revolt  cet  avis,  doit  le 
communiquer  k  son  ganuat  immMiat  et 
ces  avis  doi vent  dtre  rep^t^  en  remontant 
jusqu'au  tireur. 


Chafttrb  XIII.— Des  confliU  de  loi$. 

Article  83. 

La  capacity  d'une  personne  pour  s' en- 
gager par  lettre  de  change  est  d^termin^e 
par  sa  loi  nationale .  Si  cette  loi  nationale 
adclare  comp^tente  la  loi  d'un  autre  Etat, 
c'est  cette  demi^re  loi  qui  sera  appliqu6e. 

La  personne  qui  serait  incapable, 
d'apr^  la  loi  indiqu^  par  Talinea  pr^^ 
dent,  est  n^anmoins  valablement  tenue, 
Bi  elle  s'est  oblig^  sur  le  territoire  d'un 
Etat  d'apr^  la  l^islation  duquel  elle 
auiait  6te  capable.* 

Article  84. 

La  forme  d'un  engagement  pris  en 
mati^e  de  lettre  de  cluinge  est  r^l^  par 
leB  lois  de  TEtat  sur  le  territoire  duquel 
cet  engagement  a  6t6  contract^. 

Article  85. 

La  forme  du  protdt  et  des  autres  actes 
n^ceesaires  k  Texercice  ou  li  la  conser- 
vation des  droits  en  mati^re  de  lettre  de 


Chaptbb  XII.— O/jMvtcKpttbn. 
Articlb  82.^ 

AU  claims  resulting  from  a  bill  of  ex- 
change against  the  acceptor  and  against 
the  party  who  has  guaranteed  the  signa- 
ture of  the  acceptor  by  aval  shall  be 
barred  after  three  years,  calculated  from 
the  date  of  maturity. 

Claims  of  the  holder  against  the  in- 
dorsers,  against  the  drawer,  and  against 
their  guarantors,  shall  be  barred  after 
six  months  from  maturity,  or  from  the  date 
of  the  protest,  if  it  has  been  drawn  within 
the  time  required  by  law. 

Claims  for  recourBe  of  the  indorsen 
against  each  other  and  against  the  drawer 
shall  be  barred  after  six  months^  begin- 
ning from  the  day  on  which  the  indorser 
took  up  the  bill  of  exchange  or  from  the 
day  wnen,  before  any  payment,  the  in- 
dorser was  sued. 

Interruption  of  prescription  shall  oper- 
ate only  agjunst  the  party  with  respect  to 
whom  the  interruption  applies. 

Any  signer  who  has  reimbursed  a  bill 
of  exchange,  or  who  has  been  sued  as 
^[uarantor,  must  give  notice  to  the  party 
immediately  liable  to  him  within  the 
time,  according  to  the  forms,  and  under 
the  |)eiialties  provided  by  article  55. 
The  indoner  wiw  noeives  this  notice 
must  communicate  it  to  his  immediate 
indorser,  and  these  notices  must  be  re- 
peated, reaching  back  to  the  drawer. 

Obaftbr  Xlll,^0/ confiicU  of  laws. 

Article  83. 

The  capacity  of  a  party  to  render  him- 
self liable  on  a  bill  of  exchange  shall  be 
determined  by  his  national  law.  If  such 
national  law  declares  the  law  of  another 
State  to  be  applicable,  the  latter  law  shall 
be  applied. 

A  person  who  might  be  incapable  of 
contracting,  under  the  preceding  para- 
graph, shall  nevertheless  be  liab^  if  he 
has  entered  into  engagements  within  the 
territory  of  a  State  according  to  the  law  of 
which  he  would  have  been  competent.^ 

Article  84. 

The  form  of  any  contract  on  a  bill  of  ex- 
change shall  be  regulated  by  the  laws  of 
the  State  within  tne  territory  of  whidi 
such  contract  was  made. 

Article  85. 

The  form  of  protest  and  of  the  other  acts 
necessary  for  the  exercise  or  for  the  pres- 
ervation of  rights  on  a  bill  of  exdiange 


1  Voir  Convention,  arts.  12  et  14. 
•  Vide  ConTention,  arts.  12  and  14. 


s  Voir  Convention,  art.  Ifi. 
« Vide  Convention,  art  15. 
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change  est  r^l^  par  lee  loiB  de  TEtat  sur 
le  temtoire  duquel  doit  6tre  drese^  le 
protdt  ou  pa0B6 1  acte  en  question. 


Ghapitbb  XIV.  Du  billet  d  ordre. 


Article  86. 

Le  billet  k  ordre  contient  la  promesse 
pure  et  simple  de  paver  une  somme  d6- 
terminde.  II  est  date  et  indiaue  le  lieu 
oil  il  est  Bouacrit.  II  ^nonce  le  nom  de 
celui  ^  Tordre  duquel  il  est  souscrit, 
r^hdance  et  le  lieu  oti  le  paiement  doit 
§tre  e£fectu^.  II  est  sign^  par  celui  qui 
r^met. 

II  n'est  pas  n^essaire  que  le  billet  k 
ordre  mentionne  la  valeur  foumie. 

Articlb  87. 

Toutes  les  r^les  relatives  &  lalettrede 
change  s'appli^uent  au  billet  k  ordre, 
sauf  les  exceptions  indiqudes  ci-apr^: 

P.  Le  souscripteur  est  oblig^  comme 
I'acsepteur  d'une  lettre  de  change.  En 
consequence,  les  billets  d.  ordre  ne  sont 
pas  Busceptibles  d 'acceptation;  ni  le 
souscripteur  ni  celui  qui  a  avalis^  sa  sig- 
nature ne  peuvent  opposer  la  d^hdance 
au  portetir  n^ligent;  les  actions  centre 
le  Bouscritpeur  et  son  avaliseur  se  pre- 
le  souscripteur  et  son  avaliseur  se  pre- 
scrivent  par  trois  ans  It  partir  de  VMi6- 
ance;  il  ne  pent  pas  6tre  d^livr^  plusieurs 
exemplaires  d'un  billet  k  ordre:  le  billet 
k  Torore  du  souscripteur  est  nul. 

2*.  Pour  les  billets  k  ordre  payables  k 
un  certain  d^lai  de  vue,  ce  a^lai  court 
de  la  date  du  visa  sign^  du  souscripteur 
sur  le  billet.  Le  refus  du  souscripteur 
de  donner  son  visa  ou  de  le  dater  est  con- 
state   par  un   protdt.    La   date   de   ce 

Srot^t  sert  de  point  de  depart  au  d^lai 
e  vue. 

AsncLE  88. 


shall  be  regulated  by  the  laws  of  the  State 
within  whose  territory  the  protest  must 
be  drawn  up  or  the  act  in  question  must 
be  done. 

Ghaftbb  XIV. — Of  the  promissory  note  to 

order. 

Article  86. 

A  promissory  note  to  order  shall  contain 
the  unconditional  promise  to  pay  a  sum 
certain.  It  shall  be  dated  and  shall  indi- 
cate the  place  where  it  is  signed.  It  shall 
set  forth  the  name  of  the  party  to  whose 
order  it  is  drawn,  the  maturity,  and  the 
place  where  payment  is  to  be  niade.  It 
shall  be  signed  by  the  maker. 

It  is  not  necessarv  that  the  promiasory 
note  shall  specify  the  value  received. 

Articlb  87. 

All  provisions  relative  to  bills  of  ex- 
change shall  apply  to  the  promissory  note 
with  the  exceptions  indicated  below: 

a.  The  maker  is  bound  in  the  same 
manner  as  the  acceptor  of  a  bill  of  ex- 
change. Gonsequently,  promissory  notee 
shall  not  be  subject  to  acceptance; 
neither  the  maker  nor  the  party  who  has 
guaranteed  his  signature  by  aval  shall  be 
able  to  set  up  against  the  negligent  holder 
that  he  has  lost  his  rights  of  recourse; 
actions  asainst  the  maker  and  Ids  guar- 
antor shall  be  barred  after  three  years, 
dating  from  maturity;  a  promissory  note 
can  not  be  made  in  a  set;  and  a  prom- 
issory note  payable  to  the  order  of  the 
maker  shall  oe  void. 

b.  For  promissory  notes  payable  at  a 
certain  time  after  sight,  the  time  shall 
nm  from  the  date  or  the  visa  signed  by 
the  maker  on  the  note.  The  refusal  of 
the  maker  to  give  his  visa  or  to  date  it 
shall  be  certified  bv  a  protest.  The  date 
of  said  protest  shall  be  counted  as  the 
beginning  of  the  time  after  sight. 

Articlb  88. 


DIBPOSrnON  ADDinONNBLLB. 

La  pr^sente  loi  ne  s'applique  pas  au 
billet  au  porteur. 


La  conference  a,  en  outre,  ^mis  les 
voeux  suivants: 


I. 


"Le  Gk>uvemement  des  Pays-Bas 
voudra  bien,  apr^  le  d^lai  n^essaire 
pour  examiner  Pavant-projet  d'une  con- 
vention et  I'avant-projet  d'une  loi  uni- 


ADDITIONAL  PROVISION. 

The  present  law  shall  not  apply  to  the 
promissory  note  payable  to  bearer. 


The  conference,  in  addition,  adopted 
the  following  recommendations: 

I. 

The  Government  of  the  Netherlands, 
after  a  sufficient  time  has  elapsed  for  the 
examination  of  the  advance  draft  of  the 
convention  and  the  advance  draft  of  the 
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fonne  ins^r^  ci-dessuB,  convoquer  ime 
nouvelle  conference  qui  auiait  pour  man- 
dat  de  fixer  le  texte  d^finitif  ae  la  con- 
Yentioii  et^de  la  loi  de  telle  sorte  que  la 
convention  pmase  6tre,  dans  la  conference 
m6me,  aoumise  ^  la  signature  des  pl^ni- 
potentiairet. 

II. 

''La  conference  ult6rieure  devrait  6tre 
chazsee^  en  mdme  tempe,  de  d^lib^rer 
BUT  l^mification  du  droit  relatif  au  ch^ue. 
II  serait  desirable  que  le  Gouvemement 
dee  Pays-Baa  vouldt  bien,  pour  faciiiter 
ces  dehb^rationa,  employer  le  proc^de  ai 
heureunement  auivi  pour  la  preparation 
de  la  conference  actuelle." 


4.  8i(jnatwra. 

Fait  )i  La  Haye,  le  25  juillet  mil  neuf 
cent  dix,  en  un  aeul  exemplaire.  qui 
reatera  depoee  dana  lea  archives  du  Gouv- 
emement dea  Paya-Baa,  et  dont  une  copie 
certifiee  conforme  aera  remiae,  par  la  voie 
diplomatique,  ^  chacun  dea  Gouveme- 
ments  repreaentea  ^  la  conference. 

Allemagne: 

Kbieob. 

Simons. 

Abthur  Fischsl. 

Von  Rosenbebo. 
Etats-Unia  d'  Amerique: 

Chablbs  a.  Con  ant. 

Sous  lea  reaervea  faitea  par  ma 

declaration  lue  en  aeance  pieni^ 

le  jeudi  21  juillet  dernier. 
Aigentme: 

M.  VAN  Geldbben. 
Autriche: 

Dr.  Feux  Mayeb. 

Dr.  Paul  Hammebschlao. 
Hongrie: 

Abmand  Fodob. 

Dr.  Bebnabd  Sichbbmank. 
Belgique: 

A.  Bbebnaebt. 
BreaU: 

RODBIOO       OCTAVIO       DE       LaNO- 
GAABD  MeNBZBB. 

Bul«uie: 

Dr.  Peteb  Dantschow. 
ChiU- 

Gablos  Concha. 

Eleodobo  YlfiEZ. 
Chine: 

Chung  Hui  Wang. 
CoataRica: 

Manuel  M.  de  Pbbalta. 
Danemark: 

Chbistian  Cloos. 
Eapagne: 

josi  DE  LA  Rica  y  Calvo. 

Ramon  BAnchez  pe  OcaIIa. 


uniform  law  above  set  forth,  shall  call  a 
new  conference,  which  shall  have  author- 
ity to  determine  the  final  text  of  the  con- 
vention and  of  the  law,  in  such  manner 
that  the  convention  may  be  aubmitted, 
at  the  conference  itaelf ,  for  aignature  by 
plenipotentiariea. 

II. 

The  next  conference  ahall  be  entruated, 
at  the  aame  time,  with  the  object  of  de- 
liberating upon  the  unification  of  the 
law  regardinj;  checka.  It  ia  deaired,  in 
order  to  facilitate  theee  deliberations, 
that  the  Government  of  the  Netherlands 
ahall  resort  to  the  methods  so  happily 
adopted  in  the  preparations  for  the  pres- 
ent conference. 

4.  SigruUwm, 

Done  at  The  Hague,  on  the  25th  of 
July,  1910,  in  a  single  copy,  which  shall 
remain  on  file  in  the  archivee  of  the 
Government  of  The  Netherlands,  and  of 
which  a  certified  copy  shall  be  trans- 
mitted, through  diplomatic  channels,  to 
each  of  the  Governments  repreaentea  at 
the  conference. 
Germany: 
Kbiegb. 
Simons. 

Abthub  Fischel. 
Yon  Rosenbebg. 
United  Statea  of  America: 
Chableb  a.  Conant. 

Under  the  reservations  made  by 
my  declaration  read  in  the  plenary 
session  of  Thursday,  July  21  last. 
Argentine: 

M.  VAN  Geldeben. 
Austria: 

Dr.  Felix  Matbb. 
Dr.  Paul  Hammebschlao. 
Hungary: 

Abmand  Fodob. 
Dr.  Bebnabd  Sichebmann. 
Belgium: 

A.  Bbebnaebt. 
Brazil: 

RODBIOO  OCTAVIO  DE  LaNGGAABD 

Menezes. 
Bul^ria: 

Dr.  Peteb  Dantschow. 
Chile: 

Cablos  Concha. 

Eleodobo  Ylf^EZ. 
China: 

Chung  Hui  Wang. 
Costa  Rica: 

Manuel  M.  de  Pebalta. 
Denmark: 

Chbistian  Cloos. 
Spain: 

Josi  DE  LA  Rica  t  Calvo. 

Ramon  SAnchez  de  OcaHa. 
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France: 

L.  RsNAUi;!. 

P.  E.  PiGABD. 

Grande-Bretagne : 

Geobob  W.  Buchanan  (pour  la 

D^l^tion  Britannique). 

Sous  rtorve  dee  voeux,  que  la 
D^l^tion  Britannique  n'accepte 


Haiti: 

Gbobobs  Btlyain. 
ItaUe: 

G.  DB  La  Toub  Oalvbllo. 

Prof.  Cbsabe  Vivantb. 
Japon: 

K.  Making. 

K.  NONAKA. 

Luxembourg: 

Dr.  Wt^BTH-WBILBB. 

Mexjque: 

Enbiqub  Olabtb. 
Mont^n^gro: 

SCKNBIDBB. 

G.  Gbanbbuv. 

Nicaragua: 

J.  Brbnnino. 
Norv^: 

Bbiohmann. 
Paraguay: 

£usbbio  Atala. 
Pays-Baa: 

T.  M.  G.  Abbbb. 

E.  N.  Rahusbn. 

JlTTA. 

Portugal: 

G.  Ranobl  db  Sampaio. 
Russie: 

SCHNBIDBB. 

G.  Gbanfblt. 
Serbie: 

SpASSOIA  RADOirCHITOH. 

Siam: 

0.  GORBAGIONI  o'OrBLU. 

8u^e: 

Albbrt  Ehbbnsvabd. 
Suisse: 

Carun. 
♦Turquie; 


France: 

L.  Rbnaui;t. 

P.  E.  Pigabd. 
Great  Britain: 

Gbobob  W.  Buchanan  (for  the 
British  delegation). 
Under  reservations  in  regard  to 

recommendations,  which  the  Britisli 

delegation  do  not  accept. 
Haiti: 

GEORaBS  Stltain. 
Italy: 

G.  DB  La  Tour  Galvbixo. 

Prof.  Gbsabb  Viyantb. 
Japan: 

E.  Making. 

E.  NONAKA. 

Luxemburg: 

Dr.  Wurth-Weilbb. 
Mexico: 

Enrique  OLAivn. 
Montenegro: 

Schnbidbb. 

G.  Gbanpeut. 
Nicaragua: 

J.  BBBNNINO. 

Norway: 

Bbighmann. 
Paraguay: 

Eusbbio  Ayala. 
The  Netherlands: 

T.  M.  C.  AssBB. 

E.  N.  Rahusbn. 

JrrTA. 
Portugal: 

0.  Ranobl  db  Sampaio. 
Russia: 

Schnbidbb. 

G.  Granfelt. 
Servia: 

SpABSOIA  RADOlTGHTrCH. 

Siam: 

G.  Gorraoioni  d'Orelu. 
Sweden: 

Albbbt  Ehrensvabo. 
Switzerland: 

Carlin! 
♦Turkey: 


^  Btgnatore  not  noolvad  ap  to  datt  of  printliig. 


II.  QUESTIONNAIRE  OF  THE  GOVERNMENT  OF  THE  NETHERLANDS. 


QUBSnONNAIRB. 

1.  La  Conference  doit-elle  B'occuper 
exclusiveinent  de  la  lettre  de  diange  et 
du  billet  k  ordre,  en  r^eervant  k  I'examen 
d'une  conf^sro&ce  ultMeure  le  droit  con- 
cemant  le  ch^ue? 

2.  La  loi  uniiorme  doit-elle  r^ler  d'une 
mani^re  comol^te  tout  le  droit  oe  la  lettre 
de  change  (a  I'exception  de  quelquee 
mati^res  qui,  comme  ul  forme  dee  protSts, 
Bont  par  leur  nature  mdme  plutdt  de  la 
compietence  de  la  loi  nationale)  ou  doit- 
elle  Be  bonier  k  poeer'les  principeB.  en 
laiBsant  k  la  loi  nationale  le  Boin  de  regler 
leB  d6tail87 

3.  La  loi  uniforme  doit-elle  contenir 
auBBi  dee  r^lee  compl^mentaireB  pour  la 
solution  dee  conflits  de  droit  par  n^port 
k  la  lettre  de  change? 

▲.  DB  !▲  LKTTRB  DB  GHANOB. 

I . — Creation — Farvut. 

4.  La  loi  ^  doit-elle  exiger: 

(a)  La    d^omination    de     lettre    de 
change? 
(()  If'indication  de  la  valeur  foumie? 

(c)  Qu'il  y  ait  remiBe  de  place  en  place? 

5.  Doit-on  permettre — 

(a)  La  cr^tion  d*une  lettre  de  change 
auporteur? 

(I)  La  cr6ati6n  d'une  lettre  de  change 
&  1  ordre  de  tireur? 

(c)  La  cr^tion  d'une  lettre  de  change 
pour  le  compte  d'autrui? 

(d)  L'indication  d'un  besoin? 

Et,  dans  le  cas  dlune  r^pouBe 
affirmative  k  la  question  d, 
(i)  Gette  indication  doit-elle  avoir  les 
m^mes  effets  qu'elle  ^mane  du  tireur  ou 
d'unendoflBeur? 

La  clauBe  retour  sans  frais? 
La  clause  sans  garantie? 
La  clauBO  qui  exclut  la  faculty  d'en- 
doBBement?    (RektawechBel.) 


6.  QueUeB  doivent  6tre  Iob  diBpoeitionB 
de  la  loi  par  rapport — 

(a)  A  Pobligation  du  tireur  de  foumir 
plus  d'un  exemplaire  de  la  lettre  de 

change? 


QuEsnoNB  POR  Consideration. 

1.  Should  the  conference  concern  itself 
exclusively  with  the  bill  of  exchange  and 
the  promissory  note,  reserving  for  the  con- 
sideration of  a  later  conference  the  law 
concerning  the  check? 

2.  Should  the  uniform  law  rebate  in  a 
complete  manner  the  entire  jurisprudence 
of  the  bill  of  exchange  ^with  the  exception 
of  Bome  mattoFB,  like  tne  form  of  protests, 
which  are  by  their  nature  witiiin  the 
Bcope  of  national  law^  or  ought  it  to  re- 
Btnct  itself  to  laying  aown  the  principles, 
leaving  to  each  nation  the  function  oi 
regulating  the  details? 

3.  Should  the  uniform  law  contain  also 
supplementary  rules  for  tiie  solution  of 
conflicts  of  law  with  reference  to  the  bill 
ol  exchange? 

▲.  THE  BILL  OF  BXCHANQB. 

I. — l9sue  and  forms. 

4.   Should  the  law  '  require — 
(a)  Designation  as  a  bill  of  exchange? 

(6)  The  indication  of  the  amount 
drawn? 

(e)  That  remittance  has  been  made 
from  one  place  to  another? 

6.  Should  the  law  permit — 

(a)  The  issue  of  a  bill  of  exchange  to 
bearer? 

^6)  The  issue  of  a  bill  of  exchange  to  the 
oraer  of  the  drawer? 

(e)  The  issue  of  a  bill  of  exchange  for 
account  of  a  third  party? 

(d)  To  indicate  a  case  of  need  (besoin)? 

And  in  case  of  an  affirmative 
response  to  the  last  question, 

(e)  Should  this  indication  have  the 
same  effects  when  it  emanates  from  the 
drawer  or  from  an  indorser? 

The  clause,  return  without  costs? 
The  clause,  without  recourse? 
The  clause  which  excludes  the  op- 
tion of  indorsement  (Rektawechsel)? 

DBAR8  DRAWH  Of  SBTS— COPDM. 

6.  What  should  be  the  provisions  of  the 
law  concerning; — 

(a)  The  obhgation  of  the  drawer  to  fur- 
nish more  than  one  draft  of  the  bill  of  ex- 
change? 


1  DtDS  M  questionxialre  le  mot  loi  est  employ^ 
PW  indlqiwr  la  loi  mlfoniis. 


*  In  theae  qaestions  the  word  law  is  and  to  Indi- 
oate  the  anlfonn  law. 
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(()  A  la  forme  et  la  redaction  dee 
exemplaires? 

(c)  Aux  droits  du  porteur  d'un  exem- 
plaire? 

(d)  Aux  copies? 

7.  La  loi  doit-elle  r^ler  la  traite  docu- 
mentaire?    (Connaissement,  police,  etc.) 

II. — EndosHment. 

8.  Que  doitron  prescrire  par  rapport  2^— 
(a)  La    forme    de    rendoesement    en 

g^eral? 

La    loi    doit-elle    reconnattre 
plusieurs  formes  d'endoesement 
avec  des  effets  diff^nts  quant  k 
J  A  transmission? 
lia  garantie? 
^6)  L'endossement  en  blanc? 
(c)  L'endoBsement  2k  titre  de  procura- 
tion? 

(cf)  L'endoBsement  post^eur  k  VMi6- 
ance? 

III. — Provision. 

9.  La  loi  doit-elle  contenir  des  dispo- 
sitions relatives  k  Tobligation  du  tireur  de 
faire  provision  et  aux  cons^uences  re- 
sultant de  Taccomplissement  et  du  d^faut 
d'accomplissement  de  cette  obligation? 

IV. — Acceptation. 

10.  Le  porteur  doit-il,  en  principe,  6tre 
libre  de  requ^rir  ou  d  ne  pas  requ^rir 
Tacceptation? 

Doit-on  pouvoir  stipuler  dans  la  lettre 
de  change — 

Soit  que  la  presentation  k  I'accepta- 
tion  est  prohib^e? 

Soit  que  la  presentation  k  Taccepta- 
tion  est  obligatoire? 
Doit-on  pouvoir  stipuler  dans  la  lettre 
de  change — 

Soit  que  la  pr^sentatton  i  Taccepta- 

tion  est  prohibee. 
Soit  que  la  presentatton  4  Taccepta- 
tion  est  obligatoire? 
Obligation  du  porteur  de  presenter  la 
lettre  de  chanee  au  tire — 

(a)  Quand  elleest  payable  dans  un  autre 
autre  endroit  aue  le  domicile  du  tire 
(indication  de  aomicile). 

(6)  Quand  elle  est  tiree  i,  vue  ou  i  un 
certain  deiai  de  vue? 

11.  Quelles  doivent  dtre  les  dispositions 
de  la  loi  4  regard  de — 

(a)  La  forme  de  Pacceptation  (accep- 
tation par  acte  separe)? 

^6)  Son  caract^re  et  ses  effets? 

(c)  Le  tire  doit-il  avoir  le  droit  de  biffer 
son  acceptation  tant  au'il  n'est  pas  des- 
saisi  de  la  lettre  de  cnange  ou  n'a  pas 
donne  connaissance  de  son  acceptation  au 
porteur? 

12.  Refus  d'acceptation  et  see  conse- 
quences. 


(()  The   form   and   language   of  the 
drafts? 
(e)  The  rights  of  the  holder  of  one  draft? 
(a)  In  r^Lrd  to  copies? 

7.  Should  the  law  regulate  the  docu- 
mentary draft?  (Bill  of  lading,  policy 
of  insurance,  etc.) 

II. — Indorsementt. 

8.  What  should  be  preecribed  with  ref- 
erence to — 

(a)  The  form  of  indorsement  in  general? 
Should  the  law  recognize  sev- 
eral forms  of  indorsement  with 
different  effects  as  to — 
Transmission? 
Guarantee? 
(h)  Indorsement  in  bank? 
(c)  Indorsement  by  power  of  attorney? 


(d)  IndorBement  subsequent  to  ma- 
turity. 

III. — Cover. 

9.  Should  the  law  contain  provisions 
relative  to  the  obligation  of  the  drawer  to 
provide  cover  and  relative  to  the  conee- 
seauences  resulting  from  fulfillment  or 
detault  in  this  obligation? 

IV. — Acceptances, 

10.  Should  the  holder,  as  a  matter  of 
principle,  be  free  to  demand  or  not  to  de- 
mand mdorsements? 

Should  the  power  be  given  to  stipulate 
in  the  bill  of  exchange — 

That  presentment  for  acceptance  is 
prohibited? 

Or  that  presentment  for  acceptance 
is  obligatory? 


Obliffati<^  of  the  bearer  to  present  the 
the  bill  of  exchange  to  the  drawee — 

(a)  When  it  is  payable  in  another  place 
than  the  domicile  of  the  drawee  (indica- 
tion of  the  domicile).  - 

(&)  When  it  is  drawn  at  sight  or  at  so 
many  days  si^ht. 

11.  What  should  the  provisions  of  the 
law  be  with  regard  to — 

(a)  The  form  of  acceptance  (acceptance 
by  separate  document)? 

(b)  Its  character  and  its  effects? 

(c)  Should  the  drawee  have  the  right  to 
cancel  his  acceptance  so  long  as  he  has  not 
delivered  the  oill  of  exchange  or  has  not 

given  notice  of  his  acceptance  to  tiie 
older? 

12.  Refusal  to  accept  and  its  conse- 
quences. 
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(a)  Dans  quels  caa  y  a^t-il  refus  d 'accep- 
tation? 

(6)  Contre  qui  le  porteur  peut-il  ezer- 
cer  le  recours? 
(e)  Ceux  contre  qui  le  recoure  est  exerc6 
doivent-ils  avoir  le  choix  entre 
la  caution  et  le  remboursement? 
ou  bien: 
Le  porteur  doit-il  avoir  le  droit  de 
demander  le  remboursement? 

13.  La  loi  doit-elle  accorder  des  droits 
sp^iaux  au  porteur  d'une  lettre  de  change 
en  caa  de  faillite  de  Taccepteur?  (ou  du 
tir^?) 

14.  Acceptation  par  intervention. 
Quand  peut-elle  etre  faite? 

Par  qui? 

Dans  quelle  forme? 

Avec  quels  effets? 

Y.-'Aval. 

15.  (a)  La  loi  doit-elle  reconnaitrei'avalT 

(6)  En  ce  cas,  que  doit-elle  prescrire 
quanta — 
La  forme. 
L'effet  de  Taval? 

Yl.—Echiance. 

16.  (a)  Quellee  doivent-^tre  les  dis- 
portions  de  la  loi  par  rapport  ^  Texigi- 
tilit^  des  lettres  de  change  payables — 

1*.  A  jour  fixe  (en  foire)? 

2*.  A  un  certain  d61ai  de  date  (usances)  ? 

30.  A  vue? 

4^  A  un  certain  dflai  de  vue? 

VI L — Paiement. 

17.  (a)  Quand  le  paiement  doit-il  6tre 
demand6  et  e£fectu6? 

(6)  Le  porteiu*  peut-il  dtre  contraint  k 
recevoir  le  paiement  avant  T^h^nce? 

(c)  Quelles  r^les  doivent-6tre  poshes 

par  la  loi  k  T^ard  de  la  validity 
du  paiement — 

tvant  r^h^ance? 
r^ch^ance? 

(d)  Doit-on  admettre  qu'ii  moins  d'une 
Btipulation  contraire  dans  la  lettre  de 
change,  le  paiement  doit  se  faire  en  mon- 
naie  ou  en  billets  ayant  cburs  l^gal  au 
lieu  du  paiement? 

La  loi  doit-elle  statuer  k  quel  cours  (k 
d^faut  d'une  stipulation  sp^ciale  dans  la 
lettre  de  change)  la  valeur  de  la  lettre  de 
change  sera  calcul^e,  si  elle  contient 
rindication  du  montant  dans  une  autre 
monnaie  que  ceUe  du  lieu  du  paiement? 

(e)  La  loi  doit-elle  s'occuper  du  paie- 
ment partiel  de  la  lettre  de  chanee,  soit 
en  le  permettant,  soit  en  le  d^fenoant? 
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(a)  What  constitutes  refusal  to  accept? 

(6)  Against  whom  should  the  holder 
have  recouise? 
(c)  Should  those  against  whom  recourse 
is  exercised  nave  the  choice  be- 
tween .giving  bond  and   direct 
payment?  or  rather: 
Should  the  bearer  have  the  right  to 
demand  direct  payment? 

13.  Should  the  law  accord  special  rights 
to  the  holder  of  a  bill  of  exchange  in  case 
of  the  failure  of  the  acceptor?  (or  of  the 
drawee?) 

14.  Acceptance  by  intervention, 
fa)  When  should  it  be  permitted? 
[6)  By  whom? 
Ic)  In  what  form? 

With  what  effects? 


\% 


V. — Guaranty  by  third  party, 

15.  (a)  Should  the  law  recognise  guar- 
antv? 

(o)  In  such  a  case  what  should  be  pre- 
scribed in  regard  to — 
The  form  of  the  guaranty? 
The  effect  of  the  guaranty? 

VI.— Ifaturity. 

16.  What  should  be  the  provisions  of  the 
law  with  reference  to  the  requirements  of 
bills  of  exchange  payabh 


(a)  At  a  fixed  day  (at  a  fair)? 
(6)  After  a  certain  time  from  a  given 
date  (usances)? 
(c)  At  sight? 
(a)  At  a  certain  time  after  sight? 

VII.— Payment. 

17.  (a)  When  should  payment  be  de- 
manded?   When  effected? 

(6)  Should  the  holder  be  compelled  to 
receivepayment  before  maturity? 

(c)  Wnat  rules  should  be  established  by 

the  law  with  regard  to  validity 

of  payment — 
Before  maturity? 
At  maturity? 

(d)  Should  it  be  admitted  that,  except 
for  a  contrary  stipulation  in  the  bill  of 
change,  payment  may  be  made  in  money 
or  in  t)ank  notes  having  legal  circulation 
at  the  place  of  payment? 

Should  the  law  stipulate  at  what  rate 
(in  default  of  a  special  stipulation  in  the 
bill  of  exchange;  tiie  value  of  the  bill 
should  be  calculated  if  it  contains  the 
indication  of  an  amount  in  a  different 
money  from  that  of  the  place  of  payment  ? 

(e)  Should  the  law  concern  itself  with 
partial  payment  of  a  bill  of  exchange, 
either  by  permitting  or  forbidding  it? 
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VIII. — Paiement  par  intervention. 

18.  (a)  Par  qui  et  pour  qui  le  paiement 
par  intervention  peut-il  6tre  fait? 

(&)  Forme  du  paiement  par  interven- 
tion. 

(e)  Effete  du  paiement  par  interven- 
tion. 

IX. — Recovre  du  porteiar. 

19.  (a)  Quelles  formality  doivent-dtre 
rempliee  par  le  porteur  comme  condition 
du  oroit  ae  recours? 

(()  Le  d^faut  de  paiement  doit-il  6tre 
noting  aux  oblieds  (endoaseurs,  tireurs)  et 
dans  quel  d^lai? 

20.  Quel  est  Tobjet  du  recours? 

21.  Le  porteur,  aui  veut  exercer  le  re- 
cours, est-il  oblig^  a 'observer  I'ordre  dans 
lequel  les  divers  obliges  solidaires  ont 
sign^  la  lettre  de  change,  en  commen- 
9ant  par  le  dernier  endoeseur,  etc.? 

22.  Quelles  sont  lee  r^les  k  poser  par 
rapport  aux  d^h^ances — 

(a)  Vis-i-vis  du  tireur? 

(6)  Vis-&-vis  des  endosseun? 

X. — Perte  cPune  lettre  de  change, 

23.  Suffit-il  que  la  loi  contienne  des 
dispositions  k  Peffet  d'accorder  k  celui 
qui  a  perdu  une  lettre  de  change  (ac- 
cepts non-acceptde)— le  droit — 

Soit  de  r^lamer  le  paiement,  en  don- 

nant  caution? 
Soit  de  r^lamer  un  autre  exem- 

plaire? 
Ou  bien — 

24.  Doit-on  introduire  la  procedure 
d'amortissement  (Amortisations-Verfah- 
ren)? 

25.  Quelle  doit  6tre,  dans  chacun  de  ces 
cas,  la  situation  du  porteiu*  de  la  lettre  de 
change,  qui  lustifie  de  sa  propri^t^  par 
une  s^e  d'endossementB  descendant 
jusqu'2i  lui? 

XI . — Vices  de  forme — Supposition, 

26.  Quelles  dispositions  la  loi  doit-elle 
Gontenir  par  rapport  aux  omissions  et 
autres  vices  de  forme? 

27.  Y  a-t-il  lieu  de  r^gler  I'effet  de  sup- 
positions, m^me  si  la  condition  de  la 
"  remise  de  place  en  place  "  est  supprim^? 


VIII. — Payment  by  intervention, 

18.  (a)  By  whom  and  from  whom 
should  payment  by  intervention  be  per- 
mitted? 

(6)  Form  of  payment  by  intervention. 

(c)  Effect  of  payment  by  intervention. 

IX. — Recourse  of  holder, 

19.  (a)  What  formalities  should  be  ful- 
filled bv  the  holder  as  the  condition  of  the 
right  of  recourse? 

(6)  Should  notice  of  default  in  pay- 
ment be  given  to  the  obligees  (indorsere 
and  drawers),  and  within  what  period  of 
delay? 

20.  What  is  the  object  of  recourse? 

21.  Is  the  holder  who  wishes  to  exercise 
recourse  compelled  to  observe  the  order 
in  which  the  different  individual  obli- 
gees jointly  liable  have  sipped  the  bill  of 
exchange,  commencing  with  the  last  in- 
dorser,  etc.? 

22.  What  are  the  rules  to  be  established 
with  reference  to  defaults — 

(a)  In  regard  to  the  drawer? 

(b)  In  regard  to  indorsers? 

X. — Loss  of  a  bill  of  exchange. 

23.  Is  it  sufficient  for  the  law  to  con- 
tain provisions  for  the  purpose  of  granting 
to  the  loser  of  a  bill  of  exchange  (ac- 
cepted or  nonaccepted)  the  right — 

To  demand  payment  by  giving  a 

bond? 
Or  to  demand  a  duplicate? 

Or  rather — 

24.  Should  the  process  of  Amortisa- 
tions-Verfahren  be  established? 

25.  In  either  of  these  cases  what  should 
be  the  position  of  the  holder  of  the  bill  of 
exchan£^  who  proves  his  ownership  by  a 
series  of  indorsements  descending  to  him- 
self? 

XI. — Defects  of  form — Substitutions. 

26.  What  provisions  should  the  law 
contain  with  teference  to  omissions  and 
other  defects  of  form? 

27.  Is  it  necessary  to  regulate  the  effect 
of  substitutions,  even  if  tne  condition  of 
remittance  from  one  place  to  another  ia 
suppressed? 
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XII.— jPouflc. 

28.  QuelB  doivent  dtre  les  effete  du  {»ux 

quand  il  s'agit — 

(a)  de  la  signature  dutireur,d'un 

endosseur  ou  de  Taccep- 

teur? 
(5)  de  ralt^ration  mat^rielle  du 

contenu   de    la  lettre   de 

change? 

Xlll.—ProtiU. 

29.  La  loi  doit-elle  r^ler  la  forme  dee 

protSts  y  compris — 

(a)  le  jour  (force  majeure),  le 
lieu  ou  lis  doivent  dtre 
dreee^;  et,  en  ce  cas, 

(5)  Doit-elle  admettre  ou  non  les 

SrotSts  par  rinterm^aire 
e  la  poste? 

XIV . — Prescription, 

30.  Quel  doit  6tre  le  d61ai  de  prescrip- 

tion dee  actions — 
(a\  Centre  I'accepteur? 
(5)  Centre  le  tireur  et  les  en- 
doflseurs? 

31.  Quel  doit  dtrele  point  de  depart  de 
ces  d^lais? 

32.  Doit-on  accorder  k  celui,  k  qui  la 

Sresciiption  est  oppos^,  la  faculty  de 
6f6rer  aux  pr^tenaus  d^biteurs  le  ser- 
ment  qu'ils  ne  doivent  plus  la  somme  r6- 
clam^? 

B.   DU  BILLET  1  ORDRB. 

33.  En  quel  la  forme  k  prescrire  pour 
lee  billets  a  ordre  doit-elle  etre  diff^rente 
de  celle  qui  est  prescrite  pour  les  lettres 
de  change? 

34.  Quelles  sent  les  dispositions  rela- 
tives aux  lettres  de  change  qui'  doivent 
dtre  Element  applicables  aux  billets  k 
ordre? 

35.  Quelles  sent  les  dispositions  sp^- 
ciales  qui  la  loi  doit  contenur  par  rapport 
aux  billets  k  ordre? 

G.  DROIT  INTERNATIONAL  PRIvi. 

36.  Quelles  sent  les  r^les  de  droit 
international  priv6  applicables — 

(a)  A  la  capacity  dee  signataires  d'une 
lettre  de  change  ou  d'un  billet  k  ordre? ' 

(6)  A  la  forme  des  obligations  con- 
tract^ par  la  si^atiu^  d'une  lettre  de 
change  ou  d'un  billet  k  ordre? 

(c)  Aux  formality  k  remplir  par  rapport 
k  une  lettre  de  change  ou  un  billet  k  ordre 
pour  conserver  les  droits  qui  en  r^ultent? 

((Q  A  la  sanction  dee  prescriptions  fis- 
cales? 

}iA  Hays,  Novembre  1908. 


XII. — Forgery, 

28.  What  should  be  the  effect?  of  for- 

gery when  it  concerns — 
(a)  the  signature  of  the  drawer, 
an  mdoreer,  or  the  accep- 
tor? 
(Jb)  The  material  alteration  of  the 
contents  of  the  bill  of  ex- 
change? 

JilU.— Protests. 

29.  Should  the  law  regulate  the  form  of 

frotests,  including — 
The  dav  (force  maieure)  and 
the  place  where  thev  should 
be  drawn;  and,  in  that  case, 
(6)  Should  protests  through  the 
post  office  be  admieeible  or 
not? 

XIV. — Limitalion, 

SO.  What  should  be  the  time  limitation 
to  suits — 
(d\  Against  the  acceptor? 
(&)  A^inst  the  drawer  and  the 
indorser? 

31.  From  what  time  should  the  limita- 
tion be  calculated? 

32.  Should  the  party  who  hae  loet  hie 
recourse  owing  to  tne  tmie  limit  hare  the 
right  to  summon  the  alleged  debtors  to 
court  and  cause  them  to  swear  off  their 
claim? 

B.  PROMISSORY  NOTES. 

33.  In  what  respect  should  the  form  to 
be  prescribed  for  promissory  notes  differ 
from  that  prescribed  for  bills  of  exchange? 

34.  What  are  the  provisions  regarding 
bills  of  exchange  which  should  be  made 
equally  applicable  to  promissory  notes? 

35.  What  special  provisions  should  the 
law  contain  concermng  promissory  notes? 


0.  PRIYATB  INTERNATIONAL  LAW. 

36.  What  are  the  rules  of  private  inter- 
national law  which  are  applicable — 

(a)  To  the  legal  rights  of  the  signers  of 
a  bill  of  exchange  or  a  promissory  note? 

(6)  To  the  form  of  the  obligation  con- 
tracted hy  the  signing  of  a  bill  of  exchange 
or  a  promissory  note? 

(c)  To  the  formalities  to  be  fulfilled 
with  reference  to  a  bill  of  exchange  or  a 
promissory  note  to  protect  the  rights  which 
result  from  it? 

(d)  To  compliance  with  revenue  regu- 
lations? 

The  Hague,  November^  1909^ 
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IIL  PROCEEDINGS  OF  THE  CONFERENCE  IN  PLENARY  SESSION. 

F1B8T  Session,  June  23,  1910. 

President,  his  excellency  Jonkheer  de  Marees  van  Swinderen,  min- 
ister of  foreign  affairs. 

The  session  was  opened  at  a  quarter  past  4  o'clock  in  the  hall  of 
the  first  chamber  of  the  States*General.    Those  present  were : 

Germany,  Messrs.  Simons  and  Fischel,  and  Mr.  von  Flotow, 
secretary. 

United  States,  Mr.  Conant. 

Argentine  Republic,  Mr.  Van  Oelderen. 

Austria,  Messrs.  Mayer  and  Hammerschlag. 

Hungry,  Messrs.  Fodor  and  Sichermann. 

Belgium,  Messrs.  Beernaert,  de  la  Vall6e  Poussin,  and  Van  der 
Sest. 

Brazil,  Mr.  de  Menezess  and  Mr.  Duque-Estrada,  secretary. 

Bulgaria,  Mr.  Dantschow. 

Chile,  Messrs.  Concha  and  Y&nez,  and  Mr.  Amun&tegui,  secretary. 

China,  Messrs.  Kiang  Quang  and  Chung-Hui  Wang. 

Costa  Eica,  Mr.  de  Peralta. 

Denmark,  Messrs.  Grundtvig  and  Cloos. 

Spain,  Messrs.  de  la  Rica  y  Calvo  and  de  Ocana. 

France,  Mr.  Lyon-Caen,  and  Messrs.  Delvincourt  and  Alphand, 
secretaries. 

Great  Britain,  Sir  George  Buchanan,  Sir  Mackenzie  Chalmers,  and 
Mr.  Huth  Jackson. 

Haiti,  Mr.  Sjlvain. 

Italy,  Mr.  Vivante. 

Japan,  Messrs.  Makino  and  Nonaka. 

Luxemburg,  Mr.  Wurth-Weiler. 

Mexico,  Mr.  Olarte. 

Montenegro,  the  dele^tes  of  Russia. 

Norway,  Messrs.  Beichmann  and  Andersen  Aars. 

Paraguay,  Mr.  Ayala. 

Holland,  Messrs.  Asser  and  Josephus  Jitta,  and  Jonkheer  Rendorp, 
secretary. 

Portugal,  Mr.  Rangel  de  Sampaio. 

Russia,  Messrs.  Schneider,  Nobel,  and  Granfelt. 

Servia,  Mr.  Radoitchitch. 

Siam,  Mr.  Corragioni  d'  Orelli. 

Sweden,  Count  Ehrensvard  and  Mr.  Carlander. 

Switzerland,  Messrs.  Carlin,  Kundert,  and  Wieland. 

Turkey,  Osman  Bey. 

There  were  also  present:  Their  excellencies  Messrs.  Heemskerk, 
president  of  the  council  and  minister  of  the  interior ;  E.  R.  H.  Regout, 
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minister  of  justice;  Talma,  minister  of  commerce;  L.  H.  W.  Begout, 
minister  of  public  works ;  the  members  of  the  diplomatic  corps  pres- 
ent at  The  Hague ;  Messrs.  Hannema,  secretary  general  of  the  minis- 
try of  foreign  affairs ;  de  Vries,  secretary  general  of  the  ministry  of 
justice  and  others. 

His  excellency  the  minister  of  foreign  affairs  made  the  following 
address: 

Gentlemen  :  The  hesitation  which  I  feel  at  the  present  moment  In  assuming 
the  honor  of  addressing  these  first  words  of  welcome  to  an  assembly  so  learned 
and  so  distinguished  will  find  a  strong  claim  to  your  indulgence  In  the  fact 
that  this  assembly  is  preparing  for  the  discussion  of  a  question  which  I  feel 
to  be  so  little  within  my  own  sphere.  May  this  lack  of  confidence  in  myself 
on  the  subject  which  is  to  be  submitted  to  you  be  compensated  by  the  profound 
conviction  with  which  I  feel  imbued  that  this  same  subject  constitutes  one  of 
the  questions  of  the  greatest  importance,  the  solution  of  which  wiU  contribute 
to  the  consolidation  of  international  commercial  relations,  and  which  therefore 
appeals  as  such  to  whoever  associates  the  ideal  of  the  future  with  a  unifica- 
tion, more  and  more  extended,  of  the  fundamental  rules  by  which  these  rela- 
tions are  governed. 

The  bill  of  exchange,  which  fulfills  on  the  international  market  the  indis- 
pensable function  which  the  mere  coin  plays  in  our  minor  operations  of  dally 
purchase  and  sale,  has  so  loudly  and  for  so  long  a  time  called  for  careful  exam- 
ination by  all  those  interested  that  the  Government  of  the  Netherlands  can 
only  congratulate  Itself  that,  thanks  to  the  Initiative  of  the  German  and  Italian 
Governments,  it  has  become  the  channel  of  communication  of  these  reformatory 
steps  before  the  tribunal  of  the  nations. 

And  beside  this  Italian-German  Initiative,  which  I  can  not  mention  without 
adding  the  legitimate  tribute  of  our  gratitude,  it  would  be  Inappropriate  to 
pass  over  in  silence  the  active  part  which  has  been  taken  by  Belgium  for  at 
least  a  quarter  of  a  century  In  the  study  of  this  important  branch  of  inter- 
national commercial  law,  of  which  the  records  of  the  commercial  congress  of 
Antwerp  in  1885  and  that  of  Brussels  in  1888  have  left  us  the  conclusive  proofs. 
Strong  In  the  support  and  sympathy  of  these  powers,  the  Government  of  the 
Netherlands  has  felt  that  it  could  adjust  the  work  to  be  undertaken  to  the 
extent  of  the  interests  Involved  only  by  making  appeal  to  the  efiiclent  help  of 
the  entire  world,  which  has  once  before,  at  the  time  of  the  second  peace  con- 
ference, gathered  in  the  residence  of  our  gracious  sovereign  and  thus  made  of 
it  that  sympathetic  symbol,  so  dear  to  national  pride,  of  the  Dutch  hedge 
surrounding  and  protecting  a  field  of  international  fiowers. 

The  circular  sent  for  this  purpose  on  the  2d  of  September,  1908,  to  the  five 
parts  of  the  world,  inviting  the  powers  to  participate  in  a  conference  on  the 
bill  of  exchange,  had  the  good  fortune  to  meet  with  genera]  sympathy,  and  at 
the  beginning  of  this  year  we  were  able  to  count  upon  the  participation  of  39 
States.  Guided  by  the  experience  on  this  subject  acquired  at  several  other 
international  conferences,  the  Government  of  the  Queen  was  of  the  opinion 
that  the  preparatory  work  would  accord  a  guaranty  of  ultimate  success.  It 
was  fortunate  in  securing  the  warm  cooperation  of  the  royal  commission  of 
the  Netherlands  for  international  private  law,  and  more  particularly,  gentle- 
men— I  venture  to  say  It  without  rendering  myself  guilty  of  high  treason — 
especially  also  of  its  eminent  president,  the  minister  of  state,  his  excellency 
Mr.  Asser,  through  whose  efforts  it  was  possible  to  distribute  to  the  different 
powers  a  Questionnaire,  which  will  form  the  magic  thread  of  Ariadne  in  that 
path  which  without  it  might  become  a  labyrinth  where  the  wanderers  would 
end  by  crying  out,  "  How  shall  we  ever  find  the  way  out?  " 

But  with  this  thread  In  our  hands  I  do  not  doubt,  gentlemen,  that  under  the 
well-defined  purpose  to  achieve  success,  to  smooth  together  a  considerable  part 
of  the  road  of  international  unification,  your  combined  efforts  will  evolve  from 
the  discussions  of  this  assembly  a  work  which.  In  its  practical  consequences,  it 
would  be  difllcult  to  equal.  It  would  be  only  foolish  optimism  to  deny  that  there 
are  difiiculties,  at  first  sight  of  serious  dlmonpions,  which  it  will  be  necessary  to 
overcome,  but  it  would  be  at  the  same  time  to  ignore  the  broad  and  conciliatory 
spirit  which  will  preside  over  your  deliberations  to  despair  of  a  successCuI 
outcome.  Your  presence  here,  assembled,  as  you  are,  from  all  parts  of  the 
globe,  is  the  most  striking  proof  that  the  Government  of  the  Netherlands  has 
not  misunderstood  the  importance  which  everyone  attaches  to  the  necessity 
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that  the  almost  elementary  guaranties  for  the  normal  development  of  inter- 
national credit  shall  be  as  much  as  possible  developed  and  consolidated. 
•*  Everything  changes  here  below  "  is  the  watchword,  the  reason  for  our  meet- 
ings to  come.  May  it  be  reserved  to  you  to  diminish  its  divergences,  to  unify 
the  laws  and  the  phases  of  this  social  process,  and  by  this  general  unification  to 
give  a  new  application  to  the  maxim  of  Alphonse  Karr,  although  taken  in  a 
sense  slightly  different  from  that  given  to  it  by  the  subtle  spirit  of  that  man  of 
letters :  "  The  more  it  changes,  the  more  it  is  the  same  thing." 

Gentlemen,  in  the  name  of  the  Government  of  Her  Majesty  the  Queen,  my 
gracious  sovereign,  I  have  the  honor.  In  renewing  a  most  cordial  welcome,  to 
declare  opened  the  International  Conference  for  the  Unification  of  the  Law  of 
Exchange.     [Loud  applause.] 

His  Excellency  Mr.  Carlin,  minister  of  Switzerland  and  dean  of 
the  diplomatic  corps,  responded  as  follows: 

Gentlemen  and  Honored  Colleagues:  As  delegate  of  the  Swiss  Confedera 
tion  to  the  Intematioual  Conference  for  the  Unification  of  the  Law  of 
Exchange,  I  am  at  the  same  time  dean  of  the  diplomatic  corps  accredited  to 
Her  Majesty  the  Queen  of  the  Netherlands.  It  is  in  this  character  that  I  feel 
that  I  ought  to  take  the  floor  to  ask  you,  gentlemen  and  colleagues,  to  proceed^ 
before  anything  else,  to  the  election  of  our  president  I  have  the  honor  to 
propose  to  you  as  such  the  name  of  the  first  delegate  of  the  Government  under 
whose  auspices  we  are  assembled  here,  his  excellency  the  minister  of  state,  Mr. 
Asser.     [Applause.] 

The  name  of  Mr.  Asser  is,  gentlemen,  our  natural  choice.  You  know  the 
universal  reputation  which  he  enjoys  as  one  of  the  most  illustrious  members 
of  the  legal  fraternity.  You  know  also  all  tlie  eminent  and  enduring  honors 
which  he  has  acquired  in  the  theoretical  and  practical  development  of  inter- 
national law. 

Mr.  Asser  has  already  been  president  of  an  entire  series  of  conferences  on 
private  international  law.  We  shall  have  only  to  congratulate  ourselves  if  he 
will  consent  to  become  our  president  on  this  occasion  also,  and  so  much  the 
more  as  during  several  months  his  indefatigable  labors  have  been  devoted  to  the 
preparations  for  our  present  conference,  which  I  hope  will  be  a  success,  with 
the  resulting  benefits  to  the  commercial  and  legal  relations  of  the  entire  world. 

Gentlemen  and  honored  colleagues,  I  proixise  to  you  to  declare,  unanimously, 
His  Excellency  Mr.  Asser  president  of  the  International  Conference  for  the 
Unification  of  the  Law  of  Exchange.     [Loud  applause.] 

The  proposition  of  Mr.  Carlin  was  adopted  by  acclamation.  His 
excellency  the  minister  of  foreign  ajBfairs  yielded  the  chair  to,  Mr. 
Asser. 

Mr.  Asser  spoke  as  follows: 

Gentlemen  :  It  is  with  a  sentiment  of  profound  appreciation  that  I  assume 
the  presidency  of  this  illustrious  assembly.  I  thank,  very  sincerely,  his  excel- 
lency the  dean  of  the  diplomatic  corps  at  The  Hague,  the  minister  of  Switzer- 
land, for  his  proposal  and  for  the  words,  so  courteous  and  much  too  flattering, 
which  he  has  addressed  to  me.  I  consider  it  a  very  great  honor  to  be  called 
to  these  high  functions,  and  I  promise  you  to  do  all  which  is  in  my  power  to 
conduct  to  a  satisfactory  result  your  discussions,  which,  I  do  not  doubt,  will  be 
in  more  th&n  one  respect  of  a  remarkable  character. 

I  appreciate  fully  the  difficulties  which  it  will  be  necessary  for  us  to  sur- 
mount, especially  the  difficult  task  of  the  president,  and  surely  I  should  not 
have  had  the  courage  to  assume  it  if  I  did  not  count  upon  your  kindness  and 
upon  the  vigor  of  your  desire  to  realize,  if  it  is  possible,  by  our  work  together, 
a  reform  long  demanded  in  the  interest  of  international  commerce. 

I  say,  to  realize  It,  if  it  is  possible.  But  do  not  think,  gentlemen,  that  I  am 
pessimistic  or  skeptical  with  regard  to  this  possibility.  On  the  contrary,  I 
believe  that,  thanks  to  the  intelligent  cooperation  of  eminent  lawyers  and  dis- 
tinguished representatives  of  high  finance  and  of  the  world  of  business  assem- 
bled here  as  delegates  of  their  governments  and  representing  nearly  40  states, 
the  initiative  taken  by  Germany  and  Italy  will  be  crowned  with  success. 

Italy  had  an  excellent  title  for  putting  herself  at  the  head  of  this  movement 
It  was  in  Italy  that  the  bill  of  exchange  was  bom.  The  terminology  of  this 
instrument  of  commerce  constantly  recalls  it  to  u&    It  was  the  Italian  lawyers, 
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descendants  of  Ulpian  and  Labeo,  who,  as  the  writings  of  Scaceia  and  others 
testify,  laid  the  foundations  of  the  law  of  exchange. 

Germany,  Inspired  by  the  remarlcabie  works  of  Th61,  d'Einert,  and  von  Llebe, 
took  as  the  basis  of  her  legislation,  already  in  the  middle  of  the  ninetemth 
century,  a  new  system,  which  has  been  adopted  by  many  states  in  their  laws 
oil  the  bill  of  exchange.  In  this  system  the  notion  of  the  formal  obligation, 
independent  of  agreements  concluded  and  acts  done  outside  the  bill  of  exchange, 
tends  to  give  to  the  holder  in  good  faith  the  greatest  security  with  regard  to 
the  existence  and  extent  of  his  rights. 

The  Allgemeine  Wechselordnung  of  1848,  Justly  celebrated  as  one  of  the 
finest  monuments  of  modem  legislation,  is  distinguished  especially  by  the  clear- 
ness and  logical  spirit  with  which  its  framers  have  applied  their  system.  But  It 
would  be  wrong  to  think  that  this  system  rests  upon  principles  entirely  opposed 
to  the  ancient  contract  of  exchange,  as  it  is  found  developed  in  the  famous 
Ordonnance  du  Commerce  of  1673  and  in  the  treatise  of  the  celebrated  lawyer 
rothier.  Already  in  the  ordinance  of  Louis  XIV,  as  in  the  Code  of  Commerce 
of  1807,  we  find  recognissed  the  absolute  right  of  the  holder  to  what  the  bill 
of  exchange  calls  for,  independent  of  the  exceptions  which  the  debtor  may 
be  able  to  set  up  against  a  previous  holder,  as  well  as  the  absolute  obligation 
of  the  acceptor  to  the  holder,  and  still  other  rules  not  compatible  with  the  law 
of  contracts  of  agency,  purchase,  and  sale,  and  others  to  which  it  was  sought 
to  subject  the  bill  of  exchange. 

All  this  indicates  clearly  that  the  lawmakers  understood  the  essence  of  the 
obligations  arising  from  a  signature  afilxcd  upon  such  a  paper,  and  especially 
when  in  France  the  brilliant  school  of  modern  law,  which  counts  among  its 
leaders  the  two  eminent  lawyers,  delegates  of  the  Republic  to  this  conference, 
Messra  Lyon-Caen  and  Renault,  when  this  modem  school  has  insisted  on  the 
necessity  of  regulating  the  law  of  exchange  upon  a  basis  more  broad  and  con- 
forming more  to  the  needs  of  commerce,  the  French  law  of  1894  has  Introduced 
a  reform  which  I  do  not  doubt  will  facilitate  the  agreement  which  we  seek  to 
realize. 

It  is  to  be  wished — and  the  world-wide  character  of  our  conference  sufficiently 
proves  that  it  is  the  desire  of  those  who  have  initiated  it — that  this  agree- 
ment shall  embrace  not  only  continental  Europe,  but  that  it  shall  include  all 
the  States  which  take  part  in  intemational  commerce  and  especially  those 
where  the  bill  of  exchange  is  regulated  by  the  Anglo-Saxon  law,  and  which 
form  so  large  a  part  of  the  globe. 

Great  Britain,  it  is  interesting  to  note  with  great  satisfaction.  Is  represented 
at  the  conference  by  a  delegation  which,  in  the  persons  of  three  **  representa- 
tive m^i,"  in  the  beet  sense  of  the  word,  combine  in  the  happiest  manner, 
like  many  other  delegations,  diplomacy.  Jurisprudence,  and  high  finance.  These 
delegates  will  not  refuse  to  lend  their  support  to  those  efforts  of  the  confer- 
ence which  tend  to  remove,  as  far  as  possible,  the  divergencies  existing  between 
the  Ehiglish  law  and  that  of  other  countries.  We  may  recall  the  declaration  of 
the  English  barons  assembled  in  Parliament  toward  the  middle  of  the  fourteenth 
century,  "Nolimus  leges  Anglise  mutari,"  but  we  know  that  this  solemn  and 
proud  declaration  did  not  and  could  not  have  in  view  commercial  law  and 
especially  the  law  of  exchange. 

The  English  nation  is  distinguished  in  matters  of  legislation  by  a  conserva- 
tive spirit  which,  in  its  healthy  and  natural  application,  should  inspire  ad- 
miration and  respect,  since  it  affords  a  guarantee  against  the  danger  of  in- 
novations badly  prepared  and  contrary  to  national  traditions.  But  consider- 
ations of  this  nature  can  be  applied  only  in  a  restricted  measure  to  the  law 
relative  to  an  instrument  of  commerce  which,  as  has  Just  been  suggested  to 
us  by  his  excellency  the  minister  of  foreign  affairs,  is  cosmopolitan  in  its  nature 
and  with  regard  to  which  legislation  shall  necessarily  take  account  of  the  re- 
quirements of  intemational  trade. 

It  has  been  asked  if  the  Government  of  the  United  Kingdom  would  consent, 
leaving  aside  the  question  of  form,  which  may  be  solved  by  each  State  in 
conformity  with  its  constitution,  to  the  adoption  of  an  intemational  law. 
It  seems  to  me  that,  in  reference  to  this  question,  which  I  permit  myself  to 
]^ropose,  but  which  no  one  can  pretend  to  resolve  at  present,  there  are  several 
circumstances  of  happy  augury.  Among  these  circumstances,  the  conference 
will  have  the  advantage  of  seeing  in  the  midst  of  its  members  the  learned 
author  of  the  bills  of  exchange  act  of  1882,  the  Hon.  Sir  Mackenzie  Dalzell 
Chalmers;  who,  better  than  any  other  delegate,  will  be  able  to  explain  to  us 
wherein  the  provisions  of  this  law  depart  from  the  law  of  continental  Europe. 
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If  he  succeeds  in  securing  the  adoption  by  the  other  powers  of  some  of  these 
provisions,  such  a  result,  which  will  extend  still  further  the  territory  already 
80  vast  where  the  bill  of  exchange  is  regulated  by  English  law,  will  be  worth, 
it  seems  to  me,  the  sacrifice  in  the  interest  of  uniformity  of  some  other  rules 
of  secondary  importance. 

Instead  of  speaking  of  the  English  law,  I  should  have  said  the  Anglo-Saxon 
law,  and  should  have  expressed  the  satisfaction  caused  by  the  reading  of  the 
memorandum  which  the  honorable  delegate  of  the  United  States  of  America, 
Mr.  Conant,  has  addressed  to  the  Secretary  of  State  of  the  great  Republic, 
in  reply  to  our  Questionnaire.  Unfortunately  this  memorandum,  although 
there  was  time  to  include  it  in  the  collection  of  documents,  did  not  reach  us 
until  after  a  part  of  the  synoptical  table  which  has  been  distributed  to 
you  to-day,  had  already  been  printed,  so  that  it  was  not  possible  to  insert  in 
it  the  summary  of  the  American  responses.  I  present  my  excuses  for  this  in- 
voluntary omission,  not  only  to  the  author  of  this  memorandum,  but  also  to 
the  honorable  delegates  of  the  Argentine  Republic,  whose  memorandum  came 
to  lis  after  that  of  the  United  States  of  America,  and  could  not  be  inserted 
in  the  collection  of  documents  nor  included  in  the  synoptical  table.  It  has 
nevertheless  been  printed  and  will  be  distributed  to  the  members  of  the  confer- 
ence at  the  same  time  as  the  memorandum  of  the  United  States  of  Brazil, 
which  came  to  us  only  after  the  other  two. 

You  will  see,  gentlemen,  in  rending  the  memorandum  sent  by  the  Govern- 
ment of  the  United  States  of  America,  that  the  honorable  delegate  brought 
together  in  a  large  number  of  meetings  the  leading  bankers  and  merchants, 
and  that  100  copies  of  the  Questionnaire  were  sent  to  different  commercial 
cities  from  which  written  responses  .were  received.  Mr.  Conant  was  able  to 
observe  *'  that  there  is  cordial  sympathy  among  American  bankers  with  what 
is  understood  to  be  the  primary  dbject  of  the  conference,  to  make  international 
bills  of  exchange  more  uniform  and  certain  in  their  provisions  and  interpreta- 
tion, and  therefore  more  readily  negotiable  in  the  channels  of  international 
banking." 

It  is  only  since  a  relatively  recent  period  that  international  bills  of  exchange 
have  circulated  in  America  and  been  accepted  by  American  bankers.  The 
framers  of  the  law  called  the  negotiable  instruments  law,  which  governs  the 
law  of  exchange  in  almost  all  of  the  States  of  the  Union,  having  aimed  only 
at  drafts  whose  circulation  was  limited  to  those  States,  the  bankers  and  mer- 
chants recognized  that  this  law  contained  provisions  which  are  not  in  harmony 
with  foreign  law,  and  are  disposed  to  take  into  consideration  modifications 
of  this  law  and  the  introduction  of  supplementary  measures  destined  to  remove 
these  differences  or  causes  of  conflict.  They  are  equally  disposed — I  will  cite 
ihe  exact  text — *'  to  cooperate  in  the  adoption  of  general  rules  for  avoiding 
conflicts  of  law  over  international  bills  and  maintaining  and  enlarging  that 
high  character  of  negotiability  which  they  already  possess  under  the  law 
merchant." 

While  the  great  Republic  of  North  America  brings  us  words  full  of  sympathy 
for  the  object  of  the  conference,  the  great  Republic  of  the  southern  part  of  the 
New  World,  Brazil,  presents  us  with  her  new  law  on  the  bill  of  exchange,  the 
most  recent  body  of  legislation  on  this  subject,  since  it  bears  the  date  of  Decem- 
ber 31,  1908.  This  law,  while  containing  innovations  in  regard  to  the  old 
Brazilian  law,  establishes  at  the  same  time  a  greater  degree  of  harmony  be- 
tween this  law  and  the  systems  of  legislation  in  force  in  Europe. 

I  venture  to  make  this  observation,  that  the  conference,  If  it  does  not  wish 
to  render  still  more  difficult  what  is  already  sufficiently  so — Its  task  of  pre- 
paring the  unification  of  the  law  of  exchange — ought  to  guard  against  intro- 
ducing innovations  into  its  projects  which  have  not  the  object  of  rendering 
it  more  acceptable,  but  which,  on  the  contrary,  might  prevent  a  certain  number 
of  States  from  supporting  It.  When  unity  of  law  shall  have  been  attained,  the 
time  will  have  arrived  to  enter  upon  the  path  of  reform.  Until  then  the  work 
to  be  done  should  consist  above  all  in  establishing  by  means  of  reciprocal 
concessions  the  wlsher-for  harmony  between  different  legislative  systems  which 
must  be  welded  into  a  single  law. 

So  much  for  the  object  of  our  efforts.  As  to  the  method  to  be  followed  to 
attain  this  end  there  is  a  choice  between  several  systems  in  regard  to  which 
the  conference  will  decide. 

It  win  examine  the  method  followed  in  Germany  to  give  the  force  of  law 
In  all  the  German  States  to  the  AUgemelne  Wechselordnung  of  1848.  It  will 
profit  perhaps  by  the  excellent  example  which  has  been  given  by  the  three 
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Scandinaylan  States  with  the  object  of  unifying  their  laws  on  the  bill  of  ex- 
change, which  were  replaced  on  the  same  day  in  each  of  those  countries  by  the 
remarkable  law  of  1880. 

It  will  compare  the  system  of  purely  legislative  methods  for  unification  by 
means  of  intemationa]  conventions.  It  will  take  into  consideration  the  pro- 
cedure adopted  with  success  in  1890  by  a  great  number  of  States  to  establish 
a  uniform  law  relative  to  the  transportation  of  merchandise  by  railway.  It 
will  recall  that  the  conventions  on  private  international  law  concluded  in  189G» 
1002,  and  1905,  had  given  to  the  signatory  States  a  uniform  system  of  legis- 
lation relative  'to  the  solution  of  conflicts  of  civil  law,  and  will  be  struck 
especially  by  the  fact  that  the  modification  of  these  conventions  with  the  object 
of  filling  the  gaps  indicated  by  experience,  or  of  introducing  innovations  con- 
sidered useful,  has  been  accomplished  without  too  much  difficulty  by  means 
of  new  conventions  prepared  by  conferences.  The  convention  of  1890  relative 
to  the  transportation  of  merchandise  by  railway  has  even  prescribed  the 
periodical  reassembling  of  conferences  for  this  purpose. 

Whatever  may  be  the  method  to  be  followed,  we  shall  have  in  any  case  the 
advantage  of  being  able  to  profit  largely  by  what  others  have  done  before  ns. 
His  excellency  the  minister  of  foreign  affairs  has  already  recalled  with  appre- 
ciation the  interesting  discussions  of  the  congresses  of  Antwerp  and  of  Brussels, 
assembled  by  the  Belgian  Government  in  18S5  and  1888.  We  shall  not  fail  to 
consult  the  advance  draft  which  was  the  result  of  these  discussions.  The  com- 
mission named  by  the  Belgian  Government  to  prepare  the  response  to  oar 
Questionnaire,  and  which  has  worked  under  the  presidency  of  his  excellency 
M.  Beernaert,  our  nestor  and  our  guide,  has  indorsed  in  its  memorandum  the 
text  of  this  draft. 

The  commission  has  recalled  that  before  these  congresses  in  Belgium  the 
Institute  of  international  law  had  already  taken  up  the  uniformity  of  the  law 
of  exchange  in  its  sessions  of  1863  and  1873.  May  it  be  permitted  me  to 
observe  that  in  1863  the  institute  did  not  yet  exist.  It  was  the  International 
Association  for  the  Progress  of  Social  Sciences  which  discussed  this  question 
in  1863  at  its  session  at  Ghent.  The  question  was  put  on  the  order  of  the  day 
upon  the  proposition  of  a  young  Dutch  member,  who  was  not  then  able  to 
forsee  that  nearly  a  half  century  later  he  would  have  the  honor  to  preside  over 
this  world-wide  conference. 

In  1885  the  institute  of  international  law  adopted  a  project  for  a  uniform 
law  on  the  bill  of  exchange.  Since  the  congress  of  Brussels,  in  1888,  there  has 
been  insistence  many  times  in  meetings  of  lawyers  as  well  as  in  those  of  chambers 
of  commerce  on  the  necessity  of  realizing  the  desired  unification.  His  ex- 
cellency Baron  Guillaume,  minister  of  Belgium,  then  at  The  Hague,  but  now 
in  Paris,  rendered  a  great  service  to  the  conference  in  publishing  In  the  Revue 
de  rinstitut  de  Droit  Compare  (1909,  pp.  394-498)  a  very  complete  bibliography 
relative  to  the  bill  of  exchange. 

Finally,  in  1905,  the  Corporation  of  Deans  of  Merchants  of  Berlin  (Aeltesten 
der  Kaufmannschaft),  convinced  of  the  value  of  this  unification,  adopted  a 
resolution  which  has  had  excellent  results.  It  charged  a  distinguished  jurist. 
Dr.  Felix  Meyer,  councillor  of  the  court  of  justice  at  Berlin,  to  prepare  a  work 
on  comparative  legislation  on  the  bill  of  exchange  and  to  follow  it  by  a  project 
for  a  uniform  law.  We  all  know  that  Dr.  Meyer  has  acquitted  himself  of  this 
task  in  a  manner  truly  masterly.  His  work,  which  is  in  the  bands  of  all  the 
delegates,  has  a  great  scientific  value  and  will  also  facilitate  the  work  of  the 
conference.  I  feel  that  I  fulfill  a  duty  in  expressing  equally  to  the  Corporation 
of  Deans  of  Merchants  of  Berlin  and  to  Dr.  Meyer  my  sincere  thanks  for  the 
great  services  rendered  by  them  to  the  cause  of  the  unification  of  the  law  of 
exchange. 

That  cause  I  do  not  doubt  will  one  day  triumph.  It  can  not  be  predicted 
whether  it  will  be  the  immediate  result  of  our  conference  or  if  this  triumph 
will  be  achieved  only  at  a  more  distant  epoch.  We  all  know,  as  I  said  in  the 
beginning,  that  we  have  obstacles  to  surmount  of  various  natures,  but 
these  obstacles  will  not  have  the  power  to  discourage  us.  They  will  stimulate 
our  sBeal,  for,  gentlemen,  you  know  that  "To  conquer  without  peril  is  to 
triumph  without  glory." 

Finally,  gentlemen,  to  conclude.  It  is  on  behalf  of  Germany  and  Italy  that 
the  Netherlands  have  drawn  a  bill  of  exchange  upon  your  legal  knowledge, 
your  experience  of  affairs,  your  good  will,  and  your  spirit  of  conciliation.  That 
bill  of  exchange  you  have  accepted  by  coming  here  from  almost  all  parts  of 
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the  world — from  the  moRt  distant  countries  of  Europe,  from  young  Turkey, 
whom  we  greet  with  enthusiasm ;  from  the  countries  of  southern  America,  from 
the  countries  of  the  Far  Elast,  and  from  Japan,  China,  and  Siam. 

In  spite  of  the  great  diversity  between  the  laws  of  the  different  States  on 
the  bill  of  exchange,  there  is  one  rule  which  they  all  sanction — a  rule  every- 
where recognized — "  He  who  accepts  must  pay !"     [Loud  applause.  1 

The  president  announced  that  several  delegates  had  requested  hun 
to  make  their  excuses  to  the  conference.  Messrs.  Kriege  (Germany) 
and  Louis  Renault  (France)  were  detained  for  some  days  at  Paris 
for  the  conference  on  aerial  navigation.  His  Excellency  Baron  Guil- 
laume  (Belgium)  and  Mr.  Nagy  (Hungary)  were  prevented  by  the 
duties  of  their  positions  from  coming  to  The  Hague.  Mr.  Kahusen 
(the  Netherlanas)  was  ill. 

Mr.  Asser  read  the  following  telegram  which  he  had  received  from 
the  International  (Congress  of  Chambers  of  Commerce  and  (Com- 
mercial and  Industrial  Associations  assembled  at  London: 

The  Fourth  International  Congress  of  Chambers  of  Commerce  and  Com- 
mercial and  Industrial  Associations,  assembled  to-day  at  London,  recalling  and 
renewing  its  resolution  at  Prague,  as  the  result  of  which  the  Netherlands  Gov- 
ernment kindly  consented  to  invite  the  governments  to  an  International  con- 
ference, addresses  to  the  diplomatic  conference  on  the  international  bill  of 
exchange  the  expression  of  its  sentiments  of  profound  sympathy,  with  the 
warmest  wishes  for  the  final  success  of  its  imi)ortant  deliberations.  In  the 
name  of  the  congress:  The  president.  Canon  Legrand;  the  secretary  general, 
Emile  Jottrand. 

The  president  proposed  to  the  conference  to  answer  this  address 
by  a  telegram  of  thanks,  which  was  agreed  to.  The  nomination  of 
the  administrative  force  of  the  conference  was  then  taken  up. 

Mr.  Asser  said  he  believed  that  he  was  the  interpreter  of  the  will 
of  the  gathering  in  requesting  their  excellencies,  the  ministers  of 
foreign  affairs,  of  juwtice,  and  of  commerce  to  serve  as  honorary 
presidents.  He  proposed  also  to  offer  this  dignity  to  his  excellency 
the  dean  of  the  aiplomatic  corps,  the  minister  of  Switzerland,  and  to 
other  ministers  accredited  to  Her  Majestv  the  Queen  who  were 
delegates  to  the  conference — the  ministers  or  Spain,  of  Great  Britain, 
of  Mexico,  and  of  Sweden. 

This  was  unanimously  agreed  to. 

The  office  of  the  secretary  was  made  up  as  follows : 

Secretary  general,  Baron  D.  W.  van  Heeckeren,  director  at  the 
ministry  oi  foreign  affairs. 

Secretary  general  on  style,  Mr.  P.  Delvincourt,  secretary  of  em- 
bassy of  the  nrst  class,  of  France. 

Secretaries:  Mr.  Alphand,  vice  consul  of  the  first  class,  deputy 
chief  of  bureau  at  the  ministry  of  foreign  affairs,  at  Paris;  Mr.  G. 
Oatalani,  secretary  of  legation  of  the  first  class,  of  Italy;  Dr.  Gaus, 
attach^  at  department  of  foreign  affairs,  at  Berlin;  Mr.  F.  Donker 
Curtius. 

Assistant  secretaries :  Jonkheer  H.  van  Asch  van  Wi jck,  Mr.  H.  H. 
T.  Goeman  Borgesius,  Jonkheer  L.  Bosch  Chevalier  de  Kosenthal,  Mr. 
A.  S.  Oppenheim,  Mr.  A.  B.  G.  M.  van  Rijckevorsel. 

His  Excellency  Mr.  Carlin  made  the  following  proposition: 

Mr.  President  and  Gentlemen  :  Now  that  our  conference  has  definitely  con- 
stituted its  administrative  force,  I  have  the  honor  to  ask  of  you  to  request  it  to 
address,  in  the  name  of  the  conference,  a  telegram  of  homage  and  of  respect  to 
Her  Majesty  the  Queen  of  the  Netherlands,  the  august  sovereign  of  the  country 
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which  once  more  offers  its  ^acious  and  generous  hospitality  for  an  interna- 
tional assembly.  There  may  be  perhaps  occasion  to  add  in  this  telegram  the 
condolences  of  the  conference  on  account  of  the  mourning  which  has  strickeD 
Her  Majesty  the  Queen  and  the  royal  family. 

This  received  unanimous  approbation  and  the  president  thanked 
Mr.  Carlin  warmly  for  his  initiative. 

Mr.  Asser  made  several  suggestions  concerning  the  order  and 
method  which  it  would  be  convenient  to  adopt  for  the  work  of  the 
conference.  The  questions  submitted  for  its  examination,  he  de- 
clared, were  intimately  linked  with  each  other  and  it  would  be  diffi- 
cult to  separate  them  and  to  send  them  to  different  committees.  One 
of  them  alone  might,  without  doubt,  be  made  the  object  of  a  special 
study — ^that  relative  to  problems  of  international  private  law  in  the 
matter  of  exchange.  A  special  committee  would  accordingly  be  con- 
stituted on  this  subject.  For  the  rest,  it  would  be  desirable  that  in 
the  plenary  sittings,  which,  at  the  beginning,  would  be  held  in  the 
morning,  tne  conference  should  proceed  with  a  general  discussion,  in 
a  manner  to  disclose  the  points  on  which  divergences  of  views  mi^ht 
manifest  themselves.  Afterwards  the  conference  would  be  divided 
into  five  sections^  each  of  which  would  discuss  the  questions  which 
the  conference  might  prescribe  in  plenary  session. 

Finally,  the  five  chairmen  and  the  five  rapporteurs  of  the  sections, 
as  well  as  the  president  and  the  rapporteur  of  the  committee  on  in- 
ternational private  law  and  the  president  of  the  conference,  would 
come  together  in  a  central  committee  to  frame  a  project  of  agree- 
ment and  to  prepare  the  text  of  the  convention  or  of  the  uniform  law 
to  be  submitted  to  the  conference.  This  method  of  procedure  seemed 
of  a  nature  to  avoid  any  loss  of  time  and  to  permit  the  assembly  to 
arrive  promptly  at  the  obiect  which  it  sought 

The  conference  adoptea  this  proposition,  and  decided  that  after 
the  general  discussion  it  would  pronounce  on  the  composition  of  the 
sections  and  of  the  committee  on  international  private  law. 

The  president  remarked  that  for  the  general  discussion,  the  con- 
ference might,  in  the  main,  follow  the  order  adopted  in  the  Question- 
naire of  the  Netherlands  Government.  It  seemed,  however,  that  an 
exception  ought  to  be  made  in  regard  to  the  first  three  articles.  The 
first  related  to  the  opportunity  of  a  discussion  on  the  law  concerning 
the  check.  The  conference  would  prefer,  without  doubt,  to  pro- 
ceed now  with  the  discussion  of  the  bill  of  exchange  and  to  reserve 
the  possibility  of  taking  up  the  check  later.  The  other  two  related 
to  the  basis  of  the  discussion  itself.  One  put  the  question  whether 
the  conference  ought  to  regulate  in  a  complete  manner  the  law  of 
exchange  or  to  establish  only  the  principles;  the  other  asked  if  it 
ought  to  settle  conflicts  of  law.  The  president  thought  it  preferable 
not  to  answer  these  questions  until  after  the  general  discussion. 

This  was  agreed  to.  No  further  observation  being  j)resented,  the 
conference  a^pted  this  method  of  work.  The  next  sitting  was  fixed 
for  the  morrow,  at  10  a.  m.,  for  the  beginning  of  the  general  dis- 
cussion. 

The  sitting  closed  at  6  o'clock. 
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Second  Session,  June  24,  1910. 

President,  Mr.  Asser. 

The  sitting  was  opened  at  10.15  a.  m. 

The  president  suggested  adding  to  the  office  of  the  secretary  Edhem 
Bey,  secretary  of  the  Turkish  legation.  He  informed  the  conference 
that  the  proceedings  of  this  sitting  would  be  promptly  distributed,  and 
begged  Uie  dele^tes  to  return  the  copies  corrected,  if  correction  was 
required,  to  the  oureau  of  the  secretary  with  the  least  possible  delay. 

As  he  had  announced  the  previous  daj^,  the  president  proposed 
to  follow  in  the  discussion  the  order  fixed  in  the  Questionnaire.  He 
invited  the  conference  to  discuss  summarily  the  articles  of  the  Ques- 
tionnaire. The  opinions  which  might  be  expressed  would  not  bind 
either  the  Governments  nor  their  delegates.  The  object  of  the  debate 
would  be  merely  to  invite  an  exchange  of  views. 

The  president  remarked  also  that  the  Questionnaire  did  not  ex- 
haust the  entire  subject.  Several  Governments  had  already  indicated 
certain  problems  which  were  not  mentioned  in  the  Questionnaire.  It 
went  without  saying  that  they  would  be  proper  subjects  of  discussion 
by  the  conference. 

Only  half  of  the  States  having  responded  to  the  Questionnaire, 
the  conference  would  be  pleased  if  the  Powers  whose  responses  had 
not  reached  the  secretary  would  now  make  known  their  opinions. 

In  conformity  with  the  decision  reached  on  the  day  before,  the 
president  proposed  to  begin  the  examination  of  the  Questionnaire, 
reserving  me  first  and  second  questions.  As  the  third  had  beenre- 
ferred  to  the  committee  on  private  international  law,  they  were  con- 
fronted at  once  with  question  4,  paragraph  (a). 

Qnestion  4.  Should  the  law  require:  (a)  Designatioa  as  a  biU  of  exchange? 

The  conference  finds  three  systems  in  operation — one  which  re- 
quires tiie  designation  ^^  bill  of  exchange ; "  another  which  does  not 
require  it.  By  way  of  compromise,  Switzerland  proposed  a  third 
solution*  which,  without  wishing  to  exercise  the  least  influence  over 
the  conierence,  the  president  considered  as  extremely  ingenious. 

Mr.  Van  der  Rest  made  the  following  declaration : 

The  delegates  of  Belgium  respectfully  Insist  that  designation  as  a  ''bill 
of  exchange  "  shall  not  be  obligatory. 

It  would  be  a  complete  innovation  in  their  country,  where  such  a 
designation  is  not  used,  as  it  would  be  in  several  other  countries,  and 
not  the  least  important  from  the  commercial  point  of  view.  Legally, 
this  obligation  is  not  justified.  A  document  should,  according  to  th(» 
ordinary  principles  of  law,  be  interpreted  according  to  the  nature  of 
its  j)rovisions  and  in  nowise  by  the  name  which  it  pleased  the  parties 
to  ffive  it.  If  an  instrument  bore  the  designation  "  bill  of  exchange," 
and  did  present  the  conditions  required  to  make  it  one  in  reality,  such 
an  instrument  would  not  be  from  this  fact  any  more  regular. 

The  principal  end  sought  to  be  attained  was  to  prevent  persons  not 
conversant  with  rules  of  law  from  signing  an  instrument  while  mis- 
understanding the  scope  of  their  obligation.  But  many  other  circum- 
stances might  present  themselves  where,  on  the  contrary,  error  would 
be  encouraged  by  the  designation  "  bill  of  exchange."    The  words 
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^'bill  of  exchange,"  although  universally  admitted  to  designate  in- 
struments of  commerce  (they  are  employed  even  to  designate  our 
conference),  are  not,  however,  alwavs  rigorously  exact.  Thus,  no 
operation  or  exchange,  properly  so  called,  takes  place  when  an  instru- 
ment of  commerce  is  a  simple  instrument  of  credit  or  a  means  of  ob- 
taining payment. 

Why  then  require,  under  penalty  of  invalidity,  a  designation  some- 
times inappropriate  in  its  very  terms?  For  a  l^ormaliW  nonessential 
in  itself  to  be  rendered  obligatory  under  penalty  of  invalidity  it 
ought  to  respond  to  some  real  use  and  to  present  serious  advantages. 
Is  this  the  case  with  the  designation  ''  bill  of  exchange  "?  Has  prac- 
tice disclosed,  in  the  States  where  it  is  not  required,  grave  incon- 
veniences which  are  not  observed  in  other  States?  We  do  not  think 
so.  In  so  far  as  Belgium  is  concerned  in  particular,  where  this 
designation  is  entirely  unused,  these  inconveniences  have  not  ap- 
peared. The  motive  of  usefulness,  which  alone  would  justify  com- 
pulsion, according  to  our  view,  does  not  exist. 

In  1885  the  congress  of  Antwerp,  and  in  1888  the  congress  of  Brus- 
sels, rejected  the  requirement  of  the  designation  '^  bill  of  exchange.'* 
The  Belgian  delegates  expressed  the  wish  that  these  decisions  shall 
be  maintained  at  the  conference  of  1910. 

Mr.  de  la  Rica  y  Calvo  brought  to  the  attention  of  the  conference 
that  the  response  of  his  Government,  with  a  French  translation, 
would  be  immediately  transmitted  to  the  secretary.  He  would  make 
forthwith  some  reservations  against  provisions  which  did  not  con- 
form to  his  national  legislation. 

Mr.  Sylvain  expressed  his  re^*et  at  not  having  had  the  time  to 
respond  to  the  Questionnaire.  He  ought,  therefore,  to  make  known 
the  opinion  of  his  Government.  It  was  in  harmony  with  that  of 
Belgium,  that  the  designation  ^'bill  of  exchange"  ought  not  to  be 
obligatory.  It  was  not  required  in  Haiti,  but  was  permissible  there, 
as  well  as  other  designations  having  the  same  object  A  formality 
should  not  modify  the  nature  and  effect  of  an  obligation.  Without 
doubt  the  proposition  of  Switzerland  was  ingenious,  but  there  was 
need  that  it  be  explained.  He  had  understood  it  to  involve  obliga- 
tory mention  in  tne  document  itself  in  certain  cases  only.  If  this 
was  so,  the  proposition  appeared  to  him  ingenious,  but  on  that  ac- 
count perhaps  too  complicated  for  realization. 

Mr.  de  Menezes,  as  the  response  of  Brazil,  although  presented  to 
the  secretary,  had  not  yet  been  distributed,  thought  proper  to  de- 
clare that  under  the  Brazilian  law  the  designation  '"bill  of  exchange," 
in  the  language  in  which  the  instrument  was  issued,  was  essential  for 
the  existence  of  the  bill.  This  declaration  was  indispensable  in  order 
that  one  might  know  immediately  the  nature  of  the  responsibilities 
connected  with  the  signature  which  one  affixed  to  a  document. 

Mr.  Carlin  did  not  see  any  theoretical  objection  to  the  Haitian  con- 
ception. The  work  of  the  conference  was  not  one  of  theory,  but  to 
seek  the  reconciliation  of  different  systems.  It  seemed  to  him  that 
the  Swiss  proposition  might  be  acceptable  at  once  to  the  partisans 
of  the  theonr  of  formalism  and  to  those  of  the  English  system, 
which  extenas  even  to  the  suppression  of  the  clause  "  to  order."  It 
was  a  proposition  of  conciliation,  inspired  by  considerations  of  a 
practical  order,  and  which  evidently  onered  real  advantages. 
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Mr.  Vivante  declared  that  Italy  would  renounce  uniformity  of 
legislation  sooner  than  she  would  renounce  the  formal  designation. 
Documents  to  order  went  on  multiplying.  A  distinctive  character, 
attached  exclusively  to  the  bill  of  exchange,  was  therefore  indis- 
pensable in  order  that  the  public  might  recognize  it.  Conciliation 
on  this  question  was  not  possible,  especially  on  the  part  of  a  country 
of  high  culture,  where  oocuments  to  order  abounaed.  The  special 
character  of  the  bill  of  exchange  ought  to  consist  in  an  expression 
which  would  give  notice  to  the  holders  of  the  title  of  the  gravity  of 
the  engagements  which  they  contracted.  The  bill  of  exchange  has 
results  peculiarly  important,  notably  in  regard  to  methods  of  exe- 
cution. 

Mr.  Fodor  made  the  following  declaration : 

We  can  not  accept  the  proposition  of  Switzerland  that.  In  place  of  the  desig- 
nation *'  bill  of  exchange/'  it  may  be  prescribed  that  the  instrument  shall  be 
issued  "  to  order."  Thus  considered,  the  argument  maintained  in  favor  of  lib- 
erty of  forms  would  reduce  itself  to  a  question  of  words,  since  finally  the  desig- 
nation "  bill  of  exchange  "  would  be  replaced  by  the  words  "  to  order,"  which 
would  be  the  distinctive  mark  of  the  bill  of  exchange.  There  is  no  reason  for 
giving  the  preference  to  this  provision  rather  than  to  the  formality  of  the 
designation  of  the  document.  It  would  be  better  that  the  designation  should 
exist  and  that  things  should  be  called  by  their  right  names,  which  would  indi- 
cate precisely  the  legal  character  of  the  document  and  suffice  to  render  it 
certain. 

With  the  system  of  designation  there  is  no  need  of  the  clause  *'to  order,** 
which  is  implied.  The  instrument  is  susceptible  in  itself  of  being  indorsed, 
while  if  the  qualification  is  omitted  and  it  contains  no  clause  to  order  it  can 
not  circulate.  Another  disagreeable  consequence  would  arise  from  this  solu- 
tion. It  would  no  longer  be  possible  to  create  a  bill  of  exchange  and  to  pro- 
hibit the  circulation  by  the  words  **  not  negotiable,"  as  is  permitted  by  many 
recent  international  laws.  If  it  is  desired  to  admit  the  bill  of  exchange  with 
the  restrictive  clause"  not  to  order,"  it  is  Indispensable  to  prescribe  the  condi- 
tion of  designation  for  the  bill  of  exchange. 

Mr.  Ma^er  declared  that  he  could  not  renounce  the  formal  desig- 
nation "  bill  of  exchange." 

Mr.  Jitta  set  forth  the  importance  of  the  question.  It  would  be 
possible  to  obtain  a  result  only  by  mutual  concessions.  Personally, 
he  considered  that  the  two  systems  had  a  sound  point  of  departure. 
It  was  necessary  to  arrive  at  an  intermediary  system  in  the  nature  of 
the  Swiss  proposition.  He  recalled  that  even  in  Italy  many  foreign 
bills  of  exchange  circulated  which  did  not  bear  the  heading  "  bill  of 
exchange,"  of  which  Mr.  Vivante  made  himself  the  champion,  and 
without  causing,  at  least  in  his  opinion,  any  dijBculties.  The  Swiss 
solution  would  only  recognize  an  existing  situation.  In  order  to 
obtain  such  a  result  reference  to  the  sections  seemed  to  be  necessary, 
and  it  was  this  which  he  proposed  to  the  conference. 

Mr.  Simons  acknowledgea  that  in  international  commercial  prac- 
tice the  designation  had  not  shown  itself  to  be  indispensable.  But 
Germany  was  not  able  to  renounce  it.  She  wished  its  maintenance 
to  distinguish  the  bill  of  exchange  from  the  order  of  payment  in  use 
for  commercial  needs  (kaufmannische  anweisung)  and  from  the 
check.  The  clause  to  order  would  not  suffice  to  accomplish  this 
result,  for,  contrary  to  the  usage  in  France  and  Great  Britain,  Ger- 
many made  use  in  the  bill  of  exchange  of  the  Rekta-Klausel. 

The  president  remarked  that  the  objection  schemed  to  be  well 
founded  at  first  blush,  but  that  wJien  it  was  exanined  more  closely 
it  was  found  to  have  less  value.    If  the  Swiss  system  was  adopted, 
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it  was  evident  that  the  provisions  relative  to  indorsement  must  be 
brought  into  harmony  with  those  which  concerned  the  desi^poation 
as  a  bill  of  exchange.  In  the  countries  which  did  not  require  this 
designation  the  bill  of  exchange  would  be  capable  of  indorsement 
only  if  it  was  drawn  to  order. 

Mr.  Schneider  believed  that  the  law  should  require  the  designa- 
tion "  bill  of  exchange,"  but  the  national  laws  might  define  the  con- 
ditions when  this  designation  should  not  be  required. 

Mr.  Yanez  believed  that  the  law  ought  to  require  the  designation 
"  bill  of  exchange "  in  the  text  of  the  bill,  but  that  this  designation 
should  not  be  indispensable  for  the  validity  of  the  bill  when  the 
instrument  contained  the  clause  "  to  order,"  in  order  not  to  destroy 
the  obligations  of  a  bill  of  exchange  by  a  simple  question  of  words, 
when  the  form  of  the  document  sufficed  to  disclose  its  character. 

Mr.  Carlin  declared  that  Switzerland  wished  to  leave  to  the  States 
the  most  complete  liberty  in  everything  which  concerned  their  na- 
tional legislation.  Personally  he  desired  the  maintenance  of  the 
designation,  but  Switzerland  did  not  desire  to  impose  any  provision 
whatever  on  anyone. 

Mr.  Radoitchitch  asked  the  maintenance  of  the  designation  ^bill 
of  exchange." 

Mr.  Fischel  testified  to  the  difficulty  of  the  problem.  National 
customs  being  fixed  in  one  sense  or  in  the  other,  it  was  easy  to  com- 
prehend that  any  country  would  find  difficulty  in  renouncing  its 
system.  But  the  delegates  were  assembled  with  the  object  of  finding 
solutions  for  an  international  law.  Hence  it  seemed  to  him  that 
thev  ought  not  at  the  very  outset  to  renounce  the  hope  of  uniting 
different  interests  and  by  discussion  to  carry  conviction  in  one  field 
or  in  the  other.  It  seemed  to  him,  however,  that  it  might  be  laid 
down  as  a  principle  that  concessions  which  did  not  impair  the  se- 
curity of  the  instrument  were  the  easiest  to  make.  Up  to  the  present 
time  laws  on  exchange  were  national  laws,  and  each  country  had 
been  able  to  regulate  the  question  within  its  own  domain  as  it  under- 
stood it;  but  ii  success  was  attained  in  establishing  a  law  uniform 
for  all  countries  it  would  involve  a  document  par  excellence  inter- 
national, whose  value  would  be  enhanced  if  it  was  regulated  by  the 
international  law.  It  was  therefore  very,  useful  to  lay  down  as  a 
rule  that  the  bill  of  exchange  destined  to  circulate  throughout  the 
entire  world  should  bear  the  designation  "  bill  of  exchange." 

In  response  to  the  argument  of  the  president,  he  wished  to  know 
how  a  contradiction  could  be  avoided  between  the  provisions  of  a 
uniform  law  if  certain  countries  adopted  the  stipulation  that  a  bill 
of  exchange  must  bear  the  statement  "  to  order  "  as  essential  and  at 
the  same  time  the  countries  accepted  in  the  uniform  law  the  possi- 
bility of  excluding  the  condition  to  order  by  the  addition  of  the 
Bekta-Klausel.  There  appeared  to  him  to  be  in  this  an  evident 
contradiction. 

The  president  recalled  what  he  had  said  on  the  subject  of  the 
harmony  which  must  be  established  between  the  provisions  relative 
to  indorsement  and  those  which  required  the  designation  "bill  of 
exchange."  If  the  Swiss  system  should  be  adopted  there  would  be 
no  reason  for  the  Rekta-Klausel  in  the  countries  which  did  not 
require  the  denomination  "bill  of  exchange,"  since,  according  to  the 
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law  of  these  countries,  the  bill  of  exchange  would  be  indorsable  only 
if  it  contained  the  clause  "  to  order." 

Mr.  Sylvain  believed  it  was  possible  to  obtain  unanimity  on  the 
necessity  of  a  distinctive  character  for  the  bill  of  exchange  destined 
to  attract  the  attention  of  everyone.  Disagreement  besan  when  it 
came  to  defining  what  this  distinctive  character  was  to  be.  He  was 
pleased  that  Switzerland  had  given  the  reasons  for  her  proposition, 
and  he  was  able  to  say  that  he  was  now  in  a  position  to  support  such 
a  text  or  at  least  a  proposition  inspired  by  the  same  consiaerations. 
What  was  important  was  a  distinctive  character  for  the  bill  of  ex- 
change; the  external  form  of  this  character  was  secondary. 

Mr.  Beichmann  indorsed  the  words  uttered  by  the  president  at  the 
beginning  of  the  sitting  on  the  object  of  the  conference.  Personally 
he  was  a  partisan  of  the  maintenance  of  the  designation  "  Bill  of  ex- 
change," but  with  the  purpose  of  conciliation,  he  was  ready  to  give 
his  adhesion  to  the  Swiss  proposition,  provided,  however,  that  his 
point  of  view  did  not  encounter  too  serious  an  opposition. 

Mr.  Yknez  supported  the  Swiss  proposition.  It  was  necessary  to 
avoid  a  setback  for  the  conference  on  a  question  of  words. 

Mr.  van  Gelderen  declared  that  after  iiaving  heard  the  delegates 
of  Germany,  Italy,  and  Switzerland,  he  asked  the  reference  to  the 
question  to  a  section. 

Mr.  Lyon-Caen  recalled  that  France,  in  her  response  to  the  Ques- 
tionnaire, without  giving  her  reasons,  had  furnished  the  solution 
which  was  under  discussion.  A  single  remark  suggested  itself  at 
the  beginning.  Where  the  system  oi  a  formal  desi^ation  was  re- 
quired, the  business  community  had  accommodated  itself  very  well 
to  it ;  it  was  the  same  in  the  countries  where  such  a  designation  existed 
without  being  required,  as  in  France.  What  distinguished  there  the 
bill  of  exchange  from  the  cheque  was  the  reference  to  "value  re- 
ceived." Finally,  the  last  system — the  Anglo-Saxon  system,  which 
has  every  preference  in  France,  if  her  legislation  is  to  be  modified — 
has  also  entered  into  business  usage.  It  was  everywhere  satisfactory. 
Hence  the  conclusion  that  everywhere,  under  whatever  form  it  pre- 
sented itself,  the  bill  of  exchange  could  be  distinguished  from  other 
commercial  documents.  In  France  it  was  easy  to  recognize  the  char- 
acter of  a  bill  of  exchange  issued  in  England,  and  he  had  never  heard 
that  the  circulation  of  such  a  document  had  caused  difficulties  in 
Germany.  If,  then,  the  governments  must  make  a  sacrifice,  it  must 
be  to  attain  uniformity  of  legislation  in  the  broadest  sense. 

The  French  establishments  of  credit  which  had  been  consulted  had 
pronounced  for  the  system  which  was  the  most  liberal — that  of  Great 
Britain.  It  should  not  be  forgotten  that  the  penalties  which  are 
imposed  by  a  system  of  formalism,  and  which  involve  the  nullity 
of  the  instrument  for  simple  errors,  are  due  most  often  to  the  very 
excusable  ignorance  of  the  interested  parties.  At  Antwerp  in  1885 
they  had  been  inspired  with  this  idea — not  to  require  arbitrary  par- 
ticulars, which  were  harmful  and  useless,  and  thus  the  English  system 
had  all  the  sympathies  of  the  French  delegation. 

The  S>viss  proposition  was  ingenious  and  he  rendered  homage  to 
the  sentiment  which  had  inspired  it,  but  -he  had  doubts  in  regard 
to  its  efficacy.  By  the  exception  which  it  tolerated  uniformity  would 
not  be  obtained.    As  to  the  system  of  formalism  requiring  the  desig- 
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nation  as  a  bill  of  exchange,  it  would  overthrow  existing  customs 
in  France,  Without  doubt  the  expression  was  sanctioned  by  the 
code  of  commerce,  but  the  public  employed  the  expression,  "  drafts  " 
^traites).  It  was  necessary  in  any  case  to  offer  the  choice  between 
these  two  expressions. 

Mr.  Fischel  desired  only  to  reply  to  the  direct  question  put  by 
Mr.  Lyon-Caen.  It  was  the  result  of  his  personal  experience  that 
the  absence  of  the  formal  designation  (as  was  the  case  in  English 
bills  of  exchange)  often  caused  difficulties  when  documents  of  this 
nature  were  sent  to  Germany.  They  were  often  refused,  especially 
when  they  were  drawn  on  small  places,  where  difficulties  were  feared 
in  respect  to  drawing  protests.  It  was  true  that  the  manner  in  which 
the  question  was  to  be  regulated  by  the  article  on  conflicts  of  law 
would  remove  every  difficulty,  but  practice  did  not  always  yield  to 
the  requirements  of  theory.  Without  wishing  to  exaggerate  these 
difficulties,  the  speaker  felt  obliged  to  mention  them. 

Mr.  Beemaert  considered  the  question  of  minor  iniportance.  The 
congress  of  Antwerp  had  pronounced  in  favor  of  the  English  system. 
The  difficulties  were,  however,  of  a  nature  to  require  consideration 
in  committee. 

The  president  supported  this  view  of  the  subject. 

Sir  George  Buchanan  read  the  following  declaration : 

In  responding  to  the  invitation  addressed  to  them  by  the  Government  of  tbe 
Netherlands,  His  Majesty's  Government  have  been  animated  by  the  desire  to 
collaborate  with  the  other  governments  represented  at  the  conference,  in  order 
to  remove  within  such  limits  as  is  possible  the  obstacles  which  have  Arom 
time  to  time  fettered  the  progress  of  international  commerce  by  reason  of 
the  diversity  of  legislation  on  bills  of  exchange.  The  British  delegation  feel 
it  to  be  their  duty,  nevertheless,  to  indicate  the  difficulties  which,  from  the 
point  of  view  of  His  Majesty's  Government,  stand  in  the  way  of  the  elabora- 
tion of  a  project  for  a  uniform  law.  In  the  first  place,  the  law  actually  in 
force  in  the  United  Kingdom  is  almost  identical  in  regard  to  the  principal 
questions  of  the  law  of  exchange  with  the  laws  which  have  been  adopted  by 
the  majority  of  our  colonies  and  by  the  Indian  Empire,  as  also  by  the  majority 
of  the  States  of  the  United  States.  To  accept  modifications  In  regard  to  rules, 
as  to  which  there  already  exists  complete  harmony  throughout  the  whole 
British  Empire,  If  not  In  every  country  where  the  English  language  prevails, 
would  be  to  impair  this  almost  perfect  uniformity,  which  is  for  us  of  supreme 
importance,  and  to  expose  us  to  the  danger  of  widening,  Instead  of  narrowing, 
the  diversity  between  the  legislation  of  the  colonies  and  that  of  the  mother 
country.  Moreover,  in  the  United  Kingdom  commercial  law  forms  an  Integral 
part  of  the  common  law;  the  law  makes  no  distinction  between  traders  and 
those  who  are  not  traders.  Consequently,  special  tribunals  of  commerce  do 
not  exist  and  disputes  which  may  arise  on  the  subject  of  a  bill  of  exchange 
are  determined  by  the  ordinary  tribunals. 

As  to  the  rules  in  which  the  provisions  of  the  English  law  are  not  yet  very 
precise  or  are  not  entirely  in  harmony  with  the  provisions  of  colonial  laws. 
His  Majesty's  Government  will  be  disposed  to  take  Into  consideration  proposals 
tending  to  lead  to  a  simplification  of  the  law  of  exchange.  The  British  delega- 
tion will  be  anxious  to  give  all  the  enlightenment  which  the  conference  may 
desire  on  the  subject  of  the  laws  which  govern  bills  of  exchange  In  the  United 
Kingdom,  in  the  colonies,  and  in  the  other  oversea  dominions.  They  will  not 
fall  to  examine  carefully  all  the  proposals  which  the  delegates  of  other  powers 
think  fit  to  present  to  the  conference.  In  the  hope  of  being  able  to  submit  to 
His  Majesty's  Government  recommendations  based  upon  such  proposals  within 
the  limits  already  set  forth  above.  If,  on  the  one  hand,  His  Majesty's  Gov- 
ernment found  themselves  able  to  accept  modifications  of  certain  English  rules, 
and  if,  on  the  other  hand,  the  examination  of  the  laws  in  force  in  the  United 
Kingdom  and  in  Its  colonics  on  bills  of  exchange  were  to  dispose  some  of  the 
powers  to  adhere  to  the  principles  which  form  the  basis  of  those  laws,  there 
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would  result,  at  least  in  practice,  a  uniform  regulation  of  certain  questions  of 
the  law  of  exchange. 

In  the  conviction  that  no  project  for  a  uniform  law  would  command  anything 
approaching  a  unanimous  vote,  the  British  delegation  believe  that  the  confer- 
ence should  restrict  itself  to  defining  the  ground  where  the  diverse  views  may  be 
made  to  harmonize  and  thus  to  lay  down  the  principles  of  the  law  of  exchange 
without  seeking  to  regulate  its  details. 

Sir  Mackenzie  Chalmers  said  that  in  England  it  would  be  very 
difficult  to  accept  the  principle  that  a  bill  of  exchange  must  bear  the 
designation  "  bill  of  exchange."  There  was  a  single  principle  which 
governed  the  entire  law  and  jurisprudence  of  England  concerning 
contracts.  Only  the  subject  matter  was  looked  to;  all  formalities 
are  disregarded.  There  was  still  another  difficulty.  In  England 
the  check  was  a  bill  of  exchange,  and  innimfierable  checks  bore  neither 
the  designation  "check"  nor  "bill  of  exchange." 

Count  Ehrensvard  wished  to  preserve  the  system  in  force  in 
Sweden,  without  wishing  to  force  it  upon  anyone  else.  But  if  the 
desired  uniformity  was  to  be  attained  it  was  necessary  to  adopt  an 
intermediate  proposal,  like  the  proposition  of  Switzerland.    He  was 

3uite  disposed  to  set  the  example.  Without  doubt  absolute  uni- 
ormity  would  not  be  obtained  by  this  course,  but  a  great  step  would 
have  been  taken  in  the  right  path. 

The  inconveniences  inherent  in  each  of  the  systems  would  con- 
tinue to  subsist,  but  it  could  not  be  expected  to  attain  perfection  at 
the  first  stroke.  It  would  be  necessarv  to  be  content  with  modest 
results,  and  would  it  not  be  a  great  result  if  agreement  could  be  at- 
tained on  the  other  points  of  the  program?  Sweden  belonged  to 
the  formalist  group,  but  she  would  not  examine  with  less  considera- 
tion any  intermediate  proposal. 

The  president,  in  closing  the  discussion,  endeavored  to  define  the 
scope  of  the  Swiss  proposition.  At  the  same  time  he  sought  only  to 
put  the  question,  reserving  the  right  to  return  to  it  in  committee. 

The  conference  sent  to  the  sections  the  study  of  question  4  (a). 

The  president  submitted  for  discussion  question  4  (b)  and  noted 
that  $ilf  the  powers,  except  Bolivia,  which  was  not  represented,  had 
answered  in  the  negative.  He  proposed  to  adopt  this  resolution, 
which  was  agreed  to.  and  to  extend  it  also  to  question  4  (c),  on  which 
the  responses  to  the  Quastionnaire  were  unanimous,  except  for 
Bolivia.     This  was  agreed  to. 

The  president  passed  then  to  question  5  {a) : 

Should  the  law  permit  the  issue  of  a  bill  of  exchange  to  bearer? 

Mr.  Carlin  drew  attention  to  a  fault  of  printing  in  the  Question- 
naire. Switzerland  had  answered  "  yes,"  wnile  the  resume — of  which 
he  was  happy  to  be  able  to  comment  upon  the  great  clearness  and 
legal  precision — ^gave  the  response  as  "  no." 

Count  Ehrensvard  made  a  declaration  of  the  same  character. 
Sweden  was  put  down  as  having  answered  "  yas,"  while  her  response 
was  "  no." 

The  president  declared  that  due  note  would  be  taken  by  the  secre- 
tary of  these  corrections. 

Mr.  De  la  Rica  y  Calvo  declared  that  the  internal  legislation  of  his 
country  was  opposed  to  the  issue  of  a  bill  of  exchange  to  bearer. 

Mr.  de  Ocana  said  that,  although  the  Spanish  code  did  not  author- 
ize the  issue  of  bills  of  exchange  to  bearer,  it  provided  that  indorse- 
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ment  in  blank  transmitted  the  ownership  of  the  bill  and  that  indorse- 
ment without  date  was  considered  only  as  a  simple  authorization  for 
the  recovery  of  the  amount. 

Mr.  de  Menezes  said  that  the  Brazilian  law  permitted  the  creation 
of  a  bill  to  bearer. 

Mr.  Radoitchitch  declared  that  Servia  could  not  accept  the  bill  of 
exchange  to  bearer. 

The  president  asked  if  Servia  did  not  permit  indorsement  in  blank, 
which  transformed  the  bill  into  an  instrument  to  bearer.  In  this 
case,  there  would  be  no  occasion  to  prohibit  the  bill  of  exchange  to 
bearer. 

Mr.  Dantschow  declared  that  in  Bulgaria  the  bill  of  exchange  to 
bearer  was  unknown,  but  she  was  mild  m  her  opposition  to  the  crea- 
tion of  such  a  bill  of  exchange,  because  Bulgaria  permitted  indorse- 
ment in  blank  and  the  check  to  bearer.  In  the  interest  of  the  unifica- 
tion of  the  law  of  exchange,  the  Bulgarian  Government  was  not 
against  the  creation  of  a  bill  of  exchange  to  bearer,  in  conformity 
with  the  vote  given  by  the  law  association  at  the  session  of  Budapest, 
in  1908.     (Rule  7.) 

Mr.  Vivante  was  opposed  to  the  issue  of  the  bill  to  bearer.  There 
were  not  only  historical  reasons  which  were  opposed  to  it,  but  mainly 
arguments  of  a  practical  character.  The  number  of  signatures  is 
evidence  of  the  soundness  of  the  bill.  By  the  issue  of  the  bill  to  bearer 
it  is  too  easy  for  the  holder  of  the  bill  to  escape  the  obligation  of  estab- 
lishing his  identity,  and  the  loss  of  the  instrument  also  becomes  more 
dangerous. 

If  the  distinctive  character  of  the  bill  of  exchange  were  suppressed 
by  suppressing  the  formal  designation  of  "bill  of  exchange,  and  if 
the  bill  of  exchange  to  bearer  were  permitted,  one  would  arrive  at  a 
general  category  of  instruments  of  credit.  The  bill  of  exchange 
would  disappear  by  the  fact  of  the  suppression  of  all  its  constituent 
elements.  Further,  to  better  determine  this  question,  this  point 
should  be  explained :  It  is  impossible  that  the  same  bill  should  circu- 
late as  an  instrument  to  bearer  and  as  an  instrument  to  order,  for  the 
possessor  would  be  able  to  change  the  scope  of  the  obligations  of  the 
drawer.  If  it  were  desired  that  the  bill  circulate  either  in  onei  form 
or  in  the  other  exclusively,  these  points  might  be  reconciled. 

The  president  inquired  if  Italy,  nevertheless,  had  not  pronounced 
in  favor  of  the  issue  of  bills  to  order  of  the  drawer  and  indorsable  in 
blank. 

Mr.  Vivante  replied  that  the  bill  of  exchange  circulates  with  at 
least  the  name  of  the  drawer  and  of  the  first  holder — signatures  which 
fortify  the  credit  of  the  bill. 

The  president  remarked  that  in  Italy  indorsement  in  blank  was 
allowed.  There  was  a  certain  inconsistency  in  refusing  the  issue  of 
the  bill  to  bearer.  It  was  objected  by  the  distinguished  delegate  of 
Italy  that  the  credit  of  the  bill  was  weakened;  but  if  the  first  taker 
was  content  with  the  signature  of  the  drawer  alone,  why  should  he  be 
opposed?     Was  there  a  reason  of  public  policy  involved? 

Mr.  Hammerschlag  said  that  Austria  did  not  feel  the  need  of  issu- 
ing this  sort  of  bills.  He  wished  to  know  if  the  usage  was  widely 
operative  elsewhere.  He  asked  the  delegates  of  Great  Britain  to 
inform  the  conference  of  the  use  made  of  them  by  the  English  public. 

Sir  Mackenzie  Chalmers  replied  that  the  use  of  the  bill  to  Dearer 
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had  existed  in  England  for  more  than  150  years  and  had  caused  no 
diflSculty.  It  was  necessary  to  add,  which  was  of  some  importance, 
that  promissory  notes  to  order  are  often  made  to  bearer  and  that 
checks,  which  were  considered  bills  of  exchange,  were  very  often 
made  to  bearer. 

Mr.  Yanez  declared  that  Chile  was  opposed  to  the  creation  of  these 
bills. 

Mr.  Beemaert  declared  that  Belgium  answered  affirmatively  the 
question  proposed.  It  had  been  brilliantly  discussed  at  Antwerp, 
where  the  discussion  had  been  concluded  in  the  sense  which  he  advo- 
cated, by  27  votes  against  25 ;  but,  thanks  to  an  amendment  tending  to 
authorize  the  indorsement  to  order  of  a  bill  of  exchange  to  bearer, 
unanimity  had  finally  been  obtained. 

Mr.  Jitta  set  forth  that  the  question  was  connected  with  that  of 
deciding  whether  the  designation  "bill  of  exchange"  might  be  re- 
placed by  the  phrase  "to  order."  If  the  bill  could  be  made  to  bearer 
it  would  be  necessary  either  to  prescribe  absolutely  that  in  this  case 
it  should  bear  the  designation  "  oill  of  exchange,"  or  else  to  say  that 
the  clause  "  to  bearer  "  sufficed,  like  the  clause  "  to  order,"  to  make  an 
instrument  a  bill  of  exchange. 

Mr.  Hammerschlag  remarked  that  in  Austria  the  check  was  sub- 
mitted to  a  special  system.  Hence  it  would  not  be  included  under 
international  regulations. 

The  president  proposed  to  refer  the  subject  to  the  sections,  which 
was  agreed  to. 

He  communicated  to  the  conference  the  following  dispatch,  which 
he  had  just  received  from  Her  Majesty  the  Queen  of  the  Nether- 
lands, in  response  to  that  which  the  conference  had  had  the  honor 

to  address  to  her. 

Hex  Loo. 

I  am  happy  to  see  the  World  Conference  for  the  Unification  of  the  Law  of 
Exchange  assembled  at  The  Hague,  and  I  cordially  give  to  the  conference  the 
assurance  of  the  keen  interest  which  I  take  in  its  work.  I  beg  j^our  excel- 
lency to  transmit  to  the  conference  my  sincere  thanks  for  the  expression  of  its 
sjonpathy  with  the  loss  which  I  have  Just  suffered. 

WiLHELMINA. 

The  president  then  read  questions  5  (d)  and  5  (e). 

Mr.  Simons  asked  that  the  consideration  of  these  question  be 
adjourned  until  the  consideration  was  reached  of  questions  14  and  18. 

The  president  consulted  the  conference  on  this  proposition,  which 
was  adopted. 

Question  5.  Should  the  law  permit  (/)  the  clause  ''  return  without  costs  "? 

Mr.  Lyon-Caen  insisted  that  there  should  be  a  preliminary  agree- 
by  it  was  relieved  of  legal  delays  (which  was  the  custom  in  France), 
and  which  he  could  not  renounce.  He  declared  that  if  in  all  the 
countries  where  the  clause  was  permitted  the  bearer  who  benefited 
by  it  was  relieved  of  legal  delays  (which  was  the  custom  in  France) ; 
certain  countries  went  nirther — as  France,  for  instance,  in  opposition 
to  Germany — ^and  admitted  that  if  nevertheless  a  protest  nad  been 
drawn  the  costs  were  considered  as  frustratory ;  that  is,  at  the  charge 
of  the  party  who  had  had  the  protest  drawn.  It  was  a  practical 
question  which  it  was  important  to  elucidate. 

Mr.  Beemaert  supported  the  observations  of  Mr.  Lyon-Caen* 
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Mr.  Vivante  was  unable  to  accept  the  clause  "return  without 
costs,"  because  the  effect  would  be  to  facilitate  the  issue  of  accom- 
modation paper. 

Mr.  Sylvain  supported  the  view  of  Mr.  Lyon-Caen. 

Mr.  Fischel  said  that  in  Germany  the  conditions  which  regulated 
the  clause  "  return  without  costs  "  had  existed  since  1848  and  were 
considered  as  practical.  He  would  await  the  debates  in  the  sections 
to  give  the  reasons  for  his  view. 

The  president  proposed  the  reference  of  the  subject  to  the  sections, 
which  was  agreed  to.    He  then  presented  question  5  (g)  : 

Question  5.  Should  the  Ii^w  permit  {g)  the  clause  "without  recourse"? 

Mr.  de  Menezes  declared  that  the  Brazilian  law  considered  tlie 
clause  "  without  recourse  "  as  well  as  the  clause  "  return  without  costs  " 
as  null.  With  reference  to  this  latter  clause,  with  a  view  to  uni- 
formity, he  concurred  in  the  considerations  presented  by  Mr.  Vivante. 

Mr.  Dantschow  said  that  Bulgaria  could  not  accept  this  clause. 

Mr.  Hammerschlag  thought  that  the  clause  "  without  recourse  ^ 
should  be  stipulated  only  by  an  indorser,  not  by  the  drawer.  More- 
over, the  power  of  the  drawer  to  add  this  clause  would  have  no  prac- 
tical effect,  for  the  drawer  who  inserted  it  would  commit  a  genuine 
infanticide. 

Mr.  Van  Gelderen  was  opposed  to  the  clause,  because  it  would  take 
from  the  bill  of  exchange  its  special  character. 

Mr.  Simons  asked  that  the  matter  be  sent  to  the  sections. 

The  president  was  not  opposed  to  this,  but  drew  the  attention  of 
the  assembly  to  the  inconveniences  of  giving  too  much  work  to  the 
sections. 

Under  these  conditions  Mr.  Simons  did  not  insist  upon  this  propo- 
sition. 

Mr.  Cloos  was  opposed  to  admitting  the  clause  when  it  emanated 
from  the  drawer. 

Mr.  Sylvain  declared  himself  in  the  same  sense. 

Mr.  Carlin  was  also  of  the  opinion  that  this  clause  should  be 
admitted  only  on  the  part  of  indorsers.  The  drawer  who  inserted  it 
committed  contradictio  in  adjecto. 

Mr.  Beernaert  made  a  similar  observation. 

Mr.  Wurth-Weiler  expressed  himself  in  the  same  sense. 

Sir  George  BuchanaA  made  the  following  declaration : 

In  England,  In  conformity  with  article  16  of  the  law,  every  drawer  or  indorser 
of  a  bill  might  insert  an  express  stipulation  (1)  limiting  his  responsibility 
toward  the  bearer  or  relieving  himself  of  it;  (2)  relieving  the  bearer  In  whole 
or  in  part  of  these  obi  ligations  toward  him. 

Mr.  Beichmann  could  not  admit  the  clause  except  for  indorsers. 
The  president  put  the  question  to  the  assembly  on  sending  the  sub- 
ject to  the  sections,  which  was  agreed  to. 
The  president  read  question  5  (A) : 

Question  5.  Should  the  law  permit:  {h)  The  clause  which  excludes  the 
power  of  indorsement  (Rektawechsel)  ? 

Mr.  Jitta  emphasized  the  difference  which  the  laws  presented 
among  themselves  concerning  the  Rektawechsel.  Thus  in  Germany, 
a  Rektawechsel  was  not  indorsible,  but  in  Italy,  on  the  contrary,  tms 
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possibility  existed,  always  with  this  reservation,  that  it  had  no  effect 
with  regard  to  the  drawer. 

The  president  said  that  the  observation  of  Mr.  Jitta  would  appear 
in  the  minutes. 

The  next  sitting  was  fixed  for  the  next  morning  at  10  o'clock.  The 
session  ended  at  half  past  12. 


Thibd  Session,  June  25,  1010. 

President,  Mr.  Asser. 

The  sitting  was  opened  at  10.15  a.  m. 

The  president  reminded  the  delegates  that  the  proofs  of  the  pro- 
ceedings of  the  sittings  had  been  addressed  to  the  members  of  the 
conference  and  begged  them  to  send  them  back  to  the  secretary  with 
their  observations,  if  necessary,  within  24  hours. 

Mr.  Asser  announced  that  he  had  received  from  several  delegates 
a  suggestion  that  the  conference  hold  two  sessions  a  day.  He  was 
not  opposed  in  principle  to  the  adoption  of  this  proposition,  but  its 
greatest  inconvenience  would  be  in  giving  the  secretaries  a  still 
greater  volume  of  labor  in  the  preparation  of  the  minutes. 

Mr.  de  Sampaio  observed  that  if  two  sessions  a  day  were  held,  the 
conference  would  run  the  risk  of  discommoding  the  diplomatic  agents 
who  were  members  and  who  had  many  other  auties  at  The  Hague. 

The  president  replied  that  in  fixing  the  opening  of  the  afternoon 
session  at  4  o'clock,  all  interests  would  be  reconciled. 

Mr.  Carlin  asked  that  it  should  be  well  understood  that  there 
should  not  be  more  than  two  sittings  a  day,  whether  in  plenary  ses- 
sion or  in  committee.  This  was  accepted.  The  next  sessions  were  to 
take  place,  however,  in  the  hall  of  the  second  chamber  of  the  states- 
general. 

The  president  recalled  that  at  the  time  of  the  last  session  several 
delegates  had  made  observations  on  the  subject  of  the  responses  of 
their  Governments  in  the  synoptical  summary.  This  summaiy  was  a 
simple  proof,  in  which  it  was  important  that  the  delegates  should 
make  the  necessary  corrections.  They  were  requested,  therefore,  to 
inform  the  secretary  of  the  correct  text. 

The  order  of  the  day  called  for  the  continuance  of  the  general 
discussion. 

The  president  stated  that  in  regard  to  question  6,  nearly  all  the 
powers  had  made  similar  responses.  France,  however,  had  considered 
that  the  question  of  duplicates  and  copies  ought  not  to  be  regulated 
by  the  uniform  law  and  Great  Britain  had  declared  that  British 
legislation  imposed  upon  the  drawer  no  obligation  in  the  matter. 
Italy,  on  the  other  hand,  had  set  forth  that  she  considered  the  obliga- 
tion upon  the  drawer  to  furnish  more  than  one  draft  of  a  bill  of 
exchange  as  an  anachronism  which  the  uniform  law  ought  not  to 
sanction.  Would  the  delegates  of  the  powers  which  had  not  yet 
answered  the  Questionnaire  communicate  to  the  conference  the 
attitude  of  their  Governments  on  this  point? 

Mr.  Sichermann  declared  that,  whereas  the  bankers  of  Hungary 
were  formally  opposed  to  the  rule  which  obliged  the  drawer  to  give 
in  all  cases  several  drafts  of  the  bill  of  exchange,  the  Hungarian 
delegates  (modifying  in  this  respect  the  response  given  to  the  Quea* 
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tionnaire)  declared  that  it  was  not  proper  to  oblige  the  drawer  to 
furnish  several  drafts  of  the  instrument  except  in  the  case  of  an 
express  understanding  to  the  contrary.  This  was  why,  without 
enumerating  all  the  motives  of  this  decision,  the  Hungarian  dele- 
gation proposed  that  the  entire  question  concerning  duplicates  and 
copies  be  remitted  to  the  sections,  who  should  study  it  as  well  from 
the  point  of  view  of  principle  as  of  detail. 

Mr.  van  Gelderen  noted  that  in  its  response  to  the  Questionnaire 
the  Argentine  Government  had  declared  that  the  law  ought  to  limit 
the  obligation  of  the  drawer  to  furnish  more  than  one  draft  of  the 
instrument  when  bills  were  drawn  itom  one  city  on  another.  It 
seemed  that  this  distinction  was  of  some  interest. 

Mr.  de  Sampaio  expressed  himself  thus : 

In  the  name  of  my  Government,  I  must  make  some  declarntions  on  different 
points  of  the  Questionnaire  which  have  already  been  examined  by  the  conference. 

On  the  first  question  my  Government  holds  that  the  conference  should  occupy 
Itself  not  only  with  the  bill  of  exchange  and  the  promissory  note  to  order,  but 
also  with  the  check,  because  of  the  intimate  legal  correlation  which  exists 
between  the  two  instruments. 

My  Government  replies  affirmatively  to  the  second  question  as  well  as  to 
the  third. 

The  Government  of  His  Majesty  the  King  of  Portugal,  my  august  sovereign, 
does  not  think  it  necessary  to  deal  with  the  fourth  question.  In  regard  to  the 
fifth,  the  Portuguese  Government  answers  affirmatively  sections  {a),  (6),  (c), 
(d),  (e),  and  (/i),  but  negatively  sections  (/)  and  {g).  Nevertheless,  in  a 
spirit  of  conciliation,  the  Government  of  Portugal  is  disposed,  on  all  the  points 
of  the  Questionnaire,  to  make  every  possible  concession,  and  the  Portuguese 
delegation  will  acept,  ad  referendum,  the  opinion  of  the  majority,  in  order  to 
reach  the  agreement  which  seems  so  desirable. 

In  regard  to  question  6,  Mr.  de  Sampaio  thought  that  the  bill  of 
exchange  might  be  drawn  in  more  than  one  draft,  on  condition  that 
each  of  these  drafts  should  be  numbered  in  a  series,  and  that  the 
language  of  each  should  be  identical. 

The  president  thanked  the  delegate  of  Portugal  for  his  interesting 
communication. 

Mr.  Conant,  in  the  name  of  his  Government,  made  the  following 
declaration : 

The  Government  of  the  United  States  Is  in  favor  of  taking  every  practicable 
step  to  promote  the  security  of  bills  of  exchange  and  convenience  In  their  use. 
It  is  not  within  the  functions  of  the  Federal  Government  to  fix  the  law  in 
regard  to  matters  of  private  law,  except  where  they  reach  the  Federal  courts 
as  the  result  of  differences  between  citizens  of  different  States  and  between 
citizens  of  the  United  States  and  of  foreign  States. 

So  keenly  interested,  however,  have  been  the  members  of  the  American 
business  community  in  securing  uniformity  of  law  in  regard  to  commercial 
bills  that  already  37  States  and  Territories  out  of  the  46  States  and  2  Territories 
composing  the  Federal  Union  have  adopted  a  draft  of  the  negotiable-instruments 
law,  prepared  under  the  authority  of  a  body  of  commissioners  on  uniformity 
of  laws.  This  act  is  substantially  the  same  in  each  of  these  States.  There  are 
slight  differences,  growing  out  of  local  practices  and  social  policy,  but  the  essen- 
tial provisions  as  to  the  form,  requirements,  and  negotiability  of  bills  do  not 
differ  in  important  particulars.  The  first  of  these  acts  was  passed  by  the 
State  of  New  York  in  the  year  1897  and  it  has  been  adopted  by  a  number  of 
States  only  within  the  past  two  years. 

These  facts  are  stated,  first,  to  make  clear  the  position  of  the  American 
delegate,  that  he  can  only  recommend,  through  the  Federal  Department  of 
State,  the  enactment  of  desirable  provisions  of  law  to  each  of  the  46  States 
separately ;  and,  secondly,  to  indicate  the  amount  of  time  and  labor  which  has 
b^n  required  to  bring  about  the  comparative  uniformity  which  now  prevails 
among  American  States  on  the  subject  of  commercial  bills. 
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Obviously,  In  view  of  these  considerations,  the  delegate  of  the  United  States 
would  assume  a  weighty  responsibility,  and  one  difficult  to  carry  Into  execution 
in  effective  form  within  a  reasonable  time,  If  he  should  join  in  a  recommenda- 
tion to  establish  a  new  code  for  negotiable  instruments  as  a  substitute  for 
existing  laws,  or  if  he  should  recommend  important  and  radical  changes  in  the 
practice  which  has  grown  up  under  these  laws. 

From  the  standpoint  of  American  banlcers  and  merchants  and  of  the  Gov- 
ernment of  the  United  States,  the  adoption  of  such  a  policy  would  involve  long- 
continued  confusion  during  the  period  required  to  substitute  the  new  code  for 
that  which  It  has  already  required  13  years  to  enact  In  37  States  and  Terri- 
tories, and  would  Involve,  in  addition,  the  difficulties  of  Interpretation  by  the 
courts  which  always  arise  In  the  application  of  a  new  measure  departing 
radically  from  the  language  and  effect  of  previous  laws  and  judicial  decisions. 

The  broad  views  and  conciliatory  spirit  expressed  by  the  distinguished  dele- 
gates of  Germany,  Belgium,  Switeerland,  and  of  the  French  Republic,  that 
worthy  sister  of  the  American  Republic,  have  made  a  strong  appeal  to  the 
sympathies  of  the  American  delegate,  as  they  have  probably  to  the  entire  con- 
ference. It  would  be  a  long  step  in  the  direction  of  promoting  international 
commerce  if  comparative  uniformity  in  law  and  practice  could  be  brought  about 
among  the  many  States  of  continental  Europe,  even  if  some  divergences  should 
continue  to  exist  between  continental  Europe  on  the  one  hand  and  Great 
Britain  and  her  colonies  and  the  United  States  on  the  other. 

There  are  several  points  of  European  practice,  especially  in  relation  to  inter- 
national bills,  which  would  be  acceptable  to  American  bankers  if  such  points 
could  be  adopted  as  the  uniform  policy  of  the  principal  commercial  nations. 
There  are  also  provisions  which  are  already  embodied  in  the  English  statute, 
relating  to  the  conflict  of  laws,  which  do  not  appear  in  the  laws  of  the  American 
States,  which  might  be  adopted  as  supplementary  to  those  laws  without  con- 
flicting seriously  with  them.  .Upon  these  subjects  the  delegate  of  the  United 
States  is  willing  to  confer  fully  with  the  representatives  of  other  Governments ; 
but  he  prefers  not  .to  enter  at  length  at  the  present  time  into  the  discussion  of 
a  uniform  law,  which  could  not  be  adopted  by  the  American  States  as  a  substi- 
tute for  their  existing  laws  without  disturbing  that  comparative  uniformity 
which  now  exists  among  the  various  States  and  with  other  important  com- 
mercial countries. 

The  president  thanked  Mr.  Conant  for  his  declaration.  He  had 
already  informed  the  conference  at  its  opening  sitting  of  the  consid- 
erable personal  effort  which  Mr.  Conant  had  made  in  America  to 
reach  the  unification  of  the  law  of  exchange  and  the  excellent  results 
which  he  had  obtained.  He  was  happy  to  note  that  the  delegate  of 
the  United  States  of  America  would  continue  his  efforts  to  complete 
his  work. 

The  president  proposed  the  reference  of  question  6  to  the  sections, 
which  was  ordered. 

Question  7.  Should  the  law  regulate  the  documentary  draft  (bill  of  lading, 
policy  of  Insurance,  etc.)? 

The  president  noted  that  the  powers  had  all  responded  negatively 
to  this  question  with  the  exception  of  Switzerland. 

Mr.  Wurth-Weiler  observed  that  in  the  synoptical  summary  the 
response  of  the  Grand  Ducal  Government  was  not  considered  as  pre- 
cise. The  fault  lay  with  a  copyist,  who  had  omitted  the  most  im- 
portant part.  The  response  of  Luxemburg  should  be  completed  by 
the  following  paragraph : 

But  whatever  may  be  the  Interest  which  should  be  given  to  the  documentary 
draft,  it  appears  to  us  preferable  not  to  regulate  it  in  the  uniform  law.  It 
would  complicate  this  law  uselessly  to  insert  in  it  provisions  connected  with 
matters  accessory  to  the  bill  of  exchange. 

Mr.  Carlin  reserved  the  privilege  of  giving  to  the  sections  expla- 
nations on  the  response  of  the  Federal  Government.    The  Swiss  dele- 
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^tion  would,  however,  for  the  purpose  of  conciliation,  perhaps  aban- 
don its  attitude  on  this  subject 

The  president  called  the  attention  of  the  conference  to  the  desir- 
ability of  sending  to  the  sections  only  Questions  on  which  important 
divergences  of  view  had  been  disclosed.  Other  questions,  like  No. 
7,  would  be  examined  only  by  the  central  committee,  composed  of  the 
chairmen  and  rapporteurs  of  the  sections. 

Mr.  van  Gelderen  thought  that  it  would  perhaps  be  interesting  for 
the  Swiss  delegation  to  make  known  at  the  present  time  its  opinion 
on  this  question.  Unanimity  might  be  immediately  arrived  at  oy  the 
plenary  assembljr. 

Mr.  Carlin  insisted  on  remission  to  the  central  committee.  How- 
ever, in  view  of  the  unanimity  of  the  powers  the  Swiss  delegation 
would  probably  withdraw  its  objections. 

Reference  to  the  central  committee  wfis  ordered. 

Mr.  de  Menezes  made  known  that  his  Government  answered  ques- 
tion 7  in  the  negative. 

Question  8.  (Ck)nceming  indorsements.) 

Mr.  de  Menezes  said  that,  according  to  the  law  of  his  country, 
every  indorsement  before  maturity,  which  was  not  given  by  way  of 
agency,  transmitted  the  ownership  of  the  bill  of  exchange  with  the 
joint  responsibility  of  the  indorsers.  To  constitute  a  valid  indorse- 
ment, the  simple  signature  of  the  indorser,  or  of  his  special  agent, 
put  upon  the  back  of  a  bill  of  exchange,  was  sufficient. 

Mr.  Pantschow  declared  that  he  made  the  same  response  to  the 
question  as  Germany. 

Mr.  de  Sampaio  indicated  the  responses  made  by  his  Government 
to  the  various  paragraphs  of  article  8,  as  follows : 

The  indorsement  should  be  written  on  the  bill  of  exchange  or  on  a  separate 
document  annexed  to  the  bill.  In  the  latter  case  the  bill  of  exchange  should 
be  fully  described  on  the  separate  document.  Indorsement  might  also  be  glvea 
by  any  other  means  which  was  sufliciently  certain : 

(a)  Indorsiement  may  be  in  blank. 

(h)  It  is  admissible  by  way  of  agency,  provided  that  it  is  expressly  men- 
tioned. 

(c)  Indorsement  subsequent  to  maturity  should  have  in  general  only  the 
effect  of  a  cession  of  a  claim,  except  in  case  of  an  agreement  to  the  contrary 
between  the  one  parting  with  the  document  and  the  transferee.  This  indorse- 
ment ought  not  to  have  any  effect  on  the  commercial  nature  of  the  instrument. 
When  the  bill  has  been  protested  within  the  proper  time,  indorsement  should 
have  all  its  legal  effects,  as  if  it  had  been  given  before  maturity. 

Section  (6)  was  submitted  for  discussion.  The  president  noted  that 
the  powers  were  unanimous,  except  Bolivia,  for  permitting  indorse- 
ment in  blank.  Belgium,  nevertheless,  considered  that  the  law  should 
not  concern  itself  with  this  question. 

Mr.  van  der  Rest  declared  that  the  Belgian  delegation  was  dis- 
posed not  to  insist  upon  this  point. 

Mr.  Beemaert  observed  that  in  making  this  concession  Belgium 
wished,  like  Switzerland,  to  demonstrate  the  spirit  of  conciliation  by 
which  she  was  animated. 

Mr.  Lyon-Caen  asked  if  it  was  certain  that  the  affirmative  responses 
to  section  (6)  were  proof  of  a  complete  understanding  of  the  powers 
on  this  point.  All  were  in  favor  of  allowing  indorsement  in  blank. 
Was  it  to  be  understood  that  they  allowed  it  with  the  same  effects? 
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» 

Indorsement  in  blank  was  equivalent  in  France  only  to  indorsement 
by  way  of  agency.  The  French  delegation,  in  answering  section  ^6), 
wished  to  specifj^  that,  in  departing  from  existing  French  legislation, 
it  would  admit,  in  conformity  with  certain  foreign  systems,  that  in- 
dorsement in  blank  would  transfer  ownership.  It  was  a  new  step 
which  France  took  toward  harmony.  It  was  important  to  know  if 
the  other  powers  gave  the  same  interpretation  to  their  response. 
The  question  was  referred  to  the  central  committee. 

Section  (c).  (Indorsement  by  power  of  attorney.) 

Mr.  Vivante  set  forth  the  response  of  his  Government  to  question 
8(c),  to  the  effect  that  it  belonged  to  the  internal  legislation  of  each 
state  to  determine  the  expressions  which  should  m  employed  for 
the  forms  of  indorsement. 

It  was  decided  to  refer  the  matter  to  the  central  committee. 

Section  8  (d).  (Indorsemoit  subsequent  to  maturity.) 

Mr.  Cloos  said  that  the  response  of  his  Government  to  section  (d) 
was,  as  the  editor  of  the  synnoptical  summary  remarked,  incompre- 
hensible. This  arose  from  an  error  in  translation,  which  he  re- 
gretted. 

An  indorsement  subsequent  to  maturity  ought  to  produce  the 
effects  of  an  indorsement  and  not  simply  those  of  a  simple  cession. 
If  an  indorsement  was  subseauent  to  maturity,  two  cases  might  pre- 
sent themselves.  The  bill  or  exchange  might  have  been  duly  pro- 
tested for  nonpayment  or  it  might  not  have  been  protested.  The 
Danish  delegation  believed  that,  in  the  first  case,  the  holder  ought 
not  to  be  compelled  to  have  the  draft  protested  again,  but,  in  the 
second  case,  it  would  be  equitable  that  the  owner  of  the  bill  of  ex- 
change should  seek  for  payment  first  from  the  acceptor  before  taking 
recourse  against  indorsers  subsequent  to  maturity.  In  this  last  case, 
the  indorsement  subsequent  to  maturity  would  be  equal  to  a  draft 
at  sight  drawn  by  the  first  subsequent  indorser. 

The  president  requested  Mr.  Cloos  to  remit  to  the  secretary  the 
text  which  should  be  inserted  in  the  synnoptical  summary.^ 

Mr.  Simons  observed  that  the  response  of  the  German  Government 
to  section  (d)  was  not  complete.  It  was  proper  to  add  to  it  "but  the 
party  who  pays  shall  not  be  bound  to  verify  the  authenticity  of  the 
mdorsement" 

Mr.  Ydnez  declared  that  the  law  ought  to  recognize  four  forms  of 
indorsement— complete  indorsement  to  the  order  of  a  person  certain ; 
indorsement  in  blank ;  indorsement  for  security ;  and  indorsement  by 
power  of  attorney,  all  these  forms  corresponding  to  the  diverse  re- 
lations of  affairs  which  were  completely  different.  All  indorsements 
ought  to  transmit  the  ownership  of  a  bill  of  exchange  with  regard 
to  the  debtor.  Indorsement  subsequent  to  maturity  ought  to  have 
only  the  effects  of  a  cession. 

^  Th\M  text  was  as  follows : 

"  Inaonement  Bubsequent  to  maturity  ougbt  to  be  permitted  with  tbe  ordinary  legal 
effects: 

"  1.  If  tbe  bill  of  exchange  has  been  duly  protested  for  nonpayment,  the  party  who 
indorses  It  becomes  directly  responsible  to  the  indorsee,  without  liability  upon  the 
latter  to  first  seek  reimbursement  from  the  drawee; 

"  2.  If  the  formality  of  protest  has  been  neglected,  the  bill  of  exchange  should  have 
tbe  effect  of  a  bill  at  alght  drawn  by  the  subsequent  Indorser." 


92  INTEBKATIONAL  OONFEBEKOE  ON  BILLS  OF  EXCHANGB. 

« 

Section  {d)  was  referred  to  the  sections. 

Question  9.  (Relative  to  the  obligation  of  the  drawer  to  provide  cover  and 
relative  to  the  consequences  resulting  from  fulfillment  or  default  In  this  obli- 
gation.) 

The  president  said  that  all  the  powers  except  Bolivia  were  of  the 
opinion  that  the  law  ought  not  to  contain  provisions  relative  to  cover. 

Mr.  Lyon-Caen  thought  proper  to  make  a  declaration  which  he 
would  be  undoubtedly  compelled  to  repeat  before  the  sections.  He 
recalled  that  in  regard  to  cover  (provision)  there  existed  profound 
diflferences  between  different  systems  of  law.  Certain  ones,  notably 
those  of  Germany,  the  Scandinavian  countries,  Austria,  and  others, 
did  not  deal  with  this  question;  in  those  countries  the  cover,  if  it 
existed,  continued  to  belong  exclusively,  except  for  a  formal  agree- 
ment to  the  contraiT,  to  the  drawer.  In  France,  although  the  law 
had  not  pronounced  upon  this  point,  an  entirely  different  solution 
had  been  adopted.  This  solution  had,  moreover,  been  formally  sanc- 
tioned by  Belgium,  and,  according  to  the  English  law  of  1882,  the  ap- 
plication of  the  Scotch  law,  conforming  to  the  Franco-Belgian  sys- 
tem, had  been  recognized. 

Without  entering  into  extended  details,  the  French  delegate  felt 
that  he  ought  to  declare  at  once  that  it  would  be  impossible  for 
the  Government  of  the  Republic  to  renounce  a  practice  with  which 
the  interested  parties  were  peculiarly  satisfied.  This  determination 
was  not  dictated  by  theoretical  reasons,  but  was  based  on  an  inquiry 
made,  in  view  of  the  question,  by  the  Government  from  the  estab- 
lishments of  credit,  and  they  had  been  unanimous  on  this  subject. 
In  spite  of  his  warm  desire  for  conciliation,  it  would  be  impossible 
for  the  French  delegation  to  compromise  on  this  point.  Compelled, 
therefore,  to  seek  a  different  solution,  Mr.  Lyon-Caen  was  able  to 
infonn  the  conference  of  a  proposition  which  would  be  without  doubt 
made  on  this  subject  by  its  author,  the  first  German  delegate,  Dr. 
Kriege.  This  solution,  considering  the  imjDossibility  of  attaining 
imity  on  the  question  of  cover,  would  tend  to  seek  the  means  of 
regulating  the  conflicts  which  might  arise  from  the  divergence  in 
legislative  systems.  Hence  Mr.  Lyon-Caen  proposed  to  rerer  ques- 
tion 9  to  the  committee  on  private  international  law. 

Mr.  Simons  supported  the  proposition  of  Mr.  Lyon-Caen,  and  it 
was  adopted. 

Mr.  de  Sampaio  announced  that  he  answered  question  9  in  the 
negative. 

Question  10  (a). 

Mr.  Sichermann  said  that  the  Hungarian  delegates  desired  to  add 
on  this  subject  to  the  reply  given  to  the  Questionnaire,  that  they 
found  it  desirable  to  permit  stipulation  in  the  bill  of  exchange  tiiat 
presentation  for  acceptance  was  obligatory  or  that  such  presentment 
was  prohibited. 

Mr.  de  Menezes  declared  that  the  presentment  of  the  bill  of  ex- 
change for  acceptance  ought  to  be  optional  when  the  date  of  ma- 
turity was  certain,  but  obligatory  when  it  was  drawn  at  a  certain 
time  after  sight,  because  in  this  case  the  date  of  acceptance  estab- 
lished the  beginning  of  the  time  it  was  to  run. 

The  clause  forbidding  the  presentment  of  the  bill  of  exchange  for 
acceptance  to  the  drawee  ought  to  be  considered  null. 
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Mr.  de  Sampaio  expressed  himself  that,  in  principle,  the  option 
ought  to  be  recognized  in  the  holder  to  require  or  not  to  require  ac- 
ceptance- Presentment  for  acceptance  ought,  as  a  general  rule,  to 
be  optional,  and  ought  to  be  obligatory  only  for  bills  payable  at  a 
certain  time  after  sight  or  payable  in  another  place  than  the  domicile 
of  the  drawee. 

Mr.  Mayer  made  the  following  declaration : 

I  ought  to  modify  a  Uttle  our  response  on  this  point  to  the  Questionnaire. 
According  jto  our  opinion,  the  holder  ou^ht  to  have  always  the  right  of  assuring 
himself  whether  the  drawee  will  be  disposed  or  not  to  accept  the  bill  of  ex- 
change and  to  satisfy  himself  In  this  manner  as  to  the  value  of  the  bill.  It 
Is  true  that  drafts  are  often  found  In  commerce  which  bear  a  clause  forbidding 
presentment  for  acceptance.  It  is  sufficient,  then,  that  the  parties  should  agree 
upon  his  point  outside  the  bill  of  exchange;  but  it  would  be  dangerous  to 
establish  in  the  law  a  prohibition  of  this  sort  which  is  contrary  to  the  nature 
of  the  bill  of  exchange.  Such  a  prohibition  would  be  a  source  of  abuse  and  of 
more  or  less  dishonest  maneuvers. 

Further,  we  believe  that  this  rule,  if  Inserted  In  the  law,  would  be  ineffectual, 
because  it  would  be  very  difficult  to  find  a  corresponding  penalty. 

In  regard  to  the  stipulation  rendering  obligatory  the  presentment  for  ac- 
v-eptance  of  the  bill,  we  believe  that  sufficient  reason  does  not  exist  to  i)ermit 
the  drawer  to  impose  such  an  obligation  on  the  first  holder  under  penalty  of 
losing  his  right  of  recourse,  unless  the  bill  of  exchange  is  payable  in  a  different 
place  from  that  of  the  domicile  of  the  drawee. 

Mr.  de  la  Rica  y  Calvo  announced  to  the  conference  that  he  would 
be  in  a  position  in  a  few  days  to  present  a  memorandum  containing 
the  responses  of  his  Government  to  the  Questionnaire  of  the  Nether- 
lands. 

Mr.  Sichermann  said,  in  regard  to  the  second  part  of  question  10: 

The  Hungarian  delegates  add  to  the  response  given  to  the  Questionnaire 
that  if  a  bill  of  exchange  is  payable  at  a  certain  time  after  sight,  it  is  only 
the  presentation  for  visa  which  is  necessary  to  fix  the  point  of  departure  of 
the  term  of  maturity,  because,  apart  from  other  considerations,  the  bill  of 
exchange  not  subject  to  acceptance  need  not  be  presented  for  acceptance.  But  it 
went  without  saying  that  such  presontment  was  included  in  presentment  for 
acceptance  and  that  the  dated  acceptnnce  took  the  place  of  the  visa. 

Mr.  van  der  Rest  asked  that  the  response  of  Belgium,  inserted  in 
the  synoptical  summary,  should  be  corrected  as  follows : 

The  obligation  to  present  the  bill  for  acceptance  should  be  recognized  only  in 
the  case  of  section  (6). 

Mr.  Simons  corrected  also  the  response  of  the  German  Government. 
It  should  be  expressed  thus: 

(6)  Bills  of  exchange  drawn  at  a  certain  time  after  sight  should  be  presrated 
for  acceptance  and  protested  in  case  of  nonacceptance  within  a  period  of  six 
months  after  their  date,  unless  the  drawer  has  in  the  document  itself  prescribed 
a  different  date.  Neglect  to  observe  this  limit  should  involve  the  loss  of 
recourse  against  the  drawer  and  the  indorsers. 

Bills  of  exchange  drawn  at  sight  should  be  presented  for  payment  within 
a  period  of  six  months  from  the  date  of  the  instrument,  under  penalty  of  loss 
of  recourse  against  the  drawer  and  the  indorsers.  If  the  drawer  or  any  indorser 
has  provided  for  a  special  period,  this  i)eriod  shall  be  observed  under  penalty 
of  loss  of  recourse  against  the  party  who  has  fixed  it. 

Mr.  Jitta  thought  that  the  attention  of  the  sections  ought  to  be 
called  to  the  distinction  between  bills  of  exchange  at  sight  and  bills 
at  a  certain  time  after  sight,  just  as  had  been  'done  between  the 
acceptance  and  the  visa. 

Ciount  Ehrensvard  declared  that  his  response  was  in  harmony  with 
that  of  Belgium,  Denmark,  and  Norway. 
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Mr.  Carlin  specified  as  follows  the  response  of  his  Government: 

There  is  no  obligation  to  present  the  bill  of  exchange  for  acceptance  when  It 
is  drawn  at  a  certain  time  after  sight  It  suffices  that  it  be  presented  to  the 
drawee,  in  order  that  he  may  have  knowledge  of  it  and  may  note  on  the  instm- 
ment  the  date  of  presentment. 

It  was  voted  to  refer  question  10  to  the  sections. 

Question  11  (c). 

Mr.  de  Sampaio  declared  that  the  acceptance  ought  to  be  written  on 
the  bill  itself  and  signed  by  the  acceptor.  The  simple  signature  of 
the  drawee  placed  on  the  face  of  the  bill  should  be  considered  as  an 
acceptance.  Acceptance  given  on  a  separate  document  oug:ht  not  to 
be  permitted.  The  drawee  should  be  permitted  to  cancel  his  accept- 
ance so  long  as  he  has  not  parted  with  the  bill  of  exchange  and  if  24 
hours  have  not  elapsed  since  the  presentment. 

Mr.  Simons  demanded  the  reference  of  this  article  to  the  sections, 
which  was  agreed  to. 

Question  12. 

Mr.  de  Sampaio  made  the  following  declaration: 

Acceptance  ought  to  take  place  within  the  24  hours  after  the  presentment  of 
the  bill  of  exchange  and  ought  not  to  be  conditional,  but  it  should  be  permitted 
for  a  part  of  the  amount  of  the  bill. 

Ck)nsequently  the  refusal  of  acceptance  may  be  also  partial. 

Refusal  of  acceptance  ought  to  be  followed  by  a  protest  left  at  the  residence  of 
the  drawee  (a). 

The  holder  should  have  recourse  against  the  indorsers,  the  drawer,  and  the 
party  who  has  given  the  guaranty  (&),  all  of  whom  should  have  the  choice 
between  giving  security  or  reimbursement  (c). 

Mr.  Dantschow  declared,  in  responding  to  question  12  (c),  that 
those  against  whom  recourse  was  exercised  ought  not  to  have  the 
choice  between  giving  security  or  reimbursement,  but  that  it  was 
preferable  to  give  to  the  holder  the  right  to  demand  reimbursement 
with  the  deduction  of  a  discount. 

At  the  request  of  Mr.  Simons,  section  (c)  of  question  12  was 
referred  to  the  sections. 

Question  13. 

Mr.  Sichermann  declared  that  the  Hungarian  delegates  added  to 
the  response  given  on  this  subject  to  the  Questionnaire  that  the  right 
to  demand  reimbursement  ought  to  be  given  also  in  case  of  the  in- 
solvency of  the  drawer  of  a  bill  of  exchange  which  was  not  subject  to 
acceptance. 

Mr.  de  Sampaio  made  the  declaration  that  the  failure  of  the  drawee 
ought  to  have  as  a  consequence  that  the  bill  should  become  immedi- 
ately due  and  payable. 

Mr.  de  Menezes  expressed  the  view  that  in  case  of  the  failure  of 
the  acceptor,  the  bill  of  exchange  ought  to  be  considered  as  having 
matured.  The  payment,  however,  might  be  adjourned  until  the  day 
of  the  ordinary  maturity  of  the  document  if  there  was  an  acceptance 
by  another  drawee,  or — in  default  of  this — acquiescence  of  the  holder, 
expressed  in  an  act  of  protest,  that  the  bill  of  exchange  might  be 
accepted  by  a  party  interv^ening  voluntarily. 

Mr.  Simons  asked  the  reference  of  this  question  to  the  sections, 
which  was  agreed  ta 
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QueBtlon  14. 

The  President  recalled  that  at  the  last  sitting  the  conference  de- 
cided, on  the  proposal  of  the  German  delegation,  to  discuss  at  the 
same  time  with  No.  14  sections  (d)  and  (e)  of  question  5. 

Mr.  de  Sampaio  declared : 

Acceptance  for  honor  ought  to  be  permitted  only  after  a  protest  for  nonaccept- 
ance  has  been  drawn  against  the  drawee. 
Acceptance  for  honor  may  be  given  by : 

1.  Any  person  designated  for  this  purpose  in  the  bill  of  exchange  either  by 
the  drawer  or  by  one  of  the  indorsers ; 

2.  Any  other  person,  but  on  the  condition  that  neither  the  drawee  nor  the 
person  designated  by  the  drawer  or  the  indorsers  have  accepted. 

Acceptance  for  honor  ought  to  be  signed  by  the  person  intervening  on  the  bill 
of  exchange  and  set  forth  in  the  protest  for  nonacceptance,  with  notice  to  the 
drawee. 

Acceptance  for  honor  involves  for  the  person  intervening  the  obligations 
which  would  have  rested  upon  the  drawee  from  the  fact  of  his  acceptance.  It 
does  not  discharge  the  drawee,  the  indorsers,  nor  the  drawer  from  their 
liabilities. 

Mr.  Simons  considered  that  the  questions  relative  to  acceptance 
for  honor  were  difficult,  and  as  their  practical  importance  was  incon- 
siderable it  seemed  to  him  that  their  discussion  in  full  assembly  was 
useless.     He  asked  the  reference  of  the  matter  to  the  sections. 

The  president  was  not  opposed  to  the  adoption  of  this  proposition, 
but  regretted  that  the  delegates  did  not  think  they  ou^t  to  make 
their  opinions  on  these  points  known  at  present. 

Question  15.  (Guaranty  by  third  party.) 

The  president  noted  that  the  powers  were  unanimously  in  the  affir- 
mative, except  France,  who  made  a  restriction  in  regara  to  the  giver 
of  a  guaranty  who  was  already  liable  on  the  bill  of  exchange. 

Mr.  Lyon-Caen  explained  that  the  French  response  conformed  to 
the  law  on  this  subject  in  all  countries.  The  bond  was  intended  to 
enhance  the  value  of  the  bill  of  exchange.  How  would  this  end  be 
attained  if  the  giver  of  the  bill  was  already  liable? 

The  president  thought  that  in  certain  cases  the  restriction  might 
be  harmful,  as,  for  example,  when  a  person,  after  having  indorsed 
the  draft  or  having  given  a  guaranty  for  an  indorser,  wished  to 
give  his  guaranty  for  the  drawer.  Great  Britain  had  declared  that 
me  guaranty  was  unknown  there.  Did  the  British  delegate  desire 
to  make  a  communication  on  this  subject? 

Sir  Mackenzie  Chalmers  declared  that  the  difference  of  view  on 
this  point  was  a  pure  question  of  words.  The  guaranty  did  not  exist 
in  England,  but  to  obligate  himself  the  party  who  was  called  the 
giver  of  the  bond  (le  donneur  d'aval)  had  only  in  England  to  affix 
nis  signature  upon  the  instrument. 

Mr.  de  Sampaio  made  the  following  declaration : 

The  guaranty  Is  admitted  (o).  It  ought  to  be  made  the  object  of  express 
mention,  either  on  the  biU  of  exchange  itself,  on  a  separate  document,  or  even 
by  letter.  The  simple  signature  given  upon  the  back  of  a  bill  of  exchange  by 
a  person  who  is  neither  drawer  nor  acceptor  constitutes  a  guaranty. 

The  effect  of  the  guaranty  is  to  render  the  person  who  has  signed  it  Jointly 
responsible  for  all  the  liabilities  of  the  person  for  whose  profit  the  guaranty 
has  been  given  and  to  confer  upon  him  all  the  rights  of  this  person.  In  default 
of  a  special  declaration  the  guaranty  is  presumed  to  have  been  given  in  favor 
of  the  acceptor  or,  in  default  of  an  acceptor,  in  favor  of  the  drawer  (6). 
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Mr.  Vivante  desired  to  submit  an  observation  on  the  French  re- 
sponse. The  president  had  cited  an  example  in  which  the  guaranty 
of  a  bill  of  exchange  by  a  person  who  was  already  liable  thereon 
would  present  a  practical  feature.  But  the  guaranty  of  an  indorser 
for  an  acceptor  was  another  more  frequent  example.  This  question 
might  be  profitably  examined  in  the  sections. 

Mr.  Lyon-Caen  recognized  the  correctness  of  the  observations  of 
Messrs.  Asser  and  Vivante.  The  French  Government  had  only 
intended  to  set  forth  the  general  rule,  and  the  cases  cited  were  excep- 
tional. 

Mr.  Sichermann  declared  that  there  was  a  great  diflFerence  between 
the  German  guaranty  and,  for  example,  the  Hungarian,  Bulgarian, 
Russian,  and  perhaps  the  Japanese  and  Italian  ^ranties.  The 
Wechselordnung  required  a  joint  signature  of  the  prmcipal  declara- 
tion, while  the  Hungarian  law  prescribed  a  special  declaration  under 
the  form  of  a  bond.  There  were,  moreover,  differences  with  regard  to 
the  relations  existing  between  the  principal  debtor  and  the  party 
giving  the  guaranty.  The  differences  renaered  it  necessary  to  remit 
this  question  to  the  sections. 

Question  16.  (Maturity.) 

Sir  George  Buchanan  expressed  himself  in  these  terms : 

Before  pronouncing  on  the  question  of  days  of  grace,  we  desire  to  declare  that 
we  are  not  authorized  to  take  decisions  nor  to  make  declarations  which  would 
bind  our  Government.  All  that  our  instructions  permit  Is  to  give  our  personal 
opinion  and  to  formulate  the  propositions  which  we  consider  It  useful  to 
recommend  to  our  Government.  With  these  reservations,  we  are  disposed  to 
take  into  consideration  the  question  if  it  will  be  possible  to  recommend  to  the 
Government  of  His  Majesty  the  abolition  of  days  of  grace. 

The  president  thanked  Sir  George  Buchanan  for  his  declaration,  of 
which  the  conference  would  be  happy  to  take  notice. 
Mr.  de  Sampaio  made  the  following  declaration : 

The  amount  of  the  bill  is  payable  on  the  day  of  maturity,  or  before  maturity 
In  case  of  the  failure  of  the  drawee  (Q.  13).  If  the  bill  Indicates  the  day  of 
maturity,  payment  should  be  made  on  the  same  day.  If  maturity  falls  on  a 
holiday,  payment  should  be  made  on  the  first  business  day.  If  the  bill  of 
exchange  is  payable  at  a  fair,  it  is  payable  on  the  last  day  of  the  fair.  If  the 
bill  is  payable  at  sight,  it  Is  payable  on  the  day  of  presentment.  If  the  bill  is 
payable  a  certain  time  after  sight,  the  point  of  departure  of  the  time  is  the  date 
of  acceptance,  or  in  default  of  acceptance,  the  date  of  the  protest  for  non- 
acceptance. 

Mr.  Lyon-Caen  announced  that  he  would  transmit  to  the  secretary 
a  new  translation  of  the  French  response  to  the  third  paragraph  of 
question  16  (relative  to  usances),  since  the  printed  response  was 
unintelligible  by  reason  of  an  error  in  the  copy. 

Messrs.  Beichmann  and  Jitta  asked  the  reference  of  question  16  to 
the  sections,  which  was  agreed  to. 

Question  17.  (Payment.) 

The  president  requested  the  English  delegation  to  give  to  the  con- 
ference some  enlightenment  on  the  "  reasonable  time  '  within  which 
a  bill  of  exchange  at  sight  ought  to  be  presented  for  payment.  What 
was  English  jurisprudence  in  this  respect  ? 

Sir  Mackenzie  Chalmers  replied  that  jurisprudence  had  not  fixed  a 
definite  limit  of  time.  In  practice,  especially  where  the  check  was 
involved,  it  was  pretty  well  established  that  a  banker  would  not  pay 
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a  check,  without  a  special  order,  more  than  six  months  after  its 
issue. 

Mr.  Cloos  declared  that  the  Danish  law  contained  no  provision 
relative  to  days  of  grace,  but  it  provided  for  a  delay  of  two  days  be^ 
fore  making  the  protest. 

Mr.  de  Sampaio,  made  the  following  declarations : 

The  payment  of  a  bUl  of  exchange  ought  to  be  required  and  effected  on  the 
day  of  maturity  (a). 

The  holder  ought  not  to  be  obliged  to  receive  the  amount  of  a  bill  of  ex- 
change before  the  day  of  maturity  ( & ) . 

The  drawee  who  pays  before  maturity  is  responsible  for  the  validity  of  the 
payment.  The  drawee  who  pays  on  the  day  of  maturity  is  legally  discharged, 
save  in  the  case  of  the  following  exceptions:  Opposition  from  a  third  party; 
loss  of  the  bill;  incapacity  of  the  holder  (c). 

Except  for  a  contrary  stipulation,  the  bill  should  be  paid  in  money  or  notes 
which  are  legal  tender  at  the  place  of  payment.  If  the  amount  of  the  bill 
of  exchange  is  indicated  in  foreign  money,  the  payment,  except  for  agreement 
to  the  contrary,  should  be  made  according  to  the  rate  of  exchange  established 
on  the  day  before  the  day  of  maturity  (d). 

The  holder  may  accept  a  partial  payment,  even  in  the  case  where  acceptance 
was  given  for  the  entire  amount  (e). 

Sections  (6)  and  (c)  did  not  lead  to  any  discussion,  but  were  left 
for  examination  by  the  central  committee. 

Question  17(d). 

Mr.  Simons  asked  its  reference  to  the  sections.  The  German  dele- 
gation would  explain  to  the  section  the  reasons  for  their  response  to 
the  Questionnaire. 

Mr.  Beernaert  remarked  that  the  Belgian  Government  had  not 
answered  this  question,  because  it  considered  that  it  did  not  belong  to 
the  law  of  exchange. 

The  president  thought  that  the  sections  would  express  themselves 
on  this  point.  It  did  not  seem  possible  to  avoid  this  question,  which 
in  the  Netherlands  law  was  the  subject  of  two  articles. 

Reference  to  the  sections  was  ordered. 

The  president  read  to  the  conference  a  letter  in  which  Mr.  Syl- 
vain,  delegate  of  Haiti,  having  been  obliged  to  return  to  his  post  at 
Paris,  excused  himself  for  not  being  able  to  be  present  at  all  the 
sessions  of  the  conference. 

The  session  terminated  at  noon. 


FouBTH  Session,  June  27,  1910. 

President,  Mr.  Asser. 

The  session  was  opened  at  10.15  a.  m. 

Before  continuing  the  gen&ral  discussion.  Sir  George  Buchanan 
proposed  to  make  the  sessions  longer  and  to  give  up  those  of  the 
afternoon. 

The  president  replied  that  the  general  discussion  would  probably 
be  terminated  at  this  session,  and  that  each  section  would  then  lie 
free  to  regulate  its  own  working  hours.  The  president  read  a  letter 
from  Mr.  Beernaert,  announcing  his  absence  for  several  days.  He 
also  made  known  to  the  conference  that,  according  to  a  communica- 
tion from  the  consul  of  Greece  at  Amsterdam,  the  Hellenic  Govern- 
ment had  named  two  delegates,  who  were,  however,  prevented  by 
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their  university  duties  from  participating  in  the  work  of  the 
conference. 

The  delegate  of  Nicaragua  telegraphed  from  Paris  to  the  presi- 
dent that  he  would  reach  The  Hague  on  Wednesday  next,  the  29th 
instant. 

Mr.  Y&nez  asked  the  opportunity  to  make  an  observation  in 
regard  to  question  17.  The  majority  of  the  powers  were  agreed  in 
establishing  in  the  law  the  obligation  of  the  holder  to  accent  a  partial 

{)ayment  or  the  bill.  This  idea  would  be  contrary  to  Chilean  legis- 
ation.  According  to  the  opinion  of  the  delegate  of  Chile,  the 
acceptance  of  partial  payment  of  a  bill  of  excnanse,  like  that  of 
partial  acceptance,  should  be  optional  with  the  holaer,  who  ^ould 
not  be  obliged  to  accept  a  less  sum  than  the  amount  of  his  claim,  as 
the  creditor  was  the  best  judge  of  his  own  interests.  Chile  would 
adhere  on  this  point  to  the  response  of  Great  Britain. 

The  conference  proceeded  to  the  consideration  of  Chapter  VIII, 
concerning  payment  for  honor. 

Question  18.  (a)  By  whom  and  for  whom  should  payment  for  honor  be  made? 

Osman  Bey  made  the  following  declaration : 

In  our  response  to  question  18  we  said  that  payment  for  honor  might  be  D[iade 
by  the  persons  indicated  by  the  drawer  as  bound  to  pay  the  bill  of  exchange 
in  case  of  need  or  as  acceptors  for  honor.  If  in  a  bill  of  exchange  not  paid  by 
the  drawee  the  drawer  has  indicated  as  bound  to  pay  in  case  of  need  or  as  ac- 
ceptor for  honor  persons  domiciled  in  the  place  where  the  bill  is  payable,  the 
holder  ought  not  later  than  the  second  business  day  after  maturity  to  present 
the  bill  for  payment  to  all  these  persons  and  to  establish  the  result  of  the 
presentment  in  a  protest  for  nonpayment.  In  case  of  neglect  to  do  so,  he 
should  lose  his  recourse  against  the  drawer,  against  the  party  for  whom  inter- 
vention has  taken  place,  and  against  his  successors;  and  we  have  added  at 
the  end  of  our  response  that  payment  for  honor  may  take  place  for  the  drawer, 
for  one  of  the  indorsers,  or  for  the  giver  of  a  guarantee  (aval).  I  now  wish 
to  modify  this  in  the  following  terms : 

"Any  third  party  may  intervene  for  any  signer  of  the  bill  of  exchange, 
whether  drawer,  indorser,  or  guarantor.  The  refusal  of  payment  should  be 
established  by  a  protest" 

The  president  declared  that  a  record  would  be  made  of  this 
declaration. 
Mr.  de  Sampaio  made  the  following  declaration : 

Mr.  President,  as  it  is  my  duty  to  present  to  this  illustrious  assembly  in  the 
general  discussion  the  point  of  view  of  my  Government,  I  think  that  it  will  be 
preferable  not  to  fatigue  the  attention  of  the  honorable  members  of  the  con- 
ference assembled  here  with  the  most  praiseworthy  purpose  of  seeking  to  find, 
by  means  of  mutual  concessions,  a  ground  of  understanding  which  will  be  pro- 
ductive in  securing  unification,  wherever  possible,  in  the  law  of  exchange.  I 
think,  as  I  have  said,  that  it  will  be  better  to  transmit  to  .the  secretary  the 
opinions  of  the  Government  of  His  Very  Faithful  Majesty,  asking  at  the  same 
time  the  permission  of  our  eminent  president,  and  expressing  the  wish  that  the 
secretary  will  insert  them  in  their  proper  place  in  the  proceedings.  I  reserve  to 
myself  in  any  case,  in  view  of  the  great  commercial  interests  of  my  country, 
not  only  with  foreign  countries,  but  also  with  its  numerous  rich  and  great 
colonies,  of  making  some  urgent  observation,  if  the  occasion  arises,  which  I 
Shan  always  seek  to  make  as  short  as  possible. 

The  president  replied  that  all  the  declarations  made  to  the  con- 
ference would  be  printed,  but  it  would  be  preferable  to  leave  to  the 
judgment  of  the  secretary's  bureau  the  decision  whether  to  insert 
them  in  the  documents  or  in  the  minutes. 
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Mr.  Wurth-Weiler  made  the  remark  that  it  appeared  from  the  re- 
sponses to  question  18  that  the  majority  of  the  governments  de- 
manded that  payment  for  honor  should  be  established  by  an  act  of 
protest.  But  what  if  there  was  no  protest?  What  if  it  concerned  an 
instrument  "return  without  cost,"  and  what  also  when  the  pro- 
test might  be  replaced,  as  was  the  case  in  certain  countries  (includ- 
ing LfUxemburg),  by  a  simple  declaration  and  the  refusal  established 
on  the  instrument  itself?  He  called  the  attention  of  the  conference 
to  these  two  points,  in  order  that  they  might  be  examined  by  the  sec- 
tions. 

Mr.  de  Sampaio  submitted  the  following  answer: 

Payment  for  honor  may  take  place  for  the  account  of  one  of  the  signers  (a). 

Payment  for  honor  should  be  set  forth  in  the  protest  (&). 

The  party  who  pays  a  bill  of  exchange  for  honor  is  subrogated  to  the  rights 

of  the  holder.    If  he  pays  for  account  of  the  drawer  all  the  indorsers  are 

discharged;  payment  for  the  account  of  one  of  the  indorsers  discharges  the 

subsequent  indorsers  (c). 

This  was  assented  to.  The  president  proposed  to  refer  the  entire 
subject  of  question  18  to  the  sections. 

Question  19.  (a)  What  formalities  should  be  fulfilled  by  the  holder  as  the 
condition  of  the  right  of  recourse? 

Mr.  Vivante  observed  that  experience  in  Italy  had  proved  that  the 
protest  might  be  advantageously  replaced  by  a  declaration  made  by 
the  debtor. 

The  president  thought  that  this  question  was  one  of  form  and 
ought,  consequently,  to  be  governed  by  the  internal  legislation  of 
each  country. 

Mr.  Lyon-Caen  proposed  to  the  conference  to  pass  upon  the  ques- 
tions connected  with  the  uniform  law  and  on  those  which  ought  to 
be  regulated  by  the  legislation  of  each  country.  The  first  ought  to 
be  rexerred  to  the  sections;  the  others  to  the  committee  on  private 
international  law. 

Mr.  de  Sampaio  filed  the  following  answer: 

If  the  bill  is  payable  at  its  maturity  the  holder  should  be  obliged  to  have  it 
protested  within  48  hours,  under  pain  of  loss  of  all  recourse  against  the  drawer 
and  the  indorsers. 

The  president  proposed  to  leave  this  question  to  the  judgment  of 
the  sections. 

(b)  Should  notice  of  default  in  payment  be  given  to  the  obligees  (indorsers 
and  drawers),  and  within  what  period  of  delay? 

Mr.  Concha  declared  that  the  legislation  of  Chile  did  not  require 
formal  notification  to  the  obligees,  but  only  notice  by  an  ordinary 
letter  to  the  immediate  predecessor.  Each  predecessor  thus  notified 
should  advise  his  immediate  predecessor.  This  procedure  was  pref- 
erable, because,  in  practice,  it  was  very  difficult  to  make  notifications 
against  the  will  of  the  parties. 

Sir  George  Buchanan  asked  the  rectification  of  the  word  "pre- 
sented" which  was  printed  by  error  on  page  60  of  the  synoptical 
summary  (question  19  (a) )  in  place  of  the  word  "  protested." 

The  president  asked  Osman  Bey  what  proof  could  be  obtained 
that  a  letter  contained  notice  of  protest,  as  mdicated  in  the  Ottoman 
response. 
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Osman  Bey  replied  that  it  was  for  the  person  making  the  demand 
to  give  this  proof. 

The  president  called  the  attention  of  the  conference  to  a  method 
of  procedure  proposed  by  him  in  an  article,  which  appeared  in 
1894,  under  wnich  a  partjr  who  wrote  a  letter  whose  contents  he 
wished  to'  b^  able  to  prove  m  an  official  manner,  might  have  it  copied 
at  the  post  office  before  sending.  The  copy,  property  certified,  would 
be  delivered  to  the  sender.  This  procedure  had  not  yet  been  intro- 
duced into  the  Netherlands. 

Mr.  de  Sampaio  filed  the  following  response: 

The  holder  of  a  protested  biU  ought  to  give  notice  of  the  protest  to  Wb 
indorser,  who  should  give  notice  to  the  preceding  indorser,  and  thus  baclc  to 
the  drawer.  Notices  may  be  made  by  registered  letter  within  48  hours  from 
the  day  on  which  the  interested  parties  are  informed  of  the  protest 

Mr.  de  Menezes  declared  that  the  Brazilian  law,  which  was  quite 
new,  since  it  dated  from  the  year  1908,  contained  in  article  80  the 
following  provision : 

Notice  may  be  given  by  registered  letter.  With  this  object  the  envelope 
must  be  presented  open  at  the  post  office,  where,  after  the  existence  of  the 
notice  has  been  established,  mention  shall  be  made  of  the  contents  of  the 
registered  letter,  both  on  the  postal  receipt  and  on  the  stub. 

Question  20.  What  is  the  object  of  recourse? 

Oanan  Bey  made  the  following  declaration : 

In  our  reii^)onse  to  queston  20,  we  answered  that  the  object  of  recourse  is  to 
be  able  to  recover  the  amount  indicated  in  the  bill  of  exchange  from  one  or 
the  other  of  the  persons  who  are  Jointly  responsible  as  signers  of  the  bill. 
This  response  being  somewhat  laconic,  I  should  explain  it  in  the  following 
manner :  That  the  obligation  of  the  parties  Jointly  liable  extends  to  the  amount 
of  the  bill  of  exchange,  to  the  interest  which  runs  from  the  day  of  protest,  and 
to  other  legitimate  expenses,  in  which  are  comprised  reexchange,  which  may 
even  be  cumulative. 

Mr.  de  la  Valine  Poussin  asked  the  correction  of  a  typographical 
error  regarding  the  word  "annulled"  (annules),  which  should  be 
replaced  by  the  word  "cumulated"  (cumulus),  on  page  64  of  the 
synoptical  sunmiary. 

Mr.  Jackson  declared  that  the  British  delegation  had  not  under- 
stood fully  question  20  *nd  wished  to  modify  their  response  as 
follows: 

Recourse  has  for  its  object  the  amount  of  the  bill  of  exchange,  expenses  duly 
incurred,  and  interest  until  the  day  of  payment  The  customary  rate  of  interest 
is  5  per  cent     (Art  57,  bills  of  exchange  act) 

Mr.  de  Sampaio  filed  the  following  response: 

The  action  of  the  holder  against  the  signers  of  the  bill  has  for  its  object 
the  reimbursement  of  the  principal,  interest,  costs  of  protest,  and  all  other 
costs  which  may  be  legitimate.    This  action  may  be  obviated  by  the  redraft 

Question  20  was  referred  to  the  sections. 

Question  21.  Is  the  holder  who  wishes  to  exercise  recourse  compelled  to  ob- 
serve the  order  in  which  the  different  individual  obligees  Jointly  liable  have 
signed  the  bill  of  exchange,  commencing  with  the  last  indorser,  etc? 

Mr.  de  la  Vallee  Poussin  observed  that  the  response  to  question  21 
assigned  to  Belgium  was  not  the  exact  equivalent  of  that  which  t^e 
had  really  framed.  This  response  indicates  clearly  that  the  holder 
of  the  instrument  may  exercise  his  recourse  against  anyone  of  the 
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debtors  on  the  instrument  without  taking  account  of  the  order  of  the 
signatures.  There  should  be  substituted  in  the  synoptical  summary 
for  the  existingtext  these  words,  "  as  in  Germany." 

Mr.  Wurth- Weiler  put  the  question  whether,  when  one  has  exer- 
cised recourse  without  success  against  one  of  the  obligees,  one  may 
still  exercise  it  against  another. 

The  President  observed  that  this  question  was  already  covered  in 
question  21  of  the  Questionnaire,  but  that  it  would  perhaps  be  useful 
to  put  it  more  explicitly  in  the  sections. 

Mr.  de  Sampaio  filed  the  following  response: 

In  the  exercise  of  his  recourse  against  the  signers  of  the  bill  the  holder  is 
not  obliged  to  follow  the  order  of  the  indorsements. 

Reference  to  the  sections  was  adopted. 

Question  22.  ^hat  are  the  rales  to  be  established  with  reference  to  defaults: 
(a)  In  regard  to  the  drawer?     (&)  In  regard  to  indorsers? 

Mr.  Simons  i)roposed  to  refer  this  question  to  the  committee  on 
international  private  law,  as  being  intimately  related  to  the  question 
of  cover. 

Mr.  Vivante  saw  an  advantage  in  discussing  the  question  first  in 
the  sections,  which  might  then,  if  they  thought  proper,  refer  it  to  the 
above-named  committee. 

This  was  agreed  to. 

Mr.  de  Sampaio  filed  the  following  response : 

The  holder  of  a  bill  of  exchange  which  is  not  paid  and  who  does  not  have 
protest  drawn  within  due  time  loses  all  recourse  against  the  drawer  and  the 
indorsers. 

Question  23.  Is  it  sufficient  for  the  law  to  contain  provisions  for  the  purpose 
of  granting  to  the  loser  of  a  bill  of  exchange  (accepted  or  nonaccepted)  the 
right:   To  demand  payment  by  giving  a  bond?    Or  to  demand  a  duplicate? 

or  rather : 

Question  24.  Should  the  process  of  Amortisations-Verfahren  (cancellation)  be 
established? 

The  president  asked  the  German  delegation  if  the  process  of 
amortization  as  applied  in  Germany  had  given  good  results.  Messrs. 
Simons  and  Fischel  answered  affirmatively,  and  the  delegates  of 
Austria  expressed  the  same  opinion. 

The  two  questions  were  reierred  to  the  sections. 

Question  25.  In  either  of  these  cases  what  should  be  the  position  of  the  holder 
of  the  bill  of  exchange  who  proves  his  ownership  by  a  series  of  indorsements 
descending  to  himself? 

Mr.  Carlin  observed  that  in  the  response  made  by  Switzerland  to 
this  question,  "  article  190  "  should  be  replaced  by  "  article  790." 

Mr.  Simons  remarked  that  it  would  be  useful  to  elaborate  the  re- 
sponse of  Germany.  In  Germany  the  holder,  after  amortization, 
could  not  exercise  any  other  right. 

Mr.  Beichmann  supported  this  view. 

Mr.  de  Sampaio  filed  the  following  response: 

The  bearer  has  the  right,  in  case  of  the  loss  of  a  bill  of  exchange,  to  demand 
another  draft,  according  to  the  procedure  of  the  country  where  the  bill  has  been 
drawn.  The  uniform  law  should  contain  a  provision  under  which  the  signers 
of  the  lost  bill  of  exchange  should  be  liable  for  payment  during  the  course  of 
the  procedure,  but  on  condition  that  notice  had  been  given  to  them,  and  that 
the  holder  had  furnished  sufficient  bond. 
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The  president  proposed  to  modify  the  question  so  as  to  read : 

What  In  this  case  (the  absence  of  amortization)  should  be  the  position  of  tlie 
holder,  etc? 

He  was  of  the  opinion  that  after  this  modification  reference  to  the 
sections  would  not  be  necessary. 

The  conference  passed  to  the  consideration  of  Chapter  XI,  concern- 
ing defects  of  form  and  substitutions. 

Question  26.  What  provisions  should  the  law  contain  with  reference  to  omis- 
sions and  other  defects  of  form? 

Mr.  de  Sampaio  filed  the  following  response: 

The  document  shall  not  be  considered  as  a  bill  of  exchange  which  does  not 
contain. the  essential  particulars  (indication  of  the  amount,  name  or  designation 
of  the  drawee,  indication  of  the  person  to  whom  or  to  whose  order  the  bill  should 
be  paid,  and  signature  of  the  drawer). 

The  question  was  referred  to  the  sections. 

Question  27.  Is  it  necessary  to  regulate  the  effect  of  substitutions,  even  If  the 
condition  of  remittance  from  one  place  to  another  is  suppressed? 

Mr.  de  Sampaio  filed  the  following  response : 

Suppression  of  remittance  from  one  place  to  another  (No.  4)  has  ioTolTed 
that  of  frequent  substitutions  in  the  matter  of  the  bill  of  exchange.  Bvery 
substitution  of  whatever  nature,  whether  of  persons,  of  the  status  of  the  person, 
of  domicile,  etc.,  ou^ht  to  be  considered  as  a  forgery  and  as  such  to  be  as- 
similated to  the  crimes  provided  for  in  No.  28. 

He  asked  that  this  question  be  referred  to  the  sections,  which  was 
adopted* 

Question  28.  What  should  be  the  effects  of  forgery  when  it  concerns:  (o) 
flntie  signature  of  the  drawer,  an  indorser,  or  the  acceptor?  (&)  The  material 
alteration  of  the  contents  of  the  bill  of  exchange? 

Mr.  de  Sampaio  filed  the  following  response: 

Forgery  of  the  signature  of  the  drawer  renders  the  bill  of  exchange  com- 
pletely void.  Forgery  of  the  signature  of  an  indorser  nullifies  subsequent  in- 
dorsements, and  forgery  of  the  signature  of  the  acceptor  should  nullify  the 
guarantee  given  for  his  account.  The  effects  of  material  alteration  of  the 
contents  of  the  bill  of  exchange  ought  to  be  determined  according  to  the  princi- 
ples of  the  common  law  and  with  regard  to  the  facts. 

Mr.  Schneider  indicated  a  typographical  error  on  page  79  of  the 
synoptical  summary,  where  the  words  "  Russian  law  "  should  be  re- 
placed by  the  words  "  Swiss  law." 

Questions  (a)  and  (b)  were  referred  to  the  sections. 

Question  29.  Should  the  law  regulate  the  form  of  protests,  including:  (a) 
The  day  (force  majeure)  and  the  place  where  they  should  be  drawn;  and,  in 
that  case,  (&)  should  protests  through  the  post  office  be  admissible  or  not? 

Mr.  Hammerschlag  spoke  as  follows: 

Permit  me,  Mr.  President,  to  take  the  fioor  to  indicate  a  slight  error  in  the 
synoptical  summary  concerning  the  reply  of  Austria  to  question  29.  The  sum- 
mary says,  "Austria  the  same  as  Germany.''  That  is  entirely  correct  as  to  the 
question  of  the  date  and  place  of  protest  We  are  also  of  the  opinion  of  Ger- 
many that  the  uniform  law  ought  to  regulate  the  effect  of  vis  major  and  that 
it  ought  not  to  excuse  the  neglect  to  protest,  except  when  it  results  from  a 
public  calamitiy  in  the  place  where  the  protest  should  be  drawn,  while  a  vis 
major  concerning  only  the  holder  of  the  bill  of  exchange  should  not  be  takei 
into  consideration. 

But  we  are  not  of  the  opinion  of  Germany  in  regard  to  the  effect  of  such  a 
public  calamity,  and  I  ask  permission  to  fill  the  gap  in  our  response  to  this 
question.    By  the  expression  ** public  calamity"   (allgemeiner  Nothstand),  we 
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Include  also  the  case  of  a  moratoriam,  and  It  seems  to  me  that  it  Is  one  of  the 
most  important,  if  not  actually  the  most,  important  of  the  tasks  of  an  interna- 
tional law  on  the  bill  of  exchange  to  regulate  this  question,  which  has  caused  so 
many  difficulties  in  international  commerce. 

Well !  We  do  not  consider  it  proper  to  extend  the  delay  in  presentment  or  of 
protest  In  the  case  of  a  public  calamity,  but  consider  it  preferable  that  in  such 
a  case  presentment  and  protest  may  be  replaced  by  an  offlcal  certificate  of  the 
existence  of  said  calamity.  It  seems  to  us  that  reasons  very  Important,  of  a 
character  economic,  Juridical,  and  equitable,  militate  in  favor  of  this  proposition. 
Delay  in  presentment  would  have  as  a  result  to  prolong  the  responsibility  of 
all  the  Indorsers,  which  would  be  entirely  contrary  to  the  character  of  the  law 
of  exchange,  which  requires  the  termination  of  the  liabilities  as  promptly  as 
possible.  Especially-  in  the  case  of  a  moratorium,  delay  in  the  protest  would 
have  the  effect  of  giving  to  a  State  the  power  to  prolong  as  much  as  it  wished 
^e  reBi>onsibilities  of  the  indorsers*  subjects  of  another  State.  This  would  be 
an  infringement  of  the  rights  of  other  States. 

From  the  economic  point  of  view  it  would  be  dangerous  to  throw  upon  the 
last  holder  alone  of  a  bill  of  exchange  the  consequences  of  vis  major.  He 
would  not  be  able  to  obtain  payment  ft*om  the  drawee  and  he  would  be  de- 
prived of  his  rights  of  recourse  during  the  entire  duration  of  the  public  calam- 
ity. In  the  case  of  public  calamity  of  long  duration,  such  as  the  earthquake 
at  Messina  and  in  the  case  of  moratorla,  banking  houses  holding  many  bills  of 
exchange  on  the  country  affected  by  the  public  calamity  might  suffer  great  em- 
barrassment. 

Further,  the  last  holder  has  without  doubt  acquired  the  bill  of  exchange, 
relying  not  only  on  the  credit  of  the  drawee  living  in  the  country  stricken  by 
the  calamity,  but  also  and  perhaps  even  more  on  the  credit  of  the  indorsers 
belonging  to  other  countries.  It  would  be  very  unjust  to  deprive  him  for  the 
entire  duration  of  the  public  calamity  of  his  rights  against  the  indorsers.  If, 
on  the  contrary,  the  protest  could  be  replaced  by  the  certificate  of  the  existence 
of  the  calamity,  all  the  rights  of  recourse  would  be  preserved  and  it  would 
be  only  the  first  holder  of  the  bill  of  exchange  who  would  suffer  the  consequences 
of  the  public  calamity.  This  would  be  proper,  because  he  acquired  the  bill  of 
exchange  relying  only  upon  the  drawer  or  the  drawee  living  in  the  place  where 
the  calamity  occurred.  This  manner  of  solving  the  problem  of  vis  major  has 
the  advantage  of  diffusing  the  <k)nsequences  over  a  great  number  of  people. 

It  can  not  be  disputed  that  strong  reasons  justify  the  rule  proposed  by  Ger- 
many, but  the  reasons  which  have  dictated  our  proposition  seem  to  us  suffi- 
ciently strong  to  obviate  entering  at  present  into  the  details  of  this  question, 
and  I  reserve  more  detailed  explanations  for  the  section.  Permit  me  to  add 
tliat  it  will  be  necessary  to  adopt  some  amendments  to  our  rule  for  the  case  of 
a  moratorium.  The  object  of  these  amendments  will  be  to  make  it  clear  that 
a  moratorium  shall  have  effect  only  on  the  subjects  of  the  country  which  has 
decreed  it  and  will  prevent  the  possibility  of  the  subjects  of  that  country  being 
unable,  during  the  duration  of  the  moratorium,  to  require  payment  from  the 
subjects  of  other  countries. 

Mr.  Carlin,  while  favoring  reference  to  the  sections,  brought  out  the 
fact  that  the  synoptical  summary  did  not  ^ve  the  Swiss  resp6n8e  to 
the  question  on  vis  major.  This  response, lie  said,  might  be  framed 
thus: 

If  the  protest  can  not  be  drawn  by  reason  of  vis  major  (public  calamity, 
interrupt  ion  of  communications,  moratorium  decreed  by  the  State),  the  holder 
bas  the  right  of  recourse  without  protest,  subject  to  furnishing  sufficient  proof 
of  the  circumstances. 

Mr.  Lyon-Caen  asked  that  the  cases  of  vis  major  be  defined.  Up 
to  the  present  time  there  had  been  discussion  only  of  public  calam- 
ities, but  there  were  also  cases  of  individual  vis  major.  It  ought  to 
be  decided  if  these  last  also  should  be  assimilated  to  the  first.  In 
France  it  was  the  courts  which  dealt  with  this  question.  It  was  nec- 
essary at  the  outset,  if  it  was  desired  to  avoid  conflicts  of  legislation, 
to  agree  upon  the  meaning  of  the  idea  of  vis  major.  It  would  then  be 
necessary  to  refer  the  question  for  examination  to  the  sections. 
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Mr.  Vivante  declared  that  what  had  been  proved  by  experience, 
as  in  the  earthquake  in  Sicily,  should  not  be  forgotten.  It  seemed 
to  him  inadmissible  to  suspend  recourse  in  the  case  of  a  public 
calamity  for  the  following  reasons: 

It  ought  to  be  sought,  if  disturbance  was  not  to  be  caused  in  the  normal 
course  of  events,  to  restrict,  as  far  as  possible,  the  consequences  of  a  misfor- 
tune occurring  at  a  given  place.  If  recourse  were  suspended,  banking  houses 
would  meet  this  measure  by  refusing  discounts  to  clients  who  had  drawn  a 
bill  of  exchange  on  a  country  stricken  by  a  public  calamity.  The  facilitiefl 
given  by  a  government  to  certain  obligees  ought  not  to  be  applied  in  fo.vor  of 
all  the  obligees.  This  point  of  view  was  in  harmony  with  the  principle  of  the 
biU  of  exchange,  according  to  which  the  obligations  of  different  debtors  were 
independent  of  each  other.  Solidarity  of  obligations  had  for  its  object  to 
afford  to  the  holder  the  means  of  obtaining  the  amount  of  the  bill.  The  advan- 
tages of  this  Joint  liability  would  be  lost  if  all  the  debtors  were  able  to  avail 
themselves  of  a  vis  major  which  concerned  only  one  or  several  of  the  debtors. 
Mr.  Vivante  concurred  for  these  reasons  in  the  opinion  of  the  Austrian  dele- 
gatien. 

Mr.  Y&nez  made  the  following  declarations : 

The  law  ought  to  require  protest,  the  sole  means  of  proving  refusal  of  ac- 
ceptance or  of  payment. 

Protests  ought  to  be  required  also  for  the  amount  not  accepted  or  not  paid  if 
the  holder  consents  to  partial  acceptance  or  partial  payment. 

The  protest  ought  to  constitute  the  only  document  giving  to  the  holder  the 
right  to  exercising  recourse  against  the  parties  liable. 

The  protest  should  be  drawn  on  the  day  of  maturity  or,  at  the  latest,  within 
two  business  days  following. 

The  protest  ought  to  contain  a  copy  of  the  bill  of  exchange  and  be  signed  by 
a  notary  or  a  competent  ministerial  officer. 

In  case  of  vis  major,  the  period  for  protest  should  be  prolonged  as  much  as 
necessary.  I  concur  on  this  subject  with  the  observations  Just  made  by  the 
delegate  of  Austria. 

The  protest. should  be  made  at  the  residence  of  the  party  who  ought  to  pay 
the  bill  of  exchange. 

In  our  opinion,  the  law  Hhould  regulate  the  effects  of  protest  in  regard  to 
the  debtor,  whether  the  protest  be  made  directly  in  the  presence  of  the  debtor 
or  drawn  in  his  absence,  or  without  his  knowledge. 

The  protest  which  is  not  drawn  in  the  presence  of  the  debtor  occasions  in 
practice  many  difficulties. 

Al)Ove  all,  it  is  essential  that  the  bill  of  exchange  should  guarantee  to  the 
holder  immediate  payment  and,  If  possible,  without  contest.  If  the  protest  is 
made  in  the  presence  of  the  debtor,  the  drawer  has  the  right  to  compel  the 
bankruptcy  of  the  drawee,  if  he  is  a  merchant,  or,  if  not,  to  demand  an  attach- 
ment. 

But  if  the  protest  is  drawn  in  the  absence  of  the  debtor,  the  holder  ought 
not  to  be  given  this  right,  for  this  would  be  to  give  conclusive  force  to  an  act 
prepared  outside  the  presence  of  the  debtor. 

We  believe  that  the  law  should  deal  with  this  case  and  regulate  the  guarantee 
of  the  rights  of  the  holder.    We  propose  on  this  subject  the  following  article : 

"  If  protest  is  not  drawn  in  the  presence  of  the  drawee,  such  protest  shall  be 
published  at  the  place  where  it  has  been  drawn  for  a  number  of  days,  to  be 
fixed  by  the  national  law.  When  this  delay  has  expired,  the  protest  shall  have 
the  same  effects  as  if  it  had  been  drawn  In  the  presence  of  the  drawee." 

Mr.  Simons  considered  the  question  of  vis  major  of  such  diflSculty 
that  it  would  be  advantageous  to  probe  it  to  the  bottom  in  the  sec- 
tions. The  deductions  of  the  delegate  of  Austria  seemed  to  him, 
nevertheless,  worthy  of  an  immediate  response,  which  he  preferred  to 
leave  to  his  colleague,  Mr.  Fischel. 

Mr.  Fischel  spoke  as  follows : 

The  question  on  which  the  Austrian  delegates  have  engaged  us  is  one  of 
the  most  thorny  and  one  which  I  should  prefer  to  treat  In  the  section.    But  in 
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Tiew  of  the  arguments  which  have  been  set  forth  by  Mr.  Hammerschlag,  It  is 
perhaps  useful  to  touch  on  some  of  the  reasons  which  have  led  us  in  Germany 
to  prefer  a  different  solution.  At  the  time  of  the  preparatory  discussions 
whicb  we  had  with  the  commercial  and  banking  experts,  the  solution  which  our 
Austrian  colleague  wishes  to  adopt  in  this  matter  was  discussed  fully  and 
exhaustively,  but  we  found  in  it  so  many  difficulties  that  we  were  compelled  to 
abandon  it,  and  what  we  have  heard  to-day  does  not  appear  to  us  to  solve 
these  difficulties,  I  beg  you  then  to  permit  me,  without  stating  all  the  reasons 
which  we  have  against  a  solution  in  the  nature  of  the  Austrian  proposition — 
reasons  so  numerous  that  they  would  compel  me  to  take  too  much  of  your  time — 
to  touch  on  only  a  few  points. 

It  Is  evident  that  when  a  disaster  afflicts  a  country — when  a  public  calamity 
has  taken  place — the  most  ingenious  solution  can  never  repair  the  damages 
which  this  calamity  causes  to  commerce.  But  it  is  necessary  to  try  to  rid  it  of 
the  most  painful  consequences  and  to  scatter  their  effects  in  a  manner  not  to 
increase  the  disturbance,  but,  on  the  contrary,  to  reduce  it  as  far  as  possible 
and  to  treat  with  Justice  all  parties  Interested.  As  you  know,  the  present 
state  of  legislation  is  entirely  unjust  to  the  holder,  when  a  case  of  vis  major 
prevents  the  presentment  of  a  bill  of  exchange.  This  situation  certainly  can 
not  be  maintained,  but  on  the  other  hand,  the  proposition  which  we  have  just 
heard  seems  to  favor  the  holder  too  much. 

If  It  is  permitted  him  to  immediately  send  back  every  draft  which  he  is  not 
able  to  present  and  to  take  his  recourse  immediately  against  the  indorser,  one 
puts  too  great  a  part  of  the  disadvantage  upon  the  back  of  the  latter.  It  is  too 
unjust  for  him.  The  immediate  possessor,  who  has  bought  the  paper,  enjoys 
the  interest  by  means  of  discount.  It  can  not  be  said  that  the  disaster  occurring 
during  the  existence  of  an  instrument  does  not  concern  him. 

Beyond  this  there  is,  in  my  opinion,  another  reason — an  economic  reason  of 
the  first  importance — which  opposes  the  solution  of  a  simple  return  without 
presentment,  without  protest,  and  for  immediate  recourse.  If  the  public 
calamity  is  of  great  scope — ^and  particularly  at  the  moment  when  the  calamity 
itself  has  prepared  the  ground  for  a  crisis — ^you  are  going  to  cause  a  very 
great  disturbance  by  putting  in  motion  all  the  bills  of  exchange  which  can  not 
be  presented.  Your  demand  for  reimbursement  will  fall  most  frequently  upon 
a  void.  You  will  be  obliged  to  sue,  besides  your  direct  obligee,  his  predecessors 
also,  and  perhaps  with  the  same  negative  result.  The  trouble  thus  caused  will 
involve  a  multiplication  of  the  original  sum.  Thousands  of  millions  would 
probably  be  at  stake !  Many  failures  would  inevitably  result.  Is  this  procedure 
really  necessary?  Experience  has  shown  that  under  all  circumstances  where 
a  disaster  prevents  collection  at  maturity,  nevertheless  as  soon  as  the  situation 
returns  somewhat  toward  the  normal  state,  the  greatest  part,  I  should  say  even 
90  per  cent  of  drafts  are  regularly  paid  by  the  drawee.  Is  it  not  entirely  use- 
less to  send  these  documents,  by  a  new  provision  of  law,  on  a  return  trip  back 
to  the  drawer? 

You  have  thus  simply  augmented  entirely  beyond  measure  the  financial  con- 
sequences of  a  calamity.  Mr.  Hammerschlag  has  told  us  that  paper  is  taken 
generally  upon  the  credit  of  the  indorser.  This  is  perhaps  often  the  case;  but 
is  it  not  also  true  that  in  many  cases  it  is  not  at  all  upon  the  indorser  that 
one  relies,  but,  on  the  contrary,  upon  the  great  confidence  which  Is  placed  in 
the  value  of  the  acceptance,  which  facilitates  the  circulation  of  instruments 
of  commerce  and  of  banking?  The  indorser  certainly  very  often,  when  he 
indorses  paper  upon  a  drawee,  which  is  reputed  sound  or  perhaps  even  of  the 
first  class,  does  not  think  he  is  running  a  serious  risk.  The  sums  for  which 
he  Is  liable  may  be  thus  entirely  out  of  proportion  with  his  fortune.  Is  it  not 
necessary  to  take  into  consideration  also  that  the  party  who  sells  the  paper 
does  it  generally  because  his  means  do  not  permit  him  to  keep  it  in  his  port- 
folio until  maturity,  and  that,  on  the  other  hand,  the  party  who  holds  drafts 
at  the  moment  when  the  public  calamity  occurs  has  already  invested  his  money 
in  this  paper?  It  is  to  be  supposed  that  if  he  does  not  collect  his  money  at  the 
exact  date  the  embarrassment  to  him  will  be  less  serious  than  would  be  recourse 
against  the  indorser,  who  is  called  upon  suddenly  to  take  back  all  the  bills 
which  he  has  indorsed  on  a  region  stricken  by  misfortune. 

In  many  cases  the  circumstances  which  prevent  regular  presentment  do  not 
last  long,  as,  for  example,  the  case  of  interruption  of  communications  resulting 
from  railway  strikes.  In  these  cases,  if  the  law  obliges  the  holder  to  await 
reestabllshment  of  a  normal  condition,  he  will  find  himself  simply  in  the 
position  that  this  involuntary  extension,  depending  nowise  upon  the  actions  of 
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the  holder,  of  the  hidorser,  or  of  the  drawee,  would  have  the  effect  for  the 
holder  that  the  bills  of  exchange  in  question  would  have  for  him  simply  a 
slightly  longer  term.  Perhaps  if  in  the  beginning  they  had  been  presented  to 
him  for  discount  with  a  longer  maturity  he  would  have  taken  them  without 
hesitation.  I  do  not  say  that  he  does  not  suffer  from  the  calamity,  but  it  is  neces- 
sary that  he  should  also  bear  his  part  of  it.  I  do  not  believe  that  in  the  great 
majority  of  cases  immediate  return  of  the  bills  would  meet  the  equities  of  the 
case.  By  measures  of  exaggerated  severity  the  holder  himself  would  impair 
the  value  of  the  bills  of  exchange  which  he  held.  Acceptors  who  were  i>er- 
fectly  solvent  at  the  moment  when  tranquillity  returned  would  perhaps  not  be 
so  at  the  conclusion  of  the  return  trip,  and  perhaps  neither  the  indorsers  nor 
the  acceptor  would  then  be  in  condition  to  meet  their  engagements. 

The  crisis  which  you  would  have  uselessly  provoked  would  have  destroyed 
many  fortunes.  You  will  say  to  me,  perhaps,  that  if  the  right  was  granted  to 
the  holder  to  take  recourse  against  all  the  indorsers  they  would  be  able  them- 
selves to  wait ;  but  such  rights  easily  become  duties.  All  the  paper  which  bat>- 
pened  to  be  in  the  banks  would  necessarily  have  to  be  sent  back  immediately. 
Without  such  action  the  responsibility  of  the  directors  would  be  involved.  Is 
it  necessary  thus  to  put  the  Indorser  at  the  mercy  of  the  holder?  If  the  fact 
that  the  indorser  has  guaranteed  payment  of  the  instrument  is  put  In  the  fore- 
ground in  order  to  deduce  from  it  that  their  obligation  extends  even  to  the 
point  of  guaranteeing  the  possibility  of  presentment  (even  in  the  case  of  vis 
major),  I  think  that  this  is  a  presumption  which  goes  far.  It  should  not  be 
forgotten  that  often  the  indorser  can  not  even  know  into  whose  hands  his 
indorsement  has  finally  passed.  Let  me  give  you  an  example.  Some  one  ha^ 
indorsed  two  drafts  on  Warsaw.  Railway  traffic  to  that  city  is  interrupted. 
One  of  these  drafts  has  already  been  for  some  time  at  Warsaw  and  encounters 
no  obstacle  to  its  payment;  the  other,  which  has  perhaps  taken  another  route, 
does  not  arrive  in  time.  Is  this  the  fault  of  the  Indorser?  There  are  many 
other  reasons  and  many  other  cases  that  I  might  cite,  but  I  fear  to  abuse  your 
patience.  We  have  felt  that  we  ought  to  draw  from  them  this  conclusion,  that 
the  best  solution  would  be  this — that  the  holder  shall  not  lose  his  right  of 
recourse  (as  is  the  case  to-day)  and  that  the  calamity  shall  produce  only  an 
extension  of  maturity;  that  the  holder  shall  await  the  cessation  of  the  causes 
of  interference;  and  that  then  he  shall  be  obliged,  in  conformity  with  the  duties 
imposed  upon  him  by  the  principle  of  the  bill  of  exchange,  to  present  the 
instrument  for  payment.  In  a  gi*eat  number  of  cases  he  will  thus  obtain  satis- 
faction, and  for  instruments  which  remain  unpaid  he  will  have  them  protested 
and  take  the  regular  recourse. 

To  relieve  him  from  all  action  seems  to  me  to  be  contrary  to  the  responsibili- 
ties incumbent  upon  him  as  holder  of  a  bill  of  exchange.  In  favor  of  the  sys- 
tem which  we  extol  we  are  able  to  assert  that  recent  experience  has  demon- 
strated that  in  practice  it  has  met  the  test  I  recall  to  you  that  several  years 
ago  the  disturbances  in  Russia  hampered  the  regular  course  of  business.  What 
was  then  done?  The  Imperial  Government  of  Russia  decreed  that  presentment 
might  be  delayed  and  protest  drawn  with  the  same  delay.  Instruments  enjoy- 
ing this  favor  were  paid  almost  without  exception.  I  am  sure  that  the  dele- 
gates of  Russia  are  able  to  confirm  this.  Would  the  same  result  have  been 
obtained  if  all  these  instruments  had  been  thrown  back  upon  the  indorsers?  I 
permit  myself  to  appeal  also  to  the  delegates  of  France,  to  beg  them  to  tell  us 
what  measures  were  taken  at  the  time  of  the  recent  inundations  in  France.  I 
think  that  they  were  similar. 

Mr.  Ernest-Picard  declared  that  the  French  Parliament  voted  a 
law  and  the  Government  issued  a  decree  relative  to  the  presentment 
of  instruments  during  the  inundations.  Information  on  the  subject 
would  be  given  to  the  conference. 

Mr.  Fischel  continued  thus: 

The  delegate  of  Italy  has  indicated  to  us  the  great  difficulties  which  occurred 
at  the  time  of  the  sad  events  at  Messina.  It  seems  to  me,  however,  that  in 
cases  so  extraordinary  as  that  of  the  earthquake  in  Sicily  the  consequences  are 
themselves  of  a  nature  so  special  that  they  should  not  be  made  the  basis  of 
the  provisions  of  a  new  law  referring  to  public  calamities.  There  the  two 
systems  would  have  produced  almost  the  same  results,  because  the  ruin  was 
definitive.  If  the  Italian  law  had  already  established  the  rules  which  we  pro- 
pose to-day,  I  think  that  the  Italian  Government  would,  within  a  period  of  a 
week  or  a  fortnight,  as  soon  as  it  was  materially  possible  to  approach  the  city 
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of  Messina,  have  appointed  notaries  who  would  have  been  able  summarily  to 
establish  the  nonpayment  of  paper.  Recourse  would  then  have  been  open.  If 
the  Italian  banks  establish  in  their  business  to-day  conditions  which  do  not 
respond  to  the  existing  law,  I  think  it  is  due  solely  to  the  fact  that  to-day  all 
recourse  Is  lost.  With  the  new  provisions  the  banks  would  hesitate,  perhaps,  to 
impose  upon  their  clients  obligations  more  harsh  than  those  of  the  law.  Mr. 
Viyante  would  not  wish  an  earthquake  like  that  of  Messina  to  produce  effects 
throughout  the  entire  world.  He  will  permit  me  to  say  that  I  do  not  agree 
with  him.  I  also  would  wish  to  mitigate  the  effects  for  the  other  countries, 
but  I  fear  that  precisely  so  far  as  you  permitted  immediate  recourse  with- 
out pr^m ration  you  would  give  a  quake  to  all  the  indorsers  of  instruments 
drawn  on  a  country  which  had  beea  stricken  by  such  a  great  misfortune. 

Mr.  Hammerschlag  spoke  as  follows: 

In  order  not  to  retard  our  work  beyond  measure,  I  will  answer,  for  the  mo- 
ment, in  only  a  few  words  the  arguments  of  our  colleague  from  Germany. 
Without  doubt  there  is  no  solution  of  our  problem  which  would  be  exempt  from 
difficulties.  But  I  think  that  those  which  would  result  from  our  proposition 
would  not  be  so  considerable  as  those  caused  by  the  plan  of  Mr.  Fischel,  who 
wishes  that  the  party  who  finds  himself  to  be  the  holder  at  a  critical  moment 
shall  alone  be  stricken  by  the  public  calamity,  while  the  party  who  has  issued 
the  bill  of  exchange  remains  altogether  spared.  Such  a  measure  seems  to  me 
highly  unjust,  and  I  think  it  would  have  the  consequence  of  a  much  greater 
number  of  failures  than  our  project  would  provoke. 

The  situation  of  the  indorser  bound  to  reimburse  the  bill  of  exchange  is  not 
as  serious  as  Mr.  Fischel  has  said,  because  he  will  have  his  rights  of  recourse 
against  his  predecessors,  and  the  drawer  only  will  be  afflicted  in  the  end  by  the 
public  calamity.  It  seems  to  me  more  Just  to  reach  the  drawer,  the  author  of 
the  bill  of  exchange,  than  the  holder,  in  whose  favor  militate  all  the  reasons 
which  Mr.  Fischel  has  Invoked  in  liehalf  of  the  indorsers.  His  means,  for  exam- 
ple, do  not  permit  him  to  keep  the  bill  of  exchange  in  his  portfolio  until  ma- 
turity, etc. 

If  the  holder  believes  that  the  public  calamity  will  not  continue  long,  nothing 
will  prevent  him  from  waiting  for  a  few  days,  after  having  obtained  his  cer- 
tificate establishing  the  public  calamity  and  before  exercising  his  rights  of 
recourse.  Above  all,  I  wish  to  maintain  all  my  objections  against  an  extension 
of  the  delays  for  presentment  and  protest  in  the  case  of  a  moratorium.  I  re- 
B^ve  the  right  of  declaring  myself  more  explicitly  on  this  subject  in  the  dis- 
cussion in  the  section. 

Sir  Mackenzie  Chalmers  expressed  himself  thus : 

The  question  raised  by  our  colleague,  Mr.  Fischel,  is  of  great  importance,  and 
I  ought,  I  think,  at  this  point  to  define  the  English  position.  There  is  among 
us  a  general  principle  ruling  commercial  law — Lex  neminem  cogit  ad  Impossi- 
bilia.  From  this  the  holder  has  among  us  no  absolute  obligation ;  he  is  bound 
only  to  do  his  best  If  he  does  not  conform  to  the  provisions  of  the  law  as  to 
protest  or  as  to  presentment  for  payment  or  as  to  modification,  he  must  prove 
that  it  was  not  his  fault  and  that  he  has  done  what  was  possible.  If  he  proves 
this,  it  suffices. 

Mr.  Simons  said  that,  contrary  to  French  and  English  juris- 
prudence, of  which  Mr.  Lyon-Caen  and  Sir  Mackenzie  Chalmers  had 
spoken,  German  jurisprudence  did  not  accept  the  idea  of  a  vis  major 
personal  to  the  holder  of  the  bill  of  exchange,  because  the  drawer 
and  the  indorsers,  in  promising  that  the  bill  would  be  paid  in  a  cer- 
tain place  and  at  a  certain  date,  guaranteed  only  the  general  possi- 
bility of  presenting  the  bill  at  maturity  at  the  place  of  payment. 
The  individual  situation  of  the  holder  did  not  concern  the  party 
liable  on  an  instrument  to  order.  This  principle  was  inherent  in 
the  essence  of  the  bill  of  exchange  itself. 

Mr.  de  Sampaio  filed  the  following  response : 

The  questions  of  the  date  and  of  the  place  where  protest  should  be  drawn 
stxovild  be  regulated  by  the  intemntionai  law. 

The  form  of  protest  should  be  left  to  conform  to  national  legislation  or  to 
local  QBages. 
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Mr.  Vivante  asked  that  in  the  Italian  response  (p.  78),  the  word 
"talon  "  should  be  replaced  by  the  word  "  allonge." 

Question  29.  (6)  Should  protests  through  the  post  office  be  admissible  or  not? 

Mr.  de  Sampaio  filed  the  following  response : 

Protests  by  means  of  the  mall  should  not  be  permitted. 

The  question  was  referred  to  the  sections  without  discussion. 

Question  30.  What  should  be  the  time  limitation  for  suits:  (a)  Against  tlie 
acceptor?     (&)  Against  the  drawer  and  the  Indorser? 

Mr.  Ydnez  said  that  the  legislation  of  Chile  established  a  period  of 
four  years,  but  he  was  willing  to  approve  a  period  of  three  years, 
which  had  obtained  a  majority  in  the  response  to  the  "  Question- 
naire." This  delay  ought  to  be  the  same  for  all  the  parties  liable 
for  the  payment  or  the  oill — that  is,  against  the  acceptor,  the  drawer, 
and  the  indorsers.  The  only  exception  which  ought  to  be  permissible 
would  be  for  the  benefit  of  the  acceptor  who  should  pay  without 
cover  by  the  drawer  and  the  party  who  paid  for  honor. 

Mr.  de  Sampaio  filed  the  following  response : 

The  period  of  prescription  for  actions  relative  to  the  bill  of  exchange  ought 
to  be  five  years. 

Mr.  Beichmann  asked  permission  to  replace,  on  page  82,  the  words 
"eight  months"  by  "six  months." 

Question  30  was  referred  to  the  sections. 

Question  31.  From  what  time  should  the  limitation  be  calculated? 

Mr.  de  Sampaio  made  the  following  response : 

This  period  should  begin  on  the  day  of  the  maturity  of  the  bill  or  of  the  last 
Judicial  act  unless  there  should  intervene  a  sentence  of  Judgment,  or  the  debt 
should  be  recognized  by  a  separate  act. 

Question  31  was  referred  to  the  sections. 

Question  32.  Should  the  party  who  has  lost  his  recourse  owing  to  the  time 
limit  have  the  right  to  summon  the  alleged  debtors  to  court  and  cause  them 
to  swear  off  their  claim? 

Mr.  de  Sampaio  filed  the  following  response : 

There  Is  no  inconvenience  in  leaving  to  the  creditor  the  option  of  demanding 
the  oath  from  the  debtor  to  escape  the  effects  of  prescription  of  the  bill  of 
exchange. 

The  Conference  decided  to  refer  question  32  to  the  sections. 
Mr.  Simons  proposed  to  add  to  the  "Questionnaire"  the  follow- 
ing two  questions : 

1.  What  are  the  defences  which  may  be  set  up  by  the  law  of  exchange 
against  the  holder  of  a  billV 

2.  What  are  the  essential  particulars  of  a  bill  of  exchange? 

The  president  answered  that  the  sections  would  be  free  to  supple- 
ment the  "  Questionnaire  "  at  their  will. 

B.   THE  PROMISSOHY  NOTE  TO  ORDER. 

Question  33.  In  what  respect  should  the  form  to  be  prescribed  for  promissory 
notes  differ  from  that  prescribed  for  bills  of  exchange? 

The  president  said : 

It  does  not  belong  to  us  here  to  decide  the  question  whether  It  Is  necessary 
to  regulate  promissory  notes  to  order  in  the  convention  which  we  are  preparing. 
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We  are  able  to  discuss  only  in  a  general  manner  the  regulation  which  oqght  to 
be  established  for  promissory  notes.  The  sections  ought  then  to  consider 
whether  promissory  notes  ought  also  to  be  regulated  by  the  convention. 

Mr.  Vivante  said : 

In  Italy  we  have  had  a  fortunate  experience  with  a  different  system  than 
that  adopted  by  the  German  law.  In  my  opinion,  it  will  be  opportune  to  deal 
at  the  same  time  with  bills  of  exchange  and  promissory  notes  to  order. 

Mr.  Concha  said : 

On  this  question  and  those  raised  in  Nos.  34  and  35,  we  believe  that  the  pro- 
visions relative  to  the  bill  of  exchange  ought  to  be  applicable  to  the  promissory 
note  to  order,  except  for  the  modifications  which  result  from  the  lack  of  a 
drawee,  exception  being  made  for  the  provisions  relative  to  acceptance  and 
protest,  which  ought  not  to  be  required  for  the  latter  documents. 

Mr.  de  Sampaio  filed  the  following  response : 

The  form  of  the  promissory  note  to  order  differs  from  that  of  the  bill  of 
exchange  in  that  it  has  no  drawer,  but  only  the  first  holder  and  the  subscriber. 

Question  33  was  referred  to  the  sections. 

Question  34.  What  are  the  provisions  regarding  bills  of  exchange  which 
should  be  made  equally  applicable  to  promissory  notes? 

Mr.  de  Sampaio  filed  the  following  response : 

The  rules  for  bills  of  exchange  in  regard  to  indorsement,  guarantee,  maturity, 
payment,  and  protest  are  in  general  ai)i)Iicable  to  the  promissory  note. 

Question  35.  What  special  provisions  should  the  law  contain  concerning 
promissory  notes? 

Mr.  de  Sampaio  filed  the  following  response: 

It  does  not  seem  necessary  to  prescribe  special  provisions,  except  the 
definition. 

Questions  M  and  35  were  referred  to  the  sections 

C.   PRIVATE  INTERNATIONAL  LAW. 

What  are  the  rules  of  private  international  law  which  are  applicable: 
(a)  To  the  legal  rights  of  the  signers  of  a  bill  of  exchange  or  a  promissory 
note? 

{b)  To  the  form  of  the  obligation  contracted  by  the  signing  of  a  bill  of  ex- 
change or  a  promissory  note? 

(c)  To  the  formalities  to  be  fulfilled  with  reference  to  a  bill  of  exchange  or 
a  promissory  note  to  protect  the  rights  which  result  from  it? 

(d)  To  compliance  with  revenue  regulations? 

Mr.  de  Sampaio  filed  the  following  response: 

The  capacity  of  the  signers  of  a  bill  of  exchange  or  a  promissory  note  to 
order  ought  to  be  regulated  by  the  national  law  of  the  signers. 

The  form  of  the  obligations  contracted  in  a  bill  of  exchange  or  a  promissory 
note  to  order  ought  to  be  regulated  by  the  law  of  the  place  where  the  signa- 
ture has  been  given. 

The  formalities  to  be  fulfilled  to  preserve  the  rights  which  arise  from  a  bill 
of  exchange  ought  to  be  regulated  by  the  law  of  the  place  where  such  formali- 
ties have  been  carried  out. 

The  penalty  for  fiscal  provisions  belongs  to  the  courts  or  the  administration 
of  the  country  where  the  biU  of  exchange  or  the  promissory  note  should  be 
passed  upon  or  protested. 

The  president  remarked  that  it  was  desirable  to  adjourn  the  gen- 
eral discussion  of  this  question,  which  was  agreed  to. 

The  president  announced  the  close  of  the  general  discussion.  He 
did  not  think  it  opportune  to  study  the  question  of  the  cheque  in 
this  conference. 
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Mr.  Lvon-Caen  inquired  whether  the  uniform  law  would  apply 
to. all  bills  of  exchange  or  only  to  international  bills — that  is,  tnoee 
drawn  from  one  country  upon  another.  It  would  be  advantagjBous 
to  settle  this  question  in  plenary  session  rather  than  in  the  sections. 

The  president  thanked  Mr.  Lyon-Caen  for  his  interesting  obser- 
vation and  proposed  that  this  question  be  discussed,  with  other  ques- 
tions of  a  general  character,  in  a  later  plenary  session.  This  was 
agreed  to. 

The  president  read  a  letter  in  which  the  Hungarian  delegation  pre- 
sented a  project  for  a  uniform  law,  and  announced  that  it  would 
transmit  promptly  to  the  secretary  copies  of  the  project  to  be  dis- 
tributed to  members  of  the  conference. 

^  The  president  then  proposed  to  divide  the  conference  into  five  sec- 
tions, as  follows: 

Section  1 :  Argentine  Bepublic,  Bulgaria,  France,  Haiti,  Norway, 
Salvador,  Switzerland. 

Section  2 :  Germany,  Brazil,  Chile,  China,  Italy,  Montenegro,  Bus- 
sia,  Siam. 

Section  3 :  Costa  Bica,  Denmark,  Great  Britain,  Hungary,  Japan, 
the  Netherlands,  Uruguay. 

Section  4 :  Austria,  Luxemburg,  Mexico,  Portugal,  Servia. 

Section  5 :  United  States  of  America,  Belgium,  Spain,  Paraguay, 
Sweden.  Turkey. 

Mr.  Kenault  proposed  that  the  president  should  himself  name  the 
presidents  of  the  sections,  which  was  agreed  to. 

The  president,  in  accordance  with  the  desire  of  the  conference, 
named  as  presidents  the  following: 

Section  1 :  Mr.  Lyon-Caen. 

Section  2:  Mr.  vivante. 

Section  3 :  Sir  Mackenzie  Chalmers. 

Section  4 :  Mr.  Felix  Mayer. 

Section  6.  Mr.  Beemaert. 

The  president  then  read  a  plan  of  procedure,  which  the  conference 
adopted  provisionally.     (See  project  annexed  herewith.) 

In  reference  to  the  committee  on  international  private  law,  the 

President  proposed  that  it  should  be  made  up  of  the  delegates  who 
ad  taken  part  in  conferences  at  The  Hague  on  international  private 
law.  These  were  Messrs.  Kriege,  Benault,  Beichmann,  de  la  Vallte 
Poussin,  and  Asser. 

This  proposition  was  adopted,  and  Mr.  Kriege  was  designated  as 
chairman  of  this  committee. 

It  was  decided  that  the  sections  should  meet  at  4  o'clock  of  the 
same  day. 
The  sitting  closed  at  12.45  p.  m. 

PBQPOSia)   PLAlf   or   PBOCEDTTBE. 

I.  The  conference  shaU  be  divided  into  five  flections;  eacli  section  will  be 
constituted  of  tlie  delegates  of  an  equal  or  nearly  equal  number  of  States. 

II.  Each  section  shall  select  its  president  and  "  rapporteur." 

III.  The  sections  shall  consider  the  questions  which  have  been  referred  to 
them  by  the  conference. 

IV.  The  deliberations  of  each  section  shall  be  terminated  by  a  vote.  The 
vote  shall  be  taken  by  States,  each  State  having  one  vote. 

V.  The  result  of  each  vote  shall  be  transmitted  to  the  secretary  of  the  con- 
ference by  the  "  rapporteur."    He  shall  indicate  how  each  State  has  votedt 
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YI.  The  conference  shall  appoint  a  special  committee  of  five  members  to  con- 
sider questions  of  private  international  law.  (Question  86.)  This  committee 
shall  hare  the  right  to  add  to  its  numbers  two  members  and  shall  select  a 
chairman  and  a  *' rapporteur."  In  this  committee  each  member  shall  have 
one  vote. 

VII.  The  chairmen  and  the  "rapporteurs"  of  the  five  sections  and  those  of 
the  committee  on  private  international  law  shall  form,  with  the  president  of  the 
conference,  a  central  committee.  This  central  committee  shall  have  the  power 
to  add  to  its  numbers,  if  it  deems  advantageous,  three  other  delegates  of  the 
conference. 

VIII.  Each  "rapporteur"  shall  communicate  verbally  to  the  central  com- 
mittee the  summary  of  the  discussions  on  the  different  questions. 

IX.  The  central  committee  shall  t&ke  account  so  far  as  it  considers  desir- 
able, of  the  votes  given  in  the  sections  and  shall  present  to  the  conference  the 
result  of  its  labors,  either  in  the  form  of  a  plan  or  in  that  of  resolutions  to  be 
adopted. 

Futh  Ssssioif,  July  2,  1910. 

President,  Mr.  Asser. 

The  session  was  opened  at  4.30  p.  m.,  and  the  journals  of  the  first 
and  of  the  second  sessions  were  adoptea. 

The  president  announced  to  the  conference  that  the  consul  ^neral 
of  Salvador  at  Antwerp  had  apprised  him  of  the  obstacles  which  the 
delegates  of  the  Eepuolic  had  encountered  by  reason  of  the  illness 
of  one  of  them,  preventing  them  from  taking  part  in  the  labors  of 
the  conference. 

He  had  also  received  from  His  Excellency  Mr.  Sylvain  a  reply 
to  the  Questionnaire,  and  in  addition  a  memorandum  from  the 
Goverment  of  Haiti  had  reached  the  secretary. 

The  responses  of  Brazil,  of  Spain,  of  Japan,  and  of  the  delegate 
of  Servia  to  the  Questionnaire  had  been  distributed  to  the  delegates. 

Before  passing  to  the  discussion  of  the  order  of  the  day,  the  presi- 
dent proposed  to  add  to  the  bureau,  as  one.  of  the  secretaries.  Mr. 
Anginieur,  attach^  of  the  embassy  of  France.    This  was  carriea. 

The  president  proposed  to  vote  upon  the  plan  of  procedure  which 
had  been  distributed  to  the  delegates,  with  some  modifications  which 
he  would  submit  to  the  conference.  As  the  result  of  a  wish  which  had 
been  expressed  by  several  delegates,  he  proposed  to  add  to  the  cen- 
tral committee,  which  did  not  count  among  its  membership  any 
technical  member,  five  delegates  designated  respectively  by  the  five 
sections  and  belonging  to  the  banking  world.  If  the  conference  ac- 
cepted this  point  of  view,  he  would  propose  to  assemble  the  sections 
at  the  conclusion  of  this  session  to  proceed  immediately  to  these 
selections. 

Mr.  Beernaert  asked  if  it  was  understood  that  under  the  heading 
of  banks  were  to  be  included  the  national  banks. 

The  president  having  answered  in  the  affirmative,  Mr.  Beernaert 
supported  the  proposition,  which  was  adopted  unanimously. 

The  president  proposed,  also,  to  increase  from  three  to  five  the 
number  of  delegates  which  the  central  committee  would  have  the 
power  to  add  to  its  membership  under  article  7  of  the  plan  of  pro- 
cedure.   This  was  agreed  to. 

The  president  proposed  not  to  include  in  the  central  committee  the 
chairman  of  the  special  committee  on  private  international  law,  as 
the  result  of  the  wishes  of  the  latter.    The  work  of  the  committee 
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being  in  effect  independent  of  that  of  the  central  committee,  it  would 
be  preferable  that  it  might  present  its  propositions  to  the  conference 
directly  and  without  intermediary. 

Mr.  Beemaert  thought  that  it  would  be  better  to  maintain  a  bond 
between  the  central  committee  and  the  committee  on  private  inter- 
national law. 

Mr.  Renault,  while  approving  the  proposition  made  by  Mr.  Asser, 
thought  it  might  be  possible  to  meet  the  views  of  Mr.  Beernaert. 
The  reason  for  the  proposition  of  Mr.  Asser  was  the  difference  which 
existed  between  the  tasks  of  the  two  committees.  The  central  com- 
mittee had  for  its  mission  the  regulation  of  a  commercial  matter; 
the  committee  on  private  international  law  was  to  seek  to  settle  con- 
flicts of  law.  The  unity  of  which  Mr.  Beernaert  spoke  ought  to  be 
brought  about  in  a  committee  on  form,  whose  creation  would  be 
needed.    It  was  indeed  impossible  that  tne  central  committee,  com- 

f)osed  of  from  18  to  20  members,  could  formulate  carefully  its  reso- 
utions.  It  would  be  at  the  time  when  the  committee  on  form  should 
be  constituted  that  what  might  be  called  a  bond  of  personal  union 
could  be  established. 

Mr.  Beemaert  did  not  insist,  but  he  remarked  that  such  a  com- 
mittee would  have  only  matters  of  form  to  deal  with  and  would  have 
no  authority  to  niake  modifications  in  substance. 

Mr.  Carlm  considered  that  Mr.  Beemaert  and  Mr.  Renault  were, 
each  from  his  point  of  view,  entirely  right.  He  asked  if  there  could 
not  be  created  an  intermediary  organ  between  the  conference  on  the 
one  side  and  the  central  committee  and  the  committee  for  private 
international  law  on  the  other  side.  Such  an  organ  would  be  able  to 
harmonize  the  resolutions  adopted  separately  bv  the  two  committees. 

The  president  replied  to  Mr.  Beernaert  that  the  committee  on  form, 
while  not  exceeding  its  powers,  ought  to  have  a  broad  conception  of 
its  task.  He  thanked  Mr.  Carlin  for  his  suggestion,  which  he  would 
not  fail  to  submit  to  the  committee  on  form  and  which  might  guide 
it  advantageously  in  its  labors. 

Mr.  Beernaert  asked  if  this  committee  on  form  would  be  at  the 
same  time  a  committee  on  coordination. 

Mr.  Lyon-Caen  thought  that  a  double  question  had  to  be  deter- 
mined: (1)  What  should  be  the  power  and  the  attributes  of  the 
committee  on  private  international  law?  Should  it  concern  itself 
exclusively  with  conflicts  of  law  or  also  with  other  questions — for 
example,  Ihat  of  determining  whether  the  law  or  the  international 
convention  should  extend  to  all  bills  of  exchange  or  should  govern 
only  those  called  international?  (2)  Should  the  resolutions  of  the 
conference  take  the  form  of  a  law  or  that  of  a  convention?  It 
seemed  to  him  that  one  or  the  other  of  these  questions  fell  rather 
within  the  competence  of  the  central  committee. 

The  president  declared  that  this  was  his  understanding.  In  regard 
to  the  nrst  question  raised  by  Mr.  Lyon-Caen,  he  would,  according  to 
his  promise,  consult  the  conference  in  a  later  session  to  determine 
whether  under  the  designation  of  bills  of  exchange  the  uniform  law 
should  include  only  bills  called  international. 

Mr.  Nagy  asked  a  modification  of  article  9  of  the  plan  of  procedure. 
He  considered  that  the  central  committee  ought  not  to  limit  itself  to 
a  declaration  of  principles,  but  to  formulate  a  definite  international 
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law  which  was  capable  of  being  put  in  operation.  The  central  com- 
mittee ought,  then,  to  be  charged  at  once  with  preparing  a  project 
of  law  upon  the  basis  of  the  work  of  the  sections.  It  would  discuss 
the  principles,  and  the  committee  on  form  ought  then  to  take  up  its 
work.  Consequently,  the  conference  ought  to  adjourn  until  the  time 
when  the  central  committee  should  have  prepared  a  law,  which  the 
governments  should  have  time  to  consider.  He  proposed,  therefore, 
to  modify  article  9  as  follows: 

The  central  comnilttee  will  take  account,  so  far  as  it  considers  desirable,  of 
the  Totes  given  in  the  sections,  and  will  present  the  results  of  its  labor  in  the 
form  of  a  project  of  law  to  the  conference,  which  wiU  be  adjourned  until  a 
period  sufficient  for  consideration  by  the  governments. 

Article  9  leaves  open  the  choice  of  the  form  in  which  the  prin- 
ciples are  to  be  set  forth.  There  have  been  enough  theoretical 
declarations  from  the  rules  of  Bremen  to  those  of  Buoapest. 

The  president  believed  that  the  proposition  should  be  referred  to 
the  central  committee.  Personally  he  was  of  the  opinion  that  the 
propositions  should  certainly  take  the  form  of  a  law,  but  he  insisted 
that  the  conference  should  not  prejudge  a  question  belonging  to  the 
central  committee.  Before  taking  up  the  question  whether  the  law 
should  have  the  definitive  form  of  resolutions  an  understanding  ought 
to  be  reached  on  the  principles  to  be  formulated  in  such  a  law,  since 
otherwise  the  debate  would  involve  at  once  the  form  and  the  sub- 
stance, to  the  great  detriment  of  clearness. 

.  Mr.  Renault  was  opposed  to  the  proposition  of  Mr.  Nagy.  In 
proposing  the  immediate  adjournment  of  the  conference,  Mr.  Nagy 
had  made  provision  for  deliberation  by  the  Governments.  But  upon 
what  would  they  deliberate  if  the  elaboration  of  the  project  of  Jaw 
should  be  entrusted  to  the  central  committee?  The  conference  ought 
also  to  consider  that  its  adjournment,  when  the  preparatory  work 
was  scarcely  finished,  would  be  a  confession  of  impotence. 

Mr.  Nagy  replied  that  the  approval  of  an  international  law 
elaborated  bv  the  central  committee  would  imply  instructions,  which 
he  did  not  have.  He  asked,  therefore,  not  tne  closing  of  the  con- 
ference but,  on  the  contrary,  its  continuance.  A  law  ought  to  be  of 
a  character  to  be  operative.  The  central  committee  would  then  de- 
fine the  principles  of  such  a  law  and  formulate  a  project,  and  then, 
when  the  Governments  had  examined  this  nroject,  the  Conference 
might  be  assembled  anew  and  proceed  to  unification. 

The  president  observed  that  the  Hungarian  proposition  was  a 
double  one.  To  begin  with,  Mr.  Nagy  desired  that  the  central  com- 
mittee should  define  not  only  principles  but  an  actual  project  of 
law;  in  the  second  place  he  made  a  motion  for  adjournment.  On 
this  last  point  the  president  indorsed  without  reserve  the  words  of 
Mr.  Renault.  As  to  the  first  question  it  was  within  the  competence 
of  the  central  committee. 

Mr.  Nagy  declared  himself  ready  to  have  this  question  taken  up 
by  the  committee,  which  at  an  early  sitting  would  be  able  to  make  it 
tne  subject  of  a  report  to  the  conference. 

Mr.  Beemaert  was  in  accord  with  Mr.  Nagy  on  the  legislative  form 
to  be  given  to  the  results  of  the  labors  of  the  conference,  but  adjourn- 
ment or  even  the  suspension  of  the  conference  seemed  to  him  abso- 
lutely inadmissible. 

74733'— S.  Doc.  768,  61-3 8 
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Sir  George  Buchanan  said  that  he  had  already  set  forth  the  point 
of  view  of  his  Government.  The  imperial  legislation  not  being 
capable  of  modification  upon  the  points  where  tnere  existed  already 
a  complete  agreement  throughout  the  British  Empire,  he  preferred 
that  the  conference  should  endeavor  to  formulate  tne  principles  witJi 
which  it  might  be  inspired.  If,  however,  the  central  committee  > 
should  decide  to  give  to  the  work  of  the  conference  the  form  of  a 
project  of  law,  he  would  bow  before  this  decision  on  the  well-under- 
stood condition  that  this  would  not  in  any  manner  bind  the  Gov- 
ernment of  His  Majesty. 

Mr.  Carlin  returned  to  the  necessity,  already  indicated  by  the 
president^  of  passing  upon  the  proposition  of  Mr.  Nagy.    The  first 

Sart — adjournment  of  uie  conference — ^might  be  passea  upon  imme- 
lately  by  the  conference.  The  second — what  form  should  be  given 
to  the  results  of  its  labors,  declaration  of  principles,  or  project  of 
law — ought  to  be  examined  in  a  preliminary  way  by  the  central 
committee,  which  would  make  a  report  to  the  conference. 

Mr.  Nagy  accepted  the  distinction  proposed  by  Mr.  Carlin.  He 
proposed,  consequently,  that  the  conference  pronounce  at  once  on  the 
question  of  adjournment. 

The  president  objected  that  this  question  could  not  be  profitably 
considered  before  the  work  of  the  central  committee  was  Known. 

Mr.  Renault  insisted  on  the  necessity  of  dissipating  a  possible  Mis- 
understanding. He  accepted  the  distinction  established  by  the  presi- 
dent and  Minister  Carlin.  The  first  part  of  the  proposition  of  Mr. 
Nagy  was  unacceptable ;  the  second  was  premature.  Only  at  a  later 
time  would  it  be  possible  to  define  the  form  to  be  given  to  the  results 
obtained.  He  proposed,  therefore,  to  postpone  the  vote  on  this  ques- 
tin  until  the  time  when  these  results  shoula  be  known. 

Upon  the  suggestion  of  the  president  Mr.  Nagy  supported  this 
proposition  of  postponement. 

The  president  read  the  plan  of  procedure  as  modified,  and  pro- 
posed its  adoption.     (See  plan  annexed  herewith.)     This  was  voted. 

Mr.  Corragioni  d'Orelli  asked,  on  behalf  of  the  delegates  of  States 
which  were  not  represented  in  the  central  committee,  permission  to 
follow  their  labors. 

The  president  saw  no  objection  to  this.  In  conformity  with  article 
7^  whicn  had  just  been  voted  as  modified,  he  proposed  that  the  sec- 
tions reassemble  immediately  to  name  the  technical  delegates. 

Upon  the  request  of  Mr.  Renault  the  chairmen  indicated  the  state 
of  progress  of  their  sections. 

Upon  the  suggestion  of  Mr.  Lyon-Caen,  it  was  decided  that  the 
reports  of  the  sections  should  be  published  and  copies  given  to  the 
delegates. 

Mr.  Carlin  asked  that  the  same  course  be  pursued  in  regard  to  the 
proceedings  of  the  central  committee. 

The  president  promised  to  lay  the  proposition  before  the  central 
committee. 

The  conference,  being  consulted  by  the  president  upon  the  question 
whether  it  would  concern  itself  not  only  with  international  bills  of 
exchange,  but  also  with  those  which  were  national,  decided  to  refer 
this  question  to  the  central  committee. 

The  session  closed  at  5.30  p.  nu 
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FBOPOSB)  FLA.N  OW  nOCEDWK, 

I.  The  conference  Bhall  be  divided  into  five  sections.  Each  section  shall  be 
constituted  of  the  delegates  of  an  equal  or  nearly  equal  number  of  States. 

II.  Bach  section  shall  select  its  president  and  "  rapporteurs." 

III.  The  sections  shall  consider  the  questions  which  have  been  referred  to 
them  by  the  conference. 

IV.  The  deliberations  of  each  section  shall  be  terminated  by  a  vote.  The  vote 
shall  be  taken  by  States,  each  State  having  one  vote. 

V.  The  result  of  each  vote  shall  be  transmitted  to  the  secretary  of  the  con- 
ference by  the  "  rapporteur."    He  shall  indicate  how  each  State  has  voted. 

VI.  The  conference  shall  appoint  a  special  committee  of  five  members  to  con- 
sider questions  of  private  international  law.  (Question  36.)  This  committee 
shall  have  the  right  to  add  to  its  numbers  two  members  and  shall  select  a 
chairman  and  a  ''  rapporteur."  In  this  committee  each  member  shall  have  one 
vote. 

VII.  A  c^itral  committee,  which  shall  be  presided  over  by  the  president  of 
the  conference,  shall  include  the  chairman  and  the  *'  rapporteur  "  of  each  sec- 
tion, with  five  additional  delegates,  each  of  whom  shall  be  designated  by  a  sec- 
tion from  the  delegates  representing  banking  houses  or  other  technical  dele- 
gates. The  central  committee  shall  also  have  power  to  add  to  its  members 
five  other  delegates. 

VIII.  Eiach  **  rapporteur "  shall  communicate  verbally  to  the  central  com- 
mittee the  summary  of  the  discussions  on  the  different  questions. 

IX.  The  central  committee,  after  having  heard  the  "  rapporteurs "  of  the 
sections,  shall  pass  upon  the  resolutions  proposed  by  them. 

The  central  committee  and  the  committee  on  private  international  law  shall 
present  to  the  conference  the  result  of  their  labors,  either  in  the  form  of  projects 
of  law  or  conventions  or  in  that  of  resolutions  to  be  adopted. 


Sixth  Session,  July  21,  1910. 

President,  Mr.  Asser. 

The  session  was  opened  at  3.45  p.  m. 

The  minutes  of  the  third,  fourth,  and  fifth  plenary  sessions  were 
adopted.  The  minutes  of  the  sessions  of  the  central  committee  were 
adopted  in  their  entirety. 

Tne  president  read  letters  in  which  Messrs.  Beichmann,  Ehrens- 
vard,  and  Cloos  informed  the  conference  of  the  departure  of  Messrs. 
Andersen  Aars,  Carlander,  and  Grundtvig.  He  also  announced  that 
Messrs.  Kundert,  Wieland,  and  Nobel  had  i)een  obliged  to  leave. 

The  president  opened  the  discussion  on  the  resolutions  of  the  cen- 
tral committee  presented  in  the  report  of  Messrs.  Lyon-Caen  and 
Simons.  He  expressed  his  thanks  warmljr  for  th^  completed  and 
extended  work  of  the  "  rapporteurs."  This  important  worK  had  been 
done  in  so  short  a  time  that  the  "  rapporteurs  "  asked  permission  to 
retouch  it  later,  if  necessair.     [Applause.] 

Mr.  Sylvain  spoke  as  follows : 

The  delegate  of  Haiti  begs  to  be  excused  for  not  having  been  able  to  partici- 
pate continuously,  as  he  would  have  wished,  in  the  deliberations  of  the  confer- 
ence, having  been  called  to  Paris  by  the  exigencies  of  his  diplomatic  functions. 
But  he  has  kept  in  contact  with  the  secretary's  office  and  has  thus  been  able  to 
follow  the  work.  Before  giving  his  opinion  on  the  important  results  accom- 
plished in  his  absence  by  the  central  committee  and  its  two  eminent  "  rappor- 
teurs," he  desires  to  make  a  statement.  In  consequence  of  an  error  in  trans- 
mission, still  unexplained  to  me,  but  obvious,  there  has  reached  the  conference 
a  memorial  from  our  Department  of  Foreign  Relations  which  was  not  destined 
for  you,  but  was  rather,  in  my  opinion,  in  the  absence  of  more  complete  informa- 
tion, a  memorandum  addressed  to  the  Secretary  of  State.  The  conclusion, 
nevertheless,  deserves  to  be  retained.  It  testifies  to  an  admiration  and  a  pro- 
found recognition  of  the  promoters  of  your  imposing  assembly  of  jurists,  at 
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well  as  of  previous  conferences — notably  tbat  of  Brussels — ^which  bave  pre- 
pared the  way  for  this. 

This  appreciation,  gentlemen,  let  me  say  to  you  in  all  sincerity,  is  fully  lustl- 
fled  by  the  inspiration  with  which  your  labors  have  proceeded.  What  is  a 
draft,  indeed?  A  marvelous  instrument  of  credit  or  of  exchange — ^the  most 
flexible  and  the  most  convenient  which  has  been  invented  to  obviate  the  embar- 
rassment of  the  transportation  of  money.  Hence,  to  labor  with  a  common  pur- 
pose to  fix  and  to  simplify  the  rules  which  govern  its  use  and  circulation  in  a 
manner  to  make  it  a  sort  of  international  money — accepted  universally  under 
the  guaranty  of  those  who  put  their  signature  upon  it — is  for  all  countries  which 
produce  and  consume  of  an  interest  so  obvious  that  It  is  hardly  possible  to 
conceive  of  any  one  of  them  showing  itself,  I  will  not  say  refractory,  but  indif- 
ferent, to  the  principle  of  such  an  agreement.  Haiti,  less  than  any  other 
country,  even  though  circumscribed  at  present  as  to  the  field  of  her  trans- 
actions, is  able  to  appeal  to  the  testimony  of  a  past  proverbially  opulent  and 
to  the  promises  of  a  future  with  a  perspective  almost  without  limit  Everything 
which  ought  to  contribute  in  the  vast  market  of  the  world  to  facilitate  exchanges 
and  to  develop  credit  will  directly  serve  her  cause. 

Hence  a  powerful  reason  which,  even  in  default  of  others,  would  have  suf- 
ficed for  our  devotion  with  a  warm  heart  to  your  work  of  international  con- 
ciliation. But  it  seems  to  me  that  this  work,  accomplished  by  your  tact  and 
your  reciprocal  moderation,  is  on  the  way  of  complete  success,  your  committee 
having  had  the  art  to  conciliate  and  to  inspire  confidence  in  all  interests.  BYom 
the  beginning  it  was  in  effect  established  that  the  task  of  the  conference  would 
have  consisted  above  all,  since  the  majority  of  legislative  systems  agree  in  the 
essential  principles  which  govern  the  subject  of  the  contract  of  exchange,  in 
finding  in  the  laws  already  in  force  the  rules  which  had  been  Justified  by  their 
practical  efficiency,  and  the  best  solutions  sanctioned  by  the  decisions  of  the 
courts;  in  fortifying  them  with  some  si)ecial  provisions  resulting  from  an 
exchange  of  views  between  such  competent  economists  as  yourselves;  and  in 
addition,  that  is  to  say,  upon  points  which,  as  differences  of  application  are 
involved  which  are  considered  by  certain  states  as  matters  of  international 
regulation,  to  recommend,  without  imposing  them,  the  solutions  recognized  as 
most  favorable  to  the  instruments  of  commerce,  to  the  end  that  every  state  may 
adhere  to  our  project  of  a  convention  without  fear  of  a  sharp  upheaval  In  its 
legislative  system  or  commercial  usages,  I  do  not  see  who  can  refuse  his  acqui- 
escence. 

It  remains  to  us  then  to-day,  it  seems  to  me,  only  to  sanction  this  happy 
agreement  by  fixing  its  terms;  and  you  will  find  me,  for  my  part,  entirely  dis- 
posed to  this  result,  bringing  to  you  the  utmost  good  will  which  can  be  desired 
from  a  thinking  voter. 

The  presid^t,  after  having  thanked  the  Haitian  delegate  for  his 
declaration,  drew  the  attention  of  the  conference  to  the  character  of 
the  resolutions.  Although  prepared  in  the  form  of  articles,  they 
did  not  represent  a  definitive  project  of  law.  He  did  not  wish  to  re- 
strain or  limit  the  discussion,  out  thought  proper  to  observe  that  the 
conference  at  present  was  not  to  occupy  itself  with  the  form,  and 
that,  on  the  other  hand,  the  substance  of  the  matter  had  already  been 
amply  discussed  in  the  plenary  sossions,  in  the  central  committee, 
and  in  the  sections. 

Sir  George  Buchanan  made  the  following  statement: 

We  have  followed  with  profound  interest  the  progress  of  the  labors  of  the 
conference,  and  the  discussions  in  which  we  have  had  the  honor  to  take  part 
have  brought  home  to  us  more  than  hitherto  the  effect  of  the  laws  which  govern 
bills  of  exchange  in  the  different  countries  in  the  world,  as  well  as  the  under- 
lying reasons  which  have  brought  about  the  adoption  and  maintenance  of  these 
laws.  We  shall  not  fall  to  submit  to  our  Government  a  detailed  report  on  the 
whole  of  the  proceedings  of  the  conference,  and  to  indicate  at  the  same  time 
those  points  where,  in  our  opinion,  the  English  law  is  capable  of  improvement. 
When  the  competent  authorities  have  considered  this  report.  His  Majesty's 
ciovernment  will  decide  whether  or  no  certain  rules  of  the  E3nglish  law  should 
be  modified  In  accordance  with  the  resolutions  adopted  by  the  conference. 

However,  it  is  our  duty  again  to  afilrm  that  it  is  impossible  for  our  Govern- 
ment to  go  further  or  to  depart  from  the  attitude  which  It  has  taken  from  the 
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begtnnlng  of  this  conference:  It  Is  no  question  of  national  pride  or  obstinacy 
which  has  ijrlven  rise  to  this  attitude,  but  the  necessity  of  siifefcuardlng  the 
interests  of  our  mercantile  community.  A  law  which  governs  more  than 
120,000,000  i)eople.  Including  the  United  Kingdom,  the  British  colonies,  and 
most  of  the  States  of  the  United  States  of  America — without  counting  the  vast 
[)opuIation  of  the  Indian  Empire — can  not  be  modified  without  disturbing  long- 
settled  commercial  relations,  and  without  creating  divergences  In  legislation 
among  the  members  of  the  Anglo-Saxon  family. 

It  is  x)ossible  that  among  the  rules  of  English  law  there  are  some  which  are 
antiquated  and  inconvenient,  but  in  its  main  lines  our  law  does  but  incorporate 
the  usages  of  our  commerce.  It  is  not  an  arbitrary  law  imposed  by  the  legis- 
lature ou  the  commercial  community ;  the  legislature  has  but  given  the  sanction 
of  law  to  the  usages  of  our  commerce  and  industry,  and  in  modifying  that  law 
we  should  upset  long-established  customs.  There  are  other  reasons  in  the 
domain  of  law  which  raise  equal  difficulties.  We  haVe  no  separate  droit  de 
change.  We  have  no  tribunals  of  commerce.  We  draw  no  distinction  between 
traders  and  nontraders.  Our  commercial  law  is  an  integral  part  of  our  common 
law,  and  it  is  the  ordinary  civil  courts  which  give  effect  to  its  provisions  in  the 
same  manner  as  they  give  effect  to  ordinary  debts  and  obligations. 

You  can  well  understand,  after  what  I  have  just  said,  that  it  is  impossible 
for  the  British  delegation  to  associate  itself  officially  in  the  drafting  of  a  pro- 
posed uniform  law,  when  by  their  instructions  they  are  forbidden  to  take  any 
Buch  undertaking  into  consideration. 

But  though  we  are  unable  to  identify  ourselves  either  with  a  draft  conven- 
tion or  with  a  draft  uniform  law,  we  wish  to  be  the  first  to  congratulate  the 
conference  on  the  work  which  it  has  succeeded  in  accomplishing.  We  desire  to 
pay  a  tribute  to  the  charming  courtesy  and  incomparable  ability  with  which  our 
illustrious  president  has  guided  our  labors,  as  also  to  the  high  order  of  intelli- 
gence displayed  by  Messieurs  Lyon-Caen  and  Simons  in  embodying  the  resolu- 
tions of  the  central  committee,  for  submission  to  the  conference,  in  a  reiwrt 
which  is  a  masterpiece  of  draftsmanship.  Even  for  a  country  which  like  our 
own  is  unable  to  participate  in  a  convention  which  consecrates  the  uniflcaticm 
of  the  law  of  bills  of  exchange,  it  will  nevertheless  be  of  indisputable  advantage 
to  have  to  deal  with  only  a  single  law,  applicable  to  all  the  other  commercial 
countries,  instead  of  being  confronted  by  a  variety  of  diverse  legislations. 

If  among  the  rules  advocated  by  the  conference  there  were  several  which  we 
were  obliged  to  resist,  we  have  at  all  events  the  satisfaction  of  knowing  that 
those  rules  were  only  adopted  after  they  had  been  subjected  to  a  rigorous  ex- 
amination at  the  hands  of  experts  possessed  of  high  authority  in  the  field  of 
Jurisprudence,  a  fact  which  leads  us  to  hope  that  these  rules  will  realize  to  a 
large  extent  the  hopes  cherished  by  their  sponsors  and  that  they  will  effect  not 
only  a  greater  simplici^  in  the  law  on  bills  of  exchange,  but  also  an  improve- 
ment in  its  operation. 

Mr.  Conant  made  the  following  statement: 

Mr.  President  and  gentlemen,  I  cordially  Join  in  the  congratulations  extended 
by  other  members  of  the  conference  to  the  central  committee  and  its  "  rapiwr- 
teurs"  for  the  remarkably  able  and  comprehensive  document  which  they  have 
presented  in  the  project  of  law  which  is  now  before  the  conference. 

In  many  particulars  the  provisions  of  the  project  follow  those  of  the  laws  of 
Great  Britain  and  of  the  United  States,  which  took  the  Initiative  many  years 
ago  in  seeking  to  bring  about  uniformity  on  this  subject  among  their  several 
colonies  and  States.  In  providing  for  the  abolition  of  days  of  grace  and  for  the 
extension  of  the  time  within  which  protest  may  be  made,  you  have  accepted 
two  reforms  which  will  be  eminently  acceptable  to  American  bankers. 

In  accordance  with  my  statement  at  the  beginning  of  our  meetings,  there  is 
great  reluctance  in  America  to  undo  the  long  and  arduous  work  which  has 
brought  about  uniformity  in  35  American  States,  4  Territories,  and  in  Great 
Britain  and  her  dependencies.  The  scope  and  policy  of  American  laws  differ  in 
some  respects  from  the  systems  of  the  countries  of  the  Ck>ntinent  We  have  no 
code  of  commerce  distinct  from  the  common  law ;  we  recognize  no  distinction 
between  merchants  and  others  who  draw  bills  or  sign  notes;  and  we  have  no 
separate  tribunals  for  dealing  with  commercial  cases.  Under  these  conditions 
our  difficulties  would  be  greater,  if  we  should  undertake  to  adopt  a  uniform 
law,  than  in  countries  where  a  long  succession  of  laws  and  usages  are  based 
upon  the  existence  of  a  special  commercial  code. 
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How  great  have  been  these  dlfflculties,  in  framing  the  project  of  the  unlforni 
law,  Is  indicated  by  the  fact  that  in  spite  of  the  great  skill  of  your  distinguished 
**  rapporteurs,"  they  were  compelled  to  leave  no  less  than  23  points  in  the  vari- 
ous articles  to  be  governed  by  national  legislation  and  practice  or  by  tlie 
ordinary  rules  of  the  civil  law. 

In  the  United  States,  moreover,  there  is  another  obstacle  to  uniformity,  tn 
the  fact  that  by  the  decision  of  the  highest  Federal  tribunal,  the  Federal  Govern- 
ment has  no  authority  to  legislate  regarding  bills  of  exchange,  whether  foreign 
or  domestic.  Such  documents  are  considered  in  the  nature  of  contracts,  which 
are  governed  by  State  law,  and  only  reach  the  Federal  tribunals  when  conflict 
between  the  laws  of  the  States  requires  interpretation  and  reconciliation. 

Notwithstanding  these  difficulties  in  the  way  of  complete  cooperation  by  the 
United  States  in  bringing  about  a  uniform  law,  it  will  give  me  pleasure  to  report 
to  the  Federal  Government  and  to  bring  to  the  attention  of  the  organizations 
which  have  already  done  much  to  secure  uniformity  in  the  laws  of  the  American 
States  the  project  which  may  be  adopted  by  this  conference.  I  feel  justified  In 
assuring  you  that  they  will  give  the  project  careful  consideration,  with  a  view 
to  adopting  from  it  such  improvements  in  their  existing  statutes  as  are  not 
inconsistent  with  our  system  of  law  and  of  commercial  practice.  I  beg  to  as- 
sure your  excelloicy  and  the  member^  of  the  conference  of  the  sympathy  of  the 
United  States  in  this  effort  to  throw  down  the  barriers  built  up  by  conflicting 
laws  against  the  free  movement  of  commerce  and  capital. 

The  president  thanked  Sir  George  Buchanan  and  Mr.  Conant.  He 
congratulated  them  upon  the  good  feeling  of  which  their  words  gave 
evidence. 

Mr.  van  Gelderen  made  the  following  statement: 

The  responses  given  to  the  questions  proposed  by  the  Government  of  the 
Netherlands  cover  the  entire  subject,  of  the  bill  of  exchange.  The  solutions 
adopted  have  been  inspired  not  only  by  the  most  advanced  principles  of  modem 
legislation  but  also  by  the  Intention  which  is  fundamental  in  the  matter  of  the 
unification  of  laws — I  mean  that  the  international  law  should  be  essentially 
simple,  and  that  it  should  carefully  eliminate  casuistry  by  seelcing  to  settle  all 
conflicts  by  the  adoption  of  the  rules  which  practice  and  experience  have  shown 
to  us  to  be  the  most  acceptable. 

It  is  necessary  that  the  bill  of  exchange  should  be  a  distinct  instrument,  of 
which  the  effects  and  the  interpretation  should  leave  no  doubt,  since  the 
penalties  attached  to  them  are  derived  from  the  common  law  of  obligations. 

It  is  necessary  that  the  form  of  the  document  should  be  the  most  simple  pos^ 
sible  and  that  the  law  should  indicate  its  essential  particulars. 

It  is  necessary  that  the  rights  which  the  bill  of  exchange  confers  should  be 
derived  always  from  these  particulars,  and  it  is  for  this  reason  that  there  has 
been  stricken  out  everything  relating  to  cover  and  guaranty  by  separate  docu- 
ment 

It  is  necessary  that  an  instrument  which  produces  effects  of  a  legal  character 
should  contain  in  itself  and  in  its  particulars  the  reason  for  the  actions  at  law 
which  it  allows. 

The  advantage  obtained  by  such  eliminations  consists  In  the  simplification 
of  the  law  in  practice — a  fact  worthy  of  attentive  consideration. 

At  the  same  time,  these  eliminations  do  not  antagonize  commercial  usages,  in 
which  transfer  by  account  and  the  setting  forth  of  particulars  are  steadily  de- 
clining in  importance. 

We  have  concluded  that  it  is  not  necessary  to  permit  the  clause,  "without 
guaranty,"  either  in  the  bill  of  exchange  or  in  the  indorsement,  because  we  are 
of  the  opinion  that  the  responsibility  of  th^  signatories  should  be  uniform  and 
equal  for  all  and  that  the  party  who  puts  his  signature  on  a  bill  of  exchange 
ought  to  remain  liable  jointly  and  without  restriction  if  the  drawee  does  not 
pay. 

This  is  why  we  have  suppressed  limited  guaranty  (by  aval). 

The  general  principle  of  the  matter  is  that  every  person  who  signs  a  bill  of 
exchange  becomes  a  debtor  to  the  holder,  a  subsidiary  debtor  in  the  case  of 
nonpayment  by  the  drawee  or  the  acceptor,  but  a  debtor  jointly  responsible 
with  the  cosigners. 

The  bill  of  exchange  ought  to  be  a  document  of  presentment — ^that  is,  that 
the  actions  which  spring  from  it  can  be  exercised  only  after  its  presentment 
and  that  they  are  based  upon  the  text  itself. 
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I  am  pleased  to  state  that  the  Argentine  law  will  not  be  subjected  to  funda- 
mental modifications  by  the  international  law  which  we  are  in  process  of  for- 
mulating. The  necessary  modifications  will  be  of  small  importance,  because 
our  code,  dating  only  from  a  half  century,  is  inspired  by  the  German  doctrines, 
and  it  may  be  said  that  it  is  these  doctrines  which  have  made  the  greatest 
headway  in  the  practice  of  the  law  of  exchange. 

Further,  the  project  which  is  submitted  to  us  is  not  In  any  manner  the  ex- 
pression of  an  individual  will,  but  it  is  the  reflection  of  the  ideas  expressed  by 
the  sections,  by  the  central  committee,  and  by  the  plenary  conference  itself. 
In  tliis  project  each  of  us  has  collaborated  and  lias  submitted  his  own  ideas, 
and  it  is  the  erudition  and  the  recognized  talent  of  the  general  "rapporteurs" 
which,  in  bringing,  together  these  ideas  intelligently  and  methodically,  have 
succeeded  In  presenting  to  us  a  report  which  could  be  adopted  as  the  interna- 
tional law  for  all  the  countries  represented  in  this  conference  (excepting,  natu- 
rally, certain  modifications,  of  local  significance,  which  will  be  introduced  by  the 
l^islative  power  of  each  nation). 

It  is  true  that  each  of  us  has  done  his  duty,  but  it  is  not  the  less  true  that 
without  the  presidency  of  His  Excellency  Mr.  Asser,  so  intelligent  and  often  so 
very  clever,  we  should  have  risked  not  reaching  an  agreement,  and  it  is  an  act 
of  impartial  injustice  which  I  undertalce  in  declaring  that  in  large  part  the 
work  accomplished  is  due  to  him. 

I  will  conclude,  gentlemen,  by  begging  you  to  express  for  the  secretaries, 
who  have  labored  so  well  and  so  intelligently,  a  vote  of  thanks,  which,  in  my 
opinion,  is  so  well  merited.  I  propose  that  this  vote  shall  be  taken  at  our 
last  plenary  session. 

Mr.  de  Sampaio  said  that  upon  the  eve  of  the  vote  he  felt  that  he 
ought  to  refer  to  what  he  had  already  said  in  the  third  and  fourth 
plenary  sessions  as  well  as  in  the  discussion  in  the  fourth  section. 
It  had  been  impossible,  because  of  his  diplomatic  functions,  to  follow 
all  the  debates  of  the  central  committee.  In  any  case,  excepting 
some  modifications  of  detail,  which  represented  the  point  of  view  or 
His  Very  Faithful  Majesty,  the  King  of  Portugal,  on  certain  points 
of  the  Questionnaire,  he  supported  in  a  general  manner  the  decision 
made  to  attain,  in  a  broad  spirit  of  conciliation,  the  project  of  a  uni- 
form law.  Hence,  while  accepting  the  principles  necessary  in  this 
law,  he  reserved  at  the  same  time  the  essential  principles  of  the 
national  law  and  declared  that  he  would  vote  to  submit  the  matter 
ad  referendum  to  his  Government. 

Mr.  de  la  Rica  y  Calvo  declared  that  the  Spanish  delegation  joined 
with  pleasure  in  the  warm  congratulations  addressed  to  the  presi- 
dent, the  central  committee,  and  the  "  rapporteurs."  Althouffh  the 
delegation  had  not  taken  direct  part  in  the  preparation  of  the  advance 
draft  of  the  uniform  law,  it  hoped  that  this  project,  would  be  ac- 
ceptable in  its  entirety  to  the  Spanish  Government,  for  it  did  not 
diner  essentially  from  the  Spanish  legislation  on  the  bill  of  exchange. 

The  Spanish  delegates  felt  bound,  nowever,  to  make  express  reser- 
vations on  two  points  contained  in  articles  1  and  57  of  the  advance 
draft.  The  code  of  commerce  in  force  in  Spain  required  in  the  bill 
of  exchange  the  mention  of  the  residence  oi  the  drawee,  a  condition 
which  was  not  required  in  article  1  of  the  advance  draft.  The 
Spanish  Code  of  Commerce  granted  to  the  holder  of  a  bill  of  ex- 
change the  power  to  accept  or  not  to  accept  a  partial  payment  of  the 
value  of  the  bill,  and  this  in  a  manner  much  more  efficient  and 
explicit  than  article  57  of  the  advance  draft.  The  Spanish  delega- 
tion considered  preferable  the  provisions  in  force  in  Spain  on  these 
two  points,  the  miportance  of  which  obliged  them  to  formulate  this 
reservation. 
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The  general  discussion  was  closed  and  the  discussion  of  the  articles 
taken  up. 

Mr.  Beichmann,  at  article  7  (6w),  thought  that  it  was  necessary 
to  consider  that  there  were  other  cases  than  that  of  incapacity  where 
a  signature  is  not  valid,  and  cited  the  case  where  a  si^ature  had 
been  obtained  by  coercion  or  by  fraud.  The  Scandinavian  law  pro- 
vided in  general  for  the  case  where  a  signature  for  any  cause  wnat- 
ever  did  not  involve  the  liability  of  the  signer,  and  he  recommended 
the  adoption  of  such  a  rule.  Mr.  Beichmann  did  not,  however,  pre- 
sent an  amendment. 

Mr.  Lyon-Caen  promised  to  bear  in  mind  the  observations  of  Mr. 
Beichmann. 

Article  £6. 

Mr.  Beichmann  thought  that  the  first  paragraph  of  the  article  did 
not  express  what  it  was  intended  to  say.  It  seemed  evident  that  the 
absence  of  the  invitation  of  the  domicile  would  have  only  the  effect 
that  the  bill  would  be  payable  at  another  place  than  that  where, 
according  to  its  tenor,  the  payment  should  be  made.  The  penalty 
to  be  imposed  should,  in  his  opinion,  be  that  prescribed  by  the  Scandi- 
navian law — that  is,  that  the  payment  should  then  be  made  by  the 
acceptor  himself,  but  at  the  place  of  payment. 

Mr.  Simons,  the  "  rapporteur,"  admitted  that  the  form  should  be 
modified.  On  the  substance  of  the  question  he  was  in  accord  with 
Mr.  Beichmann. 

Mr.  Radoitchitch  desired  to  go  back  to  article  24.  He  was  of  the 
opinion  that  it  ought  to  be  possible  for  acceptance  to  be  made  on  the 
allonge.  There  was  no  danger  that  it  would  be  lost,  for  this  was  not 
in  the  interest  of  the  holder. 

Mr.  Lyon-Caen  did  not  attach  great  importance  to  this  question, 
but  he  felt  compelled  to  state  that  there  would  be  a  real  danger  in 
admitting  acceptance  on  the  allonge.  It  might  be  that  it  would  be 
detached  and  affixed  to  another  biU  of  exchange. 

Mr.  Fischel  was  of  the  same  opinion  as  Mr.  Lyon-Caen.  The 
allonge  was  always  in  danger  of  oeing  lost,  and  in  such  a  case,  if 
the  acceptance  was  affixed  to  it,  the  bill  might  be  presented  again  for 
acceptance. 

Mr.  Radoitchitch  replied  to  Mr.  Lyon-Caen  that  ordinarily  the 
allonge  bore  a  copy  of  the  bill  of  exchange,  and  that  in  this  case  it 
was  impossible  to  annex  it  fraudulently  to  another  bill  of  exchange. 

Mr.  Radoitchitch,  however,  did  not  wish  to  present  an  amendment 

Article  35, 

Count  Ehrensvard  recalled  the  doubts  he  had  expressed  in  the  Cen- 
tral Committee  on  the  subject  of  the  expression  oeconfiture  (embar- 
rassment). The  "rapporteurs"  had  given  an  interpretation  of  it 
which  to  him  aggravated  the  difficulty.  He  did  not  wish  to  invoke 
discussion,  but  oeconfiture  was  not  known  to  the  Swedish  law,  and  it 
would  be  necessary  to  define  its  significance. 

The  president  took  the  liberty  of  saying  that,  in  order  to  attain  the 
object  of  the  conference,  all  the  States  ought  to  make  concessions.  If 
deconfiture  was  not  known  to  the  Swedish  law,  the  uniform  law 
would  not  have  the  effect  of  introducing  it  there. 
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Count  Ehrensvard  feared  that  it  would  be  necessary  to  modify 
not  only  the  law  on  bills  of  exchange,  but  also  the  national  legislation 
on  bankruptcy. 

Mr.  Beemaert  supported  his  criticism  on  the  form  of  article  35. 
He  thought  that  the  uniform  law  ought  to  define  dfconfiture  and  sus- 
pension of  payment,  and  to  this  eflFect  presented  the  following  amend- 
ment: 

In  case  of  failure  or  a  condition  of  Insolvency  established  by  a  legal  decision. 

Mr.  Simons  replied  that  an  effort  would  be  made  to  find  a  different 
form  based  upon  the  observations  which  had  been  made.  He  stated, 
however,  that  German  commerce  was  strongly  in  favor  of  not  limit- 
ing the  cases  assimilated  to  the  condition  of  bankruptcy.  In  harmony 
with  Mr.  Beernaert  he  admitted  that  conflicts  might  arise,  but  it 
would  belong  to  the  courts  to  settle  them. 

Mr.  Beernaert  insisted  on  a  definition  of  suspension  of  payment 
and  of  deconfiture  in  the  uniform  law.  It  was  the  more  necessair, 
since  the  "  rapporteurs  "  declared  that  they  did  not  mean  its  estab- 
lishment by  a  judicial  d&ision. 

Mr.  Carlin  observed  that  deconfiture  was  not  known  in  Switzer- 
land, He  interpreted  article  35,  as  did  the  president  of  the  confer- 
ence. In  his  opinion,  the  uniform  law  would  not  impose  deconfiture 
upon  the  laws  of  countries  where  it  was  unknown;  but  if  the  uni- 
form law  recognized  it  in  other  countries,  the  Swiss  people  who  were 
holders  of  bills  would  only  profit  by  it. 

Mr.  Beichmann  reserved  nis  opinion  as  to  the  form  of  paragraph  1. 
He  wished  to  call  attention  to  the  fact  that  the  interpretation  which 
had  just  been  given  seemed  to  him  somewhat  dangerous.  He  thought 
that  in  effect  it  was  sought  that  the  facts  which  in  France  were  em- 
braced in  the  term  deconfiture  should  invoke  the  same  effects  in  the 
countries  where  this  designation,  employed  in  the  French  law,  was 
not  known. 

Mr.  Fischel  said  that  banking  and  commerce  would  applaud  the 
provisions  of  article  35.    Already  the  German  Wechselordnung  con- 
tained a  similar  article,  which  did  not  involve  a  definition  of  sus- 
pension of  payment.    To  have  the  fact  established  by  a  judicial  deci- 
sion demanded  much  time,  and  it  was  important  that  recourse  should 
be  had  as  quickly  as  possible  to  avoid  the  consequences  of  an  insol- 
vency which  might  in  the  meantime  aflSict  an  obligee.    Where  it  con- 
cerned suspension  of  payment  recourse  took  place  between  banks 
within  24  hours.     If  the  case  of  suspension  of  payment  was  not 
admitted  the  cases  of  bankruptcy  would  be  increased,  because  all 
holders  of  bills  of  exchange  having  book  claims  at  the  same  time 
would  find  it  to  their  interest  to  instigate  proceedings  in  order  to 
exercise  recourse  in  respect  to  bills  of  exchange.    This  would  not  be 
advantageous  to  anyone.    If  it  was  desired  to  elucidate  by  means  of 
additions  the  expression,  "  suspension  of  payment,"  the  result  would 
be  a  text  with  still  more  restrictions.    Tnis  increase  of  clearness  in 
the  law  might  have  the  effect  of  depriving  the  holder  of  the  right, 
now  quite  plain  according  to  the  existing  German  law,  of  exercising 
immediate  recourse  as  soon  as  a  suspension  of  payment  is  known.    In 
37  years  of  practical  experience  he  did  not  recall  any  contest  on  the 
character  of  suspension  of  payment. 

Mr.  Beernaert  said  that  Mr.  Fischel  was  a  supporter  of  article  36 
because  it  was  vague,  but  this  was  exactly  the  reason  for  which  Mr. 
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Beemaert  did  not  favor  it.  The  innovation  was  interesting,  but  the 
whole  matter  could  not  be  left  to  the  free  decision  of  the  courts, 

Mr.  Lyon-Caen  promised  that  in  the  final  draft,  account  would 
be  taken  of  these  observations.  He  confessed,  however,  that  he  did 
not  understand  very  well  the  objections  of  Mr.  Beemaert  to  the 
expression,  "  suspension  of  payment."  The  definition  ought  not  to  be 
embodied  in  the  uniform  law,  but  in  the  national  laws  on  bankruptcy. 
As  to  d6confiture,  he  felt  his  opinion  shaken  and  would  be  disposed 
to  renounce  it  and  to  support  the  British  system  of  the  definitive 
enumeration  of  the  cases  assimilated  to  bankruptcy — for  exannple, 
the  case  of  the  unsuccessful  attachment  of  the  goods  of  the  acceptor. 

The  president  proposed  to  refer  the  decision  to  the  discussion  of 
the  project  of  law.  The  "rapporteurs"  would  then  be  able  to  take 
into  consideration  the  observations  which  had  been  made. 

Count  Ehrensvard  said  that  the  interpretation  of  Mr.  Carlin 
would  tend  to  calm  his  fears,  if  he  was  convinced  that  it  was  correct ; 
but  he  thought  there  was  contradiction  between  paragraphs  1  and 
2 — the  first  rendering  obligatory  what  the  second  permitted  as 
optional.    He  suggestSi  the  following  form: 

In  the  case  of  bankruptcy  or  suspension  of  payment  of  the  acceptor  or  in 
the  case  where  d^onfiture  is  established  by  an  attachment. 

Mr.  Radoitchitch  said  that  article  35  gave  the  right  of  recourse  to 
the  holder  of  the  bill  of  exchange  only  in  the  case  of  the  bankruptcy 
of  the  acceptor.  He  thought  that  this  same  right  should  be  recog- 
nized on  behalf  of  the  holder  in  case  also  of  the  bankruptcy  of  the 
drawee.  Between  the  issue  of  the  bill  of  exchange  and  the  bank- 
ruptcy of  the  drawee  only  a  few  days  might  elapse  and  during  this 
small  space  of  time  it  might  not  have  been  a  physical  possibility  for 
the  holder  to  present  the  bill  for  acceptance.  It  would  be  the  same 
in  the  case  also  where  it  was  forbidden,  by  express  stipulation  in- 
serted in  the  bill  of  exchange,  to  present  the  instrument  for  accept- 
ance until  after  a  certain  time.  In  these  two  cases  where  he  could 
not  be  reproached  with  any  negligence,  the  right  of  recourse  of  the 
holder  ought  to  be  recognized. 

Mr.  de  la  Rica  y  Calvo  stated  that  an  equivalent  of  deconfiture 
was  known  to  Spanish  legislation,  but  reserved  speaking  of  it  until 
the  discussion  on  the  project  of  law. 

Article  65. 

The  president  drew  the  attention  of  the  conference  to  a  form  of 
notice  contained  in  the  most  recent  law  on  the  bill  of  exchange — 
that  of  Brazil  of  1908.  This  form  was  included  in  the  mention, 
**  registered  letter.''  , 

Article  78. 

Mr.  Chung-Hui-Wang  made  the  announcement  that  the  delay  of 
six  months  set  forth  in  the  second  paragraph  was  inacceptable  to 
China.    He  made  the  following  proposition : 

In  a  case  where  the  States  are  not  able  to  agree  on  the  declaration  of  the 
delay  of  prescription  for  legal  actions,  it  seems  desirable  to  adopt  as  a  uni- 
form period  of  delay  the  average  of  the  periods  fixed  by  all  the  States,  in  order 
to  bring  this  average  to  the  unit  most  practical  for  adoption. 
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Mr.  Simons  thought  that  this  calculation  would  be  very  difficult, 
especially  as  several  countries  had  no  fixed  period,  but  a  "reason- 
able time."    He  would  prefer  to  make  the  demy  longer  for  China. 

Upon  the  suggestion  of  the  president,  Mr.  Chung-Hui-Wang  de- 
clared that  he  would  advise  his  Government  of  this  question,  and 
while  awaiting  its  response  would  withdraw  his  proposition. 

The  other  articles  and  the  general  and  special  resolutions  were 
adopted  without  discussion.  Mr.  Renault  having  proposed  to  as- 
semble in  plenary  session  at  5  o'clock  on  the  morrow,  it  was  so  voted. 

The  session  was  dosed  at  6  p.  m. 


•     Seventh  Session,  July  22,  1910. 

President,  Mr.  Asser. 

The  sitting  was  opened  at  6.15  p.  m. 

The  president  imparted  to  the  conference  a  communication  from 
the  delegate  of  Nicaragua,  stating  that  he  was  detained  at  Paris 
and  prevented  from  being  present  at  the  session. 

The  president  pointed  out  that  the  conference  had  approved  the 
contents  of  the  resolutions  annexed  to  the  report  of  the  general 
rapporteurs.  It  remained  to  discuss  and  vote  upon  the  provisions 
relative  to  international  private  law  as  well  as  the  draft  of  the 
uniform  law,  based  upon  the  resolutions,  with  modifications  of  de- 
tail, voted  at  the  preceding  sitting,  and  the  advance  project  of  the 
convention  which  was  to  be  concluded. 

Before  passing  to  the  discussion  of  these  various  matters,  it  was 
necessary  to  return  to  the  text  of  article  35  of  the  resolutions,  which 
had  aroused  criticisms  in  the  sitting  of  July  21.  The  principal 
difficulty  arising  from  the  term  "embarrassment"  (d^confiture),  an 
expression  technical  in  France,  but  whose  scope  was  less  understood 
elsewhere,  it  had  been  proposed  to  the  conference  to  strike  it  out 
and  to  replace  it  by  a  more  precise  enumeration  of  the  cases  where, 
according  to  French  jurisprudence,  deconfiture  arose.  The  rap- 
porteurs nad  proposed  the  following  language : 

In  case  of  bankruptcy,  suspension  of  payments,  even  if  not  established  by  a 
previous  judgment.  In  case  of  ineffective  execution  against  his  goods,  and  also 
in  case  the  acceptor  has  lost  the  right  to  wait  until  maturity  against  the  holder, 
the  same  immediate  recourse  as  in  case  of  default  for  nonpayment  may  be 
exercised. 

The  conditions  under  which  bankruptcy  or  loss  of  the  right  to  wait  until 
maturity  may  occur  shall  be  determined  according  to  the  law  of  the  country 
where  acceptance  is  made. 

It  shall  be  left  to  national  laws  to  assimilate  to  the  cases  provided  by  the 
first  paragraph  of  the  present  article  other  cases  where  the  insolvency  of  the 
acceptor  is  legally  established. 

The  bankruptcy  of  the  drawer,  even  in  case  of  nonacceptance,  shall  not  give 
to  the  holder  the  right  to  exercise  a  recourse  against  the  indorsers  and  the 
drawer. 

The  first  and  last  paragraph  of  this  text  will  form  Article  63  of 
the  advance  draft  of  the  law.  It  will  be  necessary  to  take  account  of 
paragraphs  2  and  3  in  the  advance  draft  of  the  convention. 

The  president  proposed  the  immediate  discussion  of  this  revised 
text. 

As  Mr.  Beemaert  and  Count  Ehrensvard  declared  that  they  were 
willing  to  accept  the  new  draft  in  substance,  with  reservations  as  to 
form,  the  article  was  adopted. 
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• 

The  president  presented  for  discussion  the  provisions  on  interna- 
tional private  law  and  the  adoption  of  the  report  of  Mr.  Renault, 
He  recalled  that  it  was  30  years  ago  since  he  first  attended  inter- 
national conferences  and  17  years  ago  that  he  had  occasion  to  meet 
there  his  friend,  Mr.  Renault.  It  was  always  agreed  that  if  Mr. 
Renault  was  rapporteur  of  one  of  these  assemblies,  it  was  assured 
of  success.  It  nad  become  a  sort  of  international  proverb,  which 
revealed  the  established  expectation  of  seeing  Mr.  Renault  in  the 
breach.  To  such  a  point  had  this  gone,  that  it  made  one  forget 
sometimes  what  eflForts  and  what  talents  were  necessary  to  plav  this 
role.  He  wished  to  propose  to  the  conference  not  to  be  guilty  of 
this  forgetfulness  ana  to  express  to  Mr.  Renault  the  gratitude  and 
admiration  which  his  work  inspired  among  all.     [Loud  applause.] 

Mr.  Renault  declared  that  there  was  need,  in  spite  of  the  eulogies 
which  he  considered  excessive,  for  the  indulgence  of  the  conference 
in  relation  to  the  report  which  he  was  going  to  read.  There  were 
some  typographical  errors,  relatively  few^  in  number,  considering  the 
very  short  time  within  which  the  printing  office  had  done  the  work, 
and  there  were  faults  of  expression,  due  to  the  haste  with  which  the 
rapporteur  had  been  obliged  to  accomplish  his  task.  It  was  proper 
to  make  at  once  the  explanations  relative  to  the  provisions  on  inter- 
national private  law  which  were  found  in  Articles  83  to  85  of  the 
advance  draft  of  the  law.  In  the  part  of  the  report  which  treats 
of  the  advance  draft  of  the  law  and  which  explains  these  provisions 
were  to  be  found  the  direct  work  of  the  Commission  on  International 
Private  Law.  Afterwards,  he  would  read  the  "  General  Considera- 
tions," in  which  were  set  forth  the  general  principles  which  governed 
the  matter  studied  by  the  committee. 

Article  83  was  adopted  after  Mr.  Renault  had  read  the  passage  of 
the  report  referring  to  it.  He  drew  attention  to  Article  15  ox  the 
advance  draft  of  the  convention.  The  latter  was  not  at  the  moment 
submitted  to  the  conference,  but  it  was  not  possible  to  separate  the 
article  in  question  from  Article  83,  of  which  it  formed  the  indis- 
pensable complement. 

The  president  approved  this  method  of  procedure. 

Article  84  was  adopted  and  also  Article  85,  which  Mr.  Renault 
remarked  was  only  a  necessary  consequence  of  the  preceding  article. 

The  president  announced  the  adoption  of  all  the  provisions  to  be 
inserted  in  the  advance  draft  of  the  uniform  law.  It  remained  to 
vote  on  the  final  form  of  this  advance  draft. 

Before  giving  the  floor  to  the  rapporteur  for  reading  his  report, 
the  president  declared  that  it  was  understood  that,  apart  from  the 
suggestions  already  made  by  the  delegates  in  the  course  of  the  delib- 
erations of  the  conference,  the  respective  Governments  would  have 
the  right  to  propose  still  other  modifications  and  additions  to  be 
made  m  the  two  advance  drafts. 

After  Mr.  Renault  had  performed  his  task,  the  president  inquired 
if  it  was  necessary  to  vote  upon  the  advance  draft  of  the  law  article 
by  article  or  if  it  should  be  voted  upon  all  together. 

Mr.  Beernaert  asked  permission  to  make  a  general  observation, 
but  desired  first  to  join  in  the  well-deserved  homage  rendered  to 
Mr.  Renault.  He  had  taken,  30  years  ago,  the  initiative  in  the  re- 
form which  was  on  the  point  of  achievement.    He  was,  therefore, 
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particularly  gratified  to  see  such  progress  realized.  In  everything 
which  concerned  himself  he  was  ready  to  accept  the  advance  draft 
in  the  aggregate,  and  even  more  so  since  it  appeared  from  the  words 
of  the  president  that  the  governments  would  retain  the  liberty  of 
modifying  or  supplementing  it. 

Mr.  Radoitchitch  desiring  to  present  remarks  upon  several  articles 
it  was  decided  to  vote  article  by  article.  The  articles  which  did  not 
arouse  any  observations  during  the  reading  were  adopted. 

In  article  3  Mr.  Radoitchitch  declared  that  the  second  paragraph 
was  in  contradiction  with  the  third  paragraph  of  article  2  of  tne 
resolutions  of  the  central  committee,  which  the  conference  had 
adopted  in  its  last  sitting.    This  latter  text  was  thus  expressed : 

It  may  be  drawn  upon  the  drawer  himself,  in  which  case,  it  shall  be  con- 
sidered as  a  promissory  note  to  order,  and  shall  not  be  to  the  order  of  the 
drawer  himself. 

According  to  this  text,  any  bill  of  exchange  which  is  drawn  upon 
the  drawer  himself  ought  to  be  considered  as  a  promissory  note. 
Moreover,  it  was  forbidden  to  the  drawer  to  draw  this  sort  of  a  bill 
of  exchange  to  his  own  order.  However,  paragraph  2  of  article  3 
of  the  advance  draft  provided,  (1)  that  the  drawer  had  the  option 
to  draw  the  bill  of  exchange  upon  himself  and  to  his  order,  and 
(2)  that  only  this  type  of  bill  of  exchange  should  be  considered  as 
a  promissory  note.  It  was  evident  that  it  was  necessary  to  elimi- 
nate this  contradiction.  For  his  own  part  he  preferred  the  text  of 
article  2  of  the  resolutions  of  the  central  committee,  which  do  not 
permit  the  drawer  to  draw  a  bill  of  exchange  on  himself  and  to 
bearer. 

Mr.  Simons  said  that  there  was  an  error  either  in  the  resolutions 
of  the  central  committee  or  in  the  advance  draft.  The  error  was 
due  to  the  manner  in  which  the  promissory  note  had  been  discussed. 
The  minutes  of  proceedings  did  not  always  give,  perhaps,  very 
clearly,  the  idea  of  these  different  shades  of  meaning.  It  was  im- 
portant to  allow  a  draft  to  be  drawn  on  the  drawer  himself.  There 
were  many  advantages  in  this,  notably,  when  a  banking  house  had 
branches  abroad.  The  analoory  of  such  a  draft,  with  the  promissory 
note,  is  evident,  but  it  shoula  not  be  concluded  that  this  involved 
assimilation.  All  the  rules  applicable  to  one  of  these  subjects  are 
not  applicable  to  the  other;  thus,  there  was  an  advantage  in  per- 
mitting duplicates  for  bills  drawn  on  the  drawer,  but  the  promissory 
note  did  not  admit  of  such  duplicates.  It  was  not  necessary  to  say 
that  the  promissory  note  and  the  bill  of  exchange,  where  the  drawer 
was  also  the  drawee,  were  identical  things,  but  he  cheerfully  recog- 
nized that  the  second  paragraph  of  article  3  was  at  first  sight  in 
contradiction  with  paragraph  3  of  article  2.    He  asked  that  time  be 

Sven  to  the  rapporteurs  to  find  an  expression  giving  satisfaction  to 
r.  Radoitchitch. 

It  was  thus  decided. 

In  article  11  Mr.  Radoitchitch  declared  that  from  the  moment  that 
one  proceeds  in  the  third  paragraph  of  this  article  by  way  of  enu- 
meration, it  would  be  necessary,  m  order  to  render  this  enumera- 
tion complete,  to  add  at  the  end  of  the  first  phrase  and  after  the 
word  "drawer,"  these  words,  "or  to  their  guarantors." 

The  rapporteurs  did  not  oppose  this  modification,  and  the  article 
thus  modijned  was  adopted. 
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In  article  18  Mr.  Badoitchitch  declared  that  when  it  has  been  said 
in  an  express  manner  in  the  first  paragraph  that  the  bearer,  to  whom 
the  bill  of  exchange  has  been  indorsed  by  power  of  attorney,  ought 
to  be  considered  as  the  agent  of  the  indorser,  the  third  paragraph 
was  useless,  because  its  contents  resulted  from  the  general  principles 
of  the  law  of  contract  or  agency.  Its  place  was  rather  in  a  com- 
mentary on  the  law  than  in  the  law  itself. 

Mr.  Lyon-Caen  replied  that  without  doubt  this  paragraph  could 
have*  been  stricken  out,  but  with. the  object  of  accuracy,  he  thought 
it  preferable  to  present  to  the  governments  a  very  complete  project. 

The  article  was  adopted. 

In  article  24  Mr.  Badoitchitch  suggested  that  according  to  article 
6  acceptance  was  expressed  bv  the  word  "  accepted,"  followed  by  the 
signature  of  the  drawee.  The  drawee  ought  to  sign,  but  ought  he 
also  to  write  himself  the  word  "accepteo''?  He  thought  not,  but 
he  wished  to  be  sure  on  this  point.  He  begged  the  president  to  fur- 
nish the  necessary  explanation  to  the  conference. 

Mr.  Lyon-Caen  remarked  that  there  was  a  general  rule  which  ap- 
plied both  to  the  bill  of  exchange  and  to  all  particulars,  which  was 
that  the  signature  should  be  found  there,  but  that  the  formula  need 
not  necessarily  be  written  by  the  party  himself. 

In  the  second  paragraph  of  article  24  there  was  an  error.  It  ought 
to  read  as  follows: 

The  acceptance  must  be  In  writing  on  the  bill  of  exchange  Itself.  It  shall 
be  expressed  by  the  word  "accepted,"  or  any  other  equivalent  word,  followed 
by  the  signature  of  the  drawee.  The  mere  signature  of  the  drawee,  placed  on 
the  face  of  the  bill,  shall  constitute  acceptance. 

An  acceptance  need  not  be  dated.  The  date  shall,  however,  be  stated  in  the 
case  of  a  bill  payable  at  a  certain  time  after  sight,  or  which  must  be  presented 
for  acceptance  within  a  delay  fixed  by  a  special  clause. 

Acceptance  given  on  an  allonge,  on  a  copy,  or  by  a  separate  document  shaU 
not  be  deemed  to  bind  the  drawee  by  virtue  of  the  bill  of  exchange. 

In  reference  to  article  29  Mr.  Eadoichitch  remarked  that  the  lan- 

Saage  appeared  to  him  too  broad.     He  thought  that  it  would  be 
earer  ir  positive  terms  were  used.    In  his  opinion  it  would  be  pref- 
erable if  the  article  was  expressed  in  the  following  terms: 

The  drawee  who  has  placed  his  acceptance  on  a  bill  of  exchange  has  the  right 
to  erase  it  so  long  as  he  has  not  given  up  the  instrument.  He  shall  lose  this 
right,  however,  when  he  has  In  writing  informed  the  holder  or  an  agent  of  the 
holder  that  he  has  accepted. 

The  president  felt  that  there  would  be  serious  danger  in  redraft- 
ing a  section  in  plenary  session.  He  proposed  to  refer  the  text  to  the 
committee  on  form,  and  it  was  thus' decided. 

In  article  31  Mr.  Radoitchitch  observed  that  in  the  second  para- 
graph it  was  said  that  acceptance  for  honor  might  be  made  oy  a 
third  party,  even  by  the  drawee  who  had  defaulted  in  acceptance  "  or 
'by  a  person  already  liable  on  the  bill  of  exchange." 

This  person  already  liable  could  not  be  either  the  drawer  or  an 
indorser.  By  their  previous  signature  they  were  already  bound 
toward  the  holder.  If  they  signed  as  acceptors  for  honor,  they 
would  not  increase  in  any  respect  the  security  of  the  holder,  which 
was  along  in  issue.  This  person  already  liable  might  be  either  the 
acceptor  or  the  giver  of  a  guaranty  when  they  had  limited  their 
obligation.  But  as  acceptors  for  honor  they  would  increase  the 
security  of  the  holder  only  in  the  measure  where  they  were  not  yet 
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liable  by  virtue  of  their  previous  signature.  Consequently,  he 
thought  that  it  would  be  better  to  cancel  the  last  words  of  the  sec- 
ond paragraph  of  article  31,  "or  by  a  person  already  liable  on  the 
bill  of  exchange." 

The  president  said  that  this  concerned  something  more  than  a 
change  of  form.  If  the  question  was  to  be  discussed,  he  would  ask 
the  conference  to  reopen  the  debate  on  this  point. 

Mr.  Simons  did  not  think  it  necessary  to  return  to  it.    The  law 
established  an  alternative  acceptance  for  honor  by  which  either  a 
third  party  or  a  person  already  liable  on  the  bill  oi  exchange  might 
accept  for  honor. 
Mr.  Radoitchitch  did  not  insist,  and  the  article  was  adopted. 
On  article  35  Mr.  Radoitchitch  declared  that  he  had  an  observa- 
tion to  present  identical  with  that  already  made  with  reference  to 
acceptance  for  honor.    He  did  not  see  the  advantage  to  the  holder 
of  contenting  himself  with  the  guaranty  of  a  signer  of  the  bill  of 
exchange.     As  he  had  already  explained,  the  latter,  being  already  a 
si^er,  was  not  in  a  position  to  increase  the  guaranties  of  the  holder. 
Mr.  Lyon-Caen  was  anxious  to  have  this  provision  retained.    It  was 
true  in  general  that  the  'guarantor  was  not  already  bound  personally 
by  the  bill  of  exchange.    A  contrary  case,  however,  might  be  found. 
An  indorser  might  set  up  disabilities  against  a  negligent  holder  and 
would  be  protected  by  a  prescription  of  six  months.    If  he  gave  his 
guaranty  to  the  acceptor,  the  situation  would  be  quite  different.    This 
indorser  who  has  become  a  guarantor  would  no  longer  be  able  to  in- 
voke similar  disabilities  and  the  prescription  which  he  could  plead 
would  be  three  years.    It  was  then  true,  in  conformity  with  the 
observation  which  the  president  had  made,  that  there  were  cases 
where  the  guaranty  given  even  by  a  cosigner  of  the  bill,  increased 
the  security  of  the  holder.    The  French  Government,  in  its  response 
of  the  Questionnaire,  had  adopted  a  different  point  of  view,  but  the 
central  conunittee  had  joined  in  the  view  of  Mr.  Asser. 

On  article  39  Mr.  Radoitchitch  said  that  provision  had  been  made 
alongside  legal  holidays  for  "a  day  on  which  payment  can  not  be 
demanded."  This  species  of  halfway  holidays  existed  only  in  France. 
They  were  not  known  in  other  countries.  Why  then  speaK  in  the  uni- 
form law  of  these  days  of  which  only  French  legislation  took  ac- 
count?   The  place  for  it  was  in  the  convention. 

The  president  said  that  this  would  reopen  the  discussion  on  the 
substance  of  the  law.  He  asked  if  the  conierence  wished  to  authorize 
it.    This  was  approved. 

Mr.  Lyon-Caen  took  note  of  the  fact  that  the  criticisms  were  ad- 
dressed to  the  expression,  "  a  day  on  which  payment  can  not  be  de- 
manded," and  wnich  was  not  a  legal  holiday.  This  case  was  not 
special  to  France.  In  England,  notably,  there  were  days  which  were 
not  holidays,  but  on  which  the  payment  of  debts  in  general,  and  that 
of  bills  of  exchange  in  particular,  could  not  be  demanded.  To  avoid 
confusion,  it  had  oeen  thought  best  to  express  this  explicitly  in  the 
law. 

Mr.  Radoitchitch  insisted  that  this  expression  would  raise  diffi- 
culties in  Servia. 
The  article  was,  however,  adopted. 
Mr.  Eadoitchitch  declared  that  he  did  not  understand  article  54. 
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Mr.  Simons  said  that  to  give  greater  definiteness  to  the  idea 
of  the  conference,  the  article  should  read  thus : 

The  protest  must  be  made  at  the  residence  of  the  drawee,  or  of  the  person 
required  to  pay,  or  of  the  case  of  need,  or  of  the  acceptor  for  honor. 

In  article  67,  paragraphs  2  and  3,  Mr.  Radoitchitch  wished  to  see 
determined  more  exactly  the  day  on  which  protest  should  be  drawn. 

Mr.  Simons  recalled  that  the  central  committee  had  decided  to  leave 
the  question  for  the  judgment  of  the  courts.  If,  for  example,  a  rail- 
road strike  broke  out  between  two  towns,  it  was  possible  that  protest 
could  not  be  drawn  on  the  morrow  of  the  day  when  payment  should 
have  been  made.  It  was,  therefore,  a  question  of  fact  to  be  settled  by 
the  courts. 

The  article  was  adopted. 

In  article  86  Mr.  Radoitchitch  considered  the  expressions  **  sum 
to  be  paid  "  and  "  sum  certain  "  as  useless  and  superfluous. 

Mr.  Lyon-Caen  did  not  see  any  inconvenience  in  speaking  of  the 
"  sum  "  without  qualification,  which  was  approved. 

Mr.  Beernaert  asked  that  the  discussion  on  the  advance  draft  of 
the  convention  be  postponed  to  a  later  sitting. 

Mr.  Sylvain  wished  to  prolong  the  session.  Adjournment  was 
voted  by  13  votes  against  11,  the  conference  to  reassemble  on  the  next 
day  at  10  o'clock  a.  m. 

The  sitting  closed  at  6.30  p.  m. 


Eighth  Session,  July  23,  1910. 

President,  Mr.  Asser. 

The  session  was  opened  at  10.30  a.  m. 

The  order  of  business  called  for  the  discussion  of  the  project  of  a 
convention  presented  by  the  committee  on  private  international  law 
and  the  committee  on  form. 

Mr.  Renault,  before  beginning  the  reading  of  his  report,  desired 
to  present  some  preliminary  observations.  He  set  forth  that  the 
project  of  the  convention  had  for  its  object  to  carry  into  effect  the 
articles  of  the  resolutions  presented  by  the  central  committee,  which 
provided  for  leaving  to  national  laws  the  power  to  regulate  certain 
points.  To  prepare  the  project  of  the  convention,  me  committee 
on  private  international  law  had  been  compelled,  in  view  of  these 
reservations,  to  examine  two  questions:  (1)  In  what  manner  should 
the  national  laws  for  the  right  to  modiry  or  to  supplement  certain 
parts  of  the  uniform  law  t  (2)  In  what  measure  should  such  articles, 
thus  modified  or  supplemented,  have  effect  in  other  countries  of  the 
Union  ? 

The  discussion  was  opened  upon  article  1  of  the  project  of  the  con- 
vention. 

Mr.  Carlin,  in  the  name  of  the  delegation  of  Switzerland,  made  the 
following  declaration : 

My  Government  would  have  preferred,  for  reasons  too  extended  to  set  forth 
at  present,  that  the  project  of  a  uniform  law  should  have  been  made  the  direct 
object  of  our  agreement,  that  Is,  that  it  should  have  come  into  force  by  the 
very  fact  of  its  ratification  by  the  convention,  or,  in  other  terms,  that  it  should 
have  had  a  character  strictly  international  instead  of  national  For  reasons 
whose  force  I  do  not  dispute,  the  system  has  been  adopted  which  is  proposed 
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to  UB  to-day.  Speaking  for  myself  personally,  I  make  no  formal  opposition  to 
It ;  I  venture  even  to  express  the  hope  that  my  Qovernment  will  be  able  to  sup- 
port it ;  but  the  instructions  which  the  delegation  of  Switzerland  has  received 
are  8o  precise  upon  this  point  that  I  have  not  felt  able  to  dispense  from 
formulating  the  present  observation,  which  I  desire  to  see  inserted  in  the 
minutes  of  the  sitting  of  to-day,  and  I  shall  be  obliged  to  the  president  If  he 
will  consent  to  give  it  formal  recognition  in  the  name  of  the  conference. 

The  president  recognized  the  declaration  of  Mr.  Carlin.  * 
Mr.  Beemaert  desired  to  obtain  from  the  "  rapporteur  "  some  ex- 
planations on  the  method  to  be  employed  by  the  various  govern- 
ments to  introduce  the  uniform  law  into  their  legislation.  In  his 
opinion,  the  governments  would  be  bound  by  the  convention  and 
would  be  obliged  to  adopt  the  entire  law  en  bloc.  The  convention 
would  reserve  to  them  only  the  power  to  promulgate  in  a  supple- 
mentary law  the  provisions  modifying  or  completing  the  law  which 
the  latter  authorized  them  to  make. 

Mr.  Renault  replied  that  the  committee  had  intentionally  refrained 
from  imposing  ypon  the  governments  a  uniform  procedure  for  the 
introduction  of  the  law  into  their  legislation.  The  committee  had 
not  taken  a  fixed  position  on  this  point  and  each  country  remained 
free  to  promulgate  the  law  in  the  manner  it  chose  within  the  limits 
marked  out  by  the  convention.  It  was  certain  that  the  States  might 
employ  the  method  of  procedure  proposed  by  Mr.  Beemaert.  It 
was  not  certain  that  all  countries  would  be  able  to  follow  this  pro- 
cedure and  to  introduce  the  law,  without  any  modification,  into  their 
legislation.  In  France,  for  instance,  it  would  be  difiicult  to  promul- 
gate in  terms  article  1  of  the  law,  which  imposed  the  obligation  of 
the  designation  of  the  bill  of  exchange,  when  it  was  the  idea  of  the 
government  to  offer  a  choice  between  the  insertion  of  the  clause  to 
order  or  the  designation. 

Mr.  Beernaert  emphasized  the  great  danger  of  this  manner  of  pro- 
ceeding. The  parliaments  would  be  able  then,  according  to  Mr. 
Renault,  to  discuss  the  law  article  by  article  and  to  amend  it.  Could 
it  be  hoped,  under  these  conditions,  to  obtain  uniformity? 

Mr.  Renault  said  he  could  only  express  his  personal  opinion.  In 
the  present  condition  of  things,  parliaments  would  be  able  to  modify 
the  law,  but  only — and  that  was  important — in  respect  to  the  articles 
where  remission  to  the  national  law  had  been  decided  upon.  The 
other  articles  should  be  adopted  as  they  were.  It  was  said  in  the 
report  that  the  governments  would  be  responsible  for  the  translation 
which  they  would  make  of  the  law.  It  was  the  same  with  the  modi- 
fications which,  according  to  the  convention,  they  had  power  to 
introduce  into  it.  They  would  be  responsible  for  the  conformity  of 
these  modifications  with  the  convention. 

It  should  not  be  forgotten  that  the  conference  had  undertaken  a 
work  absolutely  new.  It  was  certain  that  it  would  encounter  diffi- 
culties hitherto  unknown.  It  was  not,  then,  surprising  that  some 
hesitation  was  manifested.  The  next  conference  would  see  if  it  was 
not  possible  to  give  more  complete  satisfaction  to  Mr.  Beernaert. 

The  president  declared  that  m  the  sittings  of  the  central  committee, 
he  had  supported  a  system  similar  to  that  which  was  proposed  by 
Mr.  Beemaert.  The  system  of  the  rapporteur  was  in  the  nature  of 
a  compromise  and  the  governments  would  have  the  right  to  regulate, 
as  they  understood  it,  the  procedure  of  the  promulgation  of  the  law, 

74733*— S.  Doc.  768,  61-8 ^9 


180      INTEBNATIONAIi  OOKFEBENCB  ON  BILLS  OF  EXCHANGE. 

upon  their  own  responsibility  as  far  as  the  convention  was  oon- 
cerjied. 

Mr.  Beemaert  insisted  on  emphasizing  to  the  conference  the 
dangers  of  this  freedom  of  action.  He  did  not,  however,  make  any 
formal  opposition. 

Mr.  Renault  pointed  out  that  the  system  proposed  by  the  dele- 
gation of  Belgium  was  not  without  some  drawbacks.  If  it  was 
adopted,  the  parties  interested  would  find  themselves  confronted  by 
two  laws — ^the  imiform  law  and  the  supplementary  law.  Would 
not  this  introduce  great  complications  into  commerical  legislation, 
which  ou^ht  to  be  as  simple  as  possible? 

Mr.  Sylvain  thought  that  the  discussion  should  be  summed  up. 
The  governments  would  be  allowed  to  modify  the  law  on  the  points 
reserved.  Whether  they  would  employ  this  power  to  modify  the 
law  itself  in  order  to  have  only  one  law  or  whether  they  would 
consign  these  modifications  to  a  supplementary  law,  the  conferenoe 
could  not  say. 

Mr.  Badoitchitch  made  the  following  declaration : ' 

The  question  as  to  the  scope  of  the  uniform  law  is  so  important  that  it  de- 
serTes  our  close  attention.  Ought  the  uniform  law  to  lay  down  rules  on  bills 
of  exchange  without  any  distinction,  national  or  international?  Or,  on  the  con- 
trary, ought  its  compulsory  effect  to  be  restricted  only  to  international  bills  of 
exchange  and  to  international  promissory  notes  to  order? 

If  it  was  only  a  question  of  expressing  a  wish,  I  would  not  hesitate  to  support 
the  first  system.  But  when  the  present  condition  of  things  is  considered.  It 
is  plain  that  for  the  moment  it  is  prudent  to  limit  the  scope  of  the  law  to  in- 
struments which  are  international.    The  reasons  for  my  opinion  are  these: 

1.  It  is  the  difficulties  which  the  bill  of  exchange  encounters  in  its  inter- 
national circulation  which  have  developed  the  need  of  a  unification  of  laws. 
It  is  to  remove  these  difficulties  that  we  are  here.  As  is  said,,  with  reason, 
in  the  report  presented  to  the  conference  in  the  name  of  the  committee  on  pri- 
vate international  law,  and  of  the  committee  on  form : 

"  It  would  be '  natural  for  an  international  conference  to  deal  only  with 
international  operations  and  to  disregard  operations  whose  effects  are  limited 
to  a  single  country.  The  latter  operations  do  not  directly  affect  foreign  coun- 
tries. It  is  in  the  former  cases  that  the  diversity  of  laws  produces  serious 
inconveniences  and  that  the  different  States  feel  an  imperative  necessity  of  get- 
ting rid  of  this  divergence  as  far  as  possible.  If  in  some  countries  the  law 
does  not  meet  the  new  needs  of  commerce,  those  countries  can  blame  only 
themselves  if  they  do  not  adopt  legislation  more  perfect  in  character." 

The  conference  is  bound  to  take  into  consideration  international  needs  and  not 
to  remedy  the  ulterior  Inconveniences  of  such  a  state  of  things.  Complications 
will  certainly  result  if  there  exist  in  each  country  two  concurrent  but  different 
laws  on  the  bill  of  exchange — the  uniform  law,  and  the  national  law.  But 
how  does  this  affect  the  conference?  It  is  for  the  legislator  of  each  country 
to  decide  whether  he  prefers  to  maintain  this  complication  or  to  avoid  it  by 
adopting  the  uniform  law  in  place  of  the  national  law.  Each  country  should 
be  able  to  care  for  its  own  interests. 

2.  Has  the  conference  authority  to  formulate  the  laws  which  govern  the 
interior  legal  relations  of  the  States?  In  public  international  law  there  has 
been  promulgated  as  a  fundamental  principle  the  absolute  right  of  each  in- 
dependent State  to  regulate,  freely  and  without  any  interference  from  outside, 
its  purely  internal  affairs.  Does  not  the  mere  assertion  of  the  right  to  frame 
a  project  of  law  for  internal  affairs  involve  a  certain  degree  of  impairment  of 
this  great  principle? 

8.  Little  liabits  are  relinquished  with  difficulty.  How,  then,  can  it  be  hoped 
tiiat  the  different  States  will  renounce  at  a  stroke  laws  which  have  been  tested, 
in  order  to  adopt  the  uniform  law  which  has  certainly  been  elaborated  by 
eminent  men,  bu^  unfortunately,  In  haste,  and  which  for  this  reason  alone 
may  contain  gaps.  It  would,  in  my  opinion,  be  much  wiser  to  introduce  the 
uniform  law  into  the  legislation  of  differ^it  States  only  as  an  international 
convention,  designed  to  regulate  the  legal  relations  arising  from  the  biU  of  ex- 
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change  in  the  intemational  field.  It  Is  neessary  to  leave  to  time  the  work  of 
bringing  about  complete  miiformity.  If  we  proceed  in  this  manner,  there  will 
be  much  more  chance  that  the  law  which  we  propose  will  not  remain  in  the 
condition  of  a  project  only.  I  apeak  in  the  spirit  of  the  wise  proverb,  "  Who 
grasps  all,  loses  all." 

It  is  not  impossible,  moreover,  to  distinguish  intemational  bills  of  exchange 
from  those  which  have  a  national  character.  Intemational  bills  will  be  those 
which  are  drawn  in  one  country  and  payable  in  another.  These  bills  of  ex- 
change will  be  subject,  ft'om  all  points  of  view,  to  the  national  law ;  but  if  th^ 
enter  Into  Intemational  circulation — ^that  is,  if  they  are  accepted,  indorsed,  or 
guaranteed  abroad — ^th^  will  also  be  subject  to  the  uniform  law,  but  only  in 
so  far  as  concerns  such  acceptance,  indorsement  or  guarantee.  The  bill  of 
exchange  Itself,  considered  as  the  basis  of  operations  which  have  the  inter- 
national character,  in  the  same  manner  as  the  Grundwechsel,  should  be  con- 
sidered, so  far  as  its  validity  is  concerned,  according  to  the  national  law  and 
at  the  same  time  according  to  the  uniform  law.  It  ought  to  be  considered  as 
valid,  and  with  it  all  the  particulars  which  have  the  intemational  character, 
if  it  is  framed  in  conformity  with  one  of  these  laws. 

The  president  thanked  Mr.  Radoitchitch  for  his  communication. 
The  idea  of  making  a  distinction  between  national  and  intemational 
bills  of  exchange  had  already  been  rejected  by  the  conference  and  the 
central  committee,  so  that  it  seemed  useless  to  bring  it  again  under 
discussion. 

Mr.  Beernaert  asked  that  the  words  "apply  there"  .(*V  o^ppli- 
querU)^  at  the  end  of  paragraph  2  of  Article  1,  be  replaced  by  the 
words  "  are  in  force  there  "  (y  8ont  en  vigueur) . 

The  president  thought  that,  from  the  Netherlands  point  of  view, 
that  modification  womd  involve  some  inconveniences.  The  laws  or 
the  mother  country  were  not  in  force  in  the  colonies ;  there  were  simi- 
lar laws  which  applied  there  similar  provisions. 

Mr.  Beernaert  aid  not  insist. 

Article  2. 

Mr.  Beernaert  asked  permission  to  make  a  general  observation, 
which  applied  to  a  considerable  number  of  the  articles  of  the  con- 
vention. To  reach  an  agreement,  it  had  been  found  necessary  to 
temper  certain  general  prescriptions  by  the  authority  given  to  each 
State  to  introduce  into  them  legislative  exceptions.  To  express  this 
idea  the  word  "decide"  (decider)  had  been  employed,  which  did 
not  seem  to  him  a  very  happy  choice.  A  law  did  not  decide;  it 
directed  or  prescribed ;  and  when  states  were  authorized  .to  make  a 
law  they  were  authorized  to  "  prescribe  "  it.  He  asked  that  this  word 
be  substituted  for  "  decide,"  and  thought  that  the  rapporteurs  would 
not  make  any  objections.    It  concerned  simply  a  question  of  form. 

Mr.  Renault  was  not  convinced  of  the  necessity  of  this  modifica- 
tion, but  did  not  formally  oppose  it. 

The  modification  was  adopted. 

Articles  2  and  3  were  approved. 

Article  4. 

Mr.  Beernaert  asked  that  the  words  "  statement  of  a  pledge  "  be 
replaced  by  the  words  "  stipulation  of  a  pledge." 

Mr.  Renault  thought  that  the  form  which  he  proposed  was  of  a 
character  to  avoid  any  misunderstandinff.  It  ought  to  be  under- 
stood that  a  mere  reference  implying  a  pledge  should  be  considered 
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as  invalid.    The  indorsement  itself  subsisted  and  transferred  the 
property. 

Mr.  Beemaert  did  not  insist. 

Articles  4  and  5  were  adopted. 

Article  6. 

Mr.  Beemaert  asked  that  the  words  ^^  such  letters  "  be  replaced  by 
the  words  "  these  letters."    This  was  adopted. 
Articles  7  and  8  were  approved. 

Article  P. 

Mr.  Beernaert.  pointed  out  that,  from  the  Belgian  point  of  view, 
this  article  was  very  important.-  The  conference  had  decided,  by  the 
application  of  the  maxmi  locus  regit  actum,  that  the  forms  of  pro- 
test should  be  reflated  by  the  national  law,  but  in  regard  to  the 
declaration  which  might  take  its  place  the  convention  proposed 
certain  conditions  which  detracted  from  the  rules  fixed  by  the  Bel- 
gian law.  This  declaration,  according  to  Article  9,  must  be  written 
on  the  bill  itself  and  inscribed  on  a  public  register.  These  require- 
ments were  excessive.  What  was  important  was  that  the  date  of 
such  a  declaration  should  be  established  beyond  a  doubt,  and  it  was  to 
national  le^slation  that  it  belonged  to  prescribe  the  measures  to  be 
taken  to  this  end.  He  proposed,  therefore,  that  paragraph  1  shonld 
end  as  follows : 

by  a  declaration  haying  a  definite  date,  the  forms  ot  which  shaU  be  reerulated 
by  the  national  law  of  Uie  place  where  it  is  drawn. 

Mr.  Benault  observed  that  it  seemed  to  be  necessary  to  specify  the 
forms  of  such  a  declaration.  It  involved  in  substance  replacing  the 
protest  by  a  formality  unknown  to  several  legal  systems,  and  it  was 
natural  that  it  should  be  surrounded  with  certain  precautions,  the 
more  as  the  convention  being  open  it  might  be  supposed  that  some 
legislations  mi^ht  not  furnish  on  this  subject  all  the  ^arantees 
needed  to  avoid  fraud  and  possible  collusion.  Finally,  me  obliga- 
tion of  writing  the  declaration  on  the  bill  had  been  recognized  as 
necessary  by  the  experts. 

The  conference,  which  had  adopted  Article  63  of  the  resolutions  of 
the  central  committee,  had,  moreover,  already  pronounced  on  the 

Srinciple  of  the  provision,  and  it  seemed  difficult  to  reconsider  it  to- 
ay.  The  Governments  would  be  informed  of  the  objection  made 
by  Mr.  Beemaert,  and  the  later  conference  would  be  able  to  decide  in 
what  degree  it  would  be  possible  to  meet  his  views.  There  was  occa 
sion,  nevertheless,  to  remark  that  the  argument  drawn  from  the  pro- 
visions on  this  subject  contained  in  the  existing  Belgian  law  would 
not  have  weight  when  a  law  was  being  prepared  destined  to  replace  it 
Article  9  was  adopted. 

Article  11. 

Mr.  Renault  read  the  part  of  his  report  relative  to  this  article, 
which  referred  to  Article  63  of  the  draft  of  the  law. 
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Mr.  Simons  said  that  the  eonference  had  decided  upon  the  modifi- 
cation of  this  article  and  had  directed  the  rapporteurs  to  present  the 
new  form,  which  he  read  as  follows: 

Artide  6$  (new  Articie  62),  first  paragraph. 

In  case  of  bankruptcy,  suspenalon  of  pajnnents,  even  when  not  established  by 
a  prevloas  judgment.  In  case  of  InefFectlve  execution  against  his  goods,  and  also 
In  case  the  acceptor  has  lost  the  benefit  of  the  time  limit  against  the  holder, 
the  same  Immediate  recourse  as  In  case  of  default  of  acceptance  may  be  exer- 
cised, after  the  drawing  of  a  protest  for  nonpayment 

This  article  was  adopted. 

Article  11  of  the  draft  of  the  convention  was  approved,  as  well  aa 
Articles  12, 13,  and  14. 

Article  IB. 

Mr.  Beemaert  noted  that  this  article  provided  that  each  State  had 
the  power  of  refusing  to  recognize  the  validity  of  the  obligation 
assumed  in  the  matter  of  a  bill  of  exchange  by  one  of  its  subjects, 
incompetent  under  the  national  law,  but  competent  under  the  law 
of  the  country  where  the  obligation  was  entered  into.  It  was  under- 
stood that  this  power  must  be  the  consequence  of  a  law. 

Mr.  Kenault  replied  that  that  went  without  saying.  The  form 
proposed  had  the  advantage  of  not  obliging  countries  which  already 
had  provisions  of  law  on  this  subject  to  frame  new  ones. 

Article  16. 

Mr.  Beemaert  agreed  with  the  f ramers  of  the  draft  when  they  said 
that  absence  of  the  stamp  ought  not  to  involve  nullity  nor  disabili- 
ties. He  did  not  think  that  he  could  follow  them  when  they  sus- 
pended the  exercise  of  rights  arising  from  the  bill  until  the  payment 
of  the  stamp  taxes.  He  proposed  to  strike  out  the  second  paragraph. 
The  solution  proposed  was  contrary  to  the  principle  adopted — ^that 
the  absence  or  the  stamp  should  not  prevent  the  signers  of  the  bill 
from  being  legally  bound.  It  was  useless  to  suspend  their  rights 
until  payment  of  the  stamp  taxes  and  during  an  uncertain  period  of 
time. 

Mr.  Benault  thought  that  the  proposed  solution  was  equitable. 
Any  idea  of  disability  or  nullity  was  discarded,  but  the  interested 
party  was  told,  "  Before  exercising  your  right  pay  the  stamp  taxes." 
Similar  provisions  had  been  made  m  other  matters,  notably  in  France, 
in  regard  to  the  rights  of  autliors.  The  author  was  protected  if  he 
deposited  his  work.  In  case  of  failure  to  deposit  he  was  not  de- 
proved  of  his  right,  but  the  exercise  of  such  right  was  suspended  until 
the  formality  had  been  fulfilled. 

The  president  thought  that  the  word  "only"  might  lead  to  con- 
fusion. Would  it  not  be  thought  that  it  was  desired  to  prevent  the 
States  from  enforcing  the  provisions  of  fiscal  laws  by  penalties? 

Mr.  Dantschow  was  of  the  opinion  that  paragraph  2  was  superflu- 
ous and  that  in  any  case  the  word  "  only  "  might  be  interpreted  in 
the  sense  that  the  convention  forbade  the  States  to  punish  by  fines 
violations  of  the  fiscal  law. 
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Mr.  Renault  thought  that  no  doubt  was  possible  on  the  subject  in 
a  convention  which  treated  only  of  private  law.  He  would  acoept, 
however,  the  substitution  of  the  wora  "  nevertheless  "  (toutefois)  for 
the  word  "  only  "  (seulement) . 

This  was  agreed  to,  and  article  18  was  adopted. 

Article  19. 

Upon  an  observation  of  Mr.  Beernaert,  who  considered  the  last 
phrase  of  this  article  to  be  lacking  in  clearness,  Mr.  Renault  proposed 
the  following  form: 

The  contracting  States  reserve  for  themselves  complete  liberty  to  determine 
to  what  extent  the  provisions  of  the  law  may  apply  to  these  documents. 

In  regard  to  article  20,  which  was  approved,  Mr.  Beernaert  felt 
that  he  ou^ht  to  refer  to  the  observations  which  he  had  presented  at 
the  be^inmn^  of  the  session  as  to  the  modifications  which  the  States 
mi^ht  introduce  into  the  law. 

Article  21  was  approved. 

In  regard  to  article  22,  the  president  thought  that  the  States  should 
be  allowed  to  sign  the  convention  up  to  the  first  deposit  of  ratifica- 
tions, which  had  been  often  done  at  The  Hague.    This  was  agreed  to. 

The  order  of  business  called  for  the  discussion  of  the  drarb  of  the 
final  proctocol. 

Mr.  Renault  explained  that  the  committee  on  form  had  felt  that 
it  ought  to  place  at  the  head  of  this  proctocol  the  names  of  the  dele- 
gates who  had  taken  part  in  the  discussions.  This  would  show  that 
uie  drafts  submitted  to  the  Governments  were  the  work  not  only  of 
diplomats  and  jurists,  but  also  of  experts  specially  competent — ^busi- 
ness men  and  bankers. 

The  president  announced  that  Mr.  Rahusen,  the  delegate  of  the 
Netherlands  Government,  who  had  been  prevented  by  si&ness  from 
taking  part  in  the  labors  of  the  conference,  hoped  to  be  present  at 
the  session  of  Monday. 

Mr.  Renault  felt  that  he  would  interpret  the  wish  of  the  entire 
conference  in  expressing  his  great  satisfaction  for  the  recovery  of 
Mr.  Rahusen.  No  one  would  he  more  happy  than  he  to  see  him  re- 
sume his  place  among  the  delegates. 

In  regard  to  the  recommendations  proposed  to  the  conference,  the 
president  thought  that  he  ought  to  announce,  although  he  had  not 
been  officially  authorized  to  do  so,  that  the  Netherlands  Government 
would  be  happy  to  endeavor  to  carry  them  out.  It  was  quite  pos- 
sible that  it  would  choose  the  month  of  September,  1911,  as  the  date 
of  the  meeting  of  the  next  conference. 

The  proposed  recommendations  were  adopted. 

The  president  desired  to  ask  the  opinion  of  the  conference  on  the 
question  of  the  publication  of  the  documents  and  resolutions  of  the 
conference.  The  final  record  which  had  just  been  discussed  would  be 
submitted  to  the  Governments.  It  would  seem  that  it  would  be 
proper  that  this  document  should  not  be  published  without  the  rea- 
sons which  had  led  to  its  adoption.  Certain  Governments  would 
perhaps  desire  such  a  publication  to  be  preceded  with  special  obser- 
vations. It  was  important,  then,  that  an  understanding  should  be 
reached  with  a  view  to  avoiaing  premature  publications  which,  being 
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incomplete,  might  misrepresent  the  work  of  the  conference  to  the 
public.  It  would  be  possible,  perhaps,  to  fix  a  maximum  delay,  after 
which  the  publication  need  not  be  delayed. 

Mr.  Kriege  did  not  doubt  that,  although  diplomatic  conferences 
were  secret  in  principle  and  their  records  and  documents  could  not, 
consequently,  be  published  without  the  authority  of  the  interested 
States,  the  Governments  represented  at  this  conference,  while  main- 
taining this  principle,  would  give  their  consent  to  the  publication. 
It  was  of  general  interest  that  the  work  of  the  conference  should 
be  submitted  to  public  criticism.  From  this  point  of  view  the  method 
indicated  by  the  president  seemed  to  be  entirely  practical,  as  well  as 
the  proposition  to  defer  the  publication  in  any  case  until  the  month 
of  October. 

Mr.  Renault  considered  also  that  it  would  be  proper  to  leave  the 
delegates  time  to  prepare  the  reports  which  they  must  make  to  their 
Governments. 

As  the  result  of  the  observations  of  Mr.  Beemaert  and  of  Sir 
George  Buchanan,  the  conference  made  the  recommendation  that  the 
drafts  be  published  at  a  period  to  be  fixed  by  the  Governments  repre- 
sented not  later  than  October  15,  1910. 

The  next  sitting  was  fixed  for  July  25,  at  4.30  p.  m. 

The  session  terminated  at  noon. 


Ninth   Session,  Jxtly  25,  1910. 

President,  Mr.  Asser. 

The  session  opened  at  5  o'clock. 

The  president  announced  to  the  conference  a  communication  from 
his  excellency  the  Duke  de  Calvello,  Minister  of  Italy,  from  which 
it  appeared  that  his  Government,  with  the  object  of  preventing  the 
failure  of  any  delegate  of  Italy  from  signing  the  final  protocol,  by 
reason  of  the  absience  of  Mr.  Vivante,  who  was  detained  in  Italy  by 
urgent  business,  had  named  him  as  delegate  to  the  conference  in  order 
that  he  might  sign  said  document. 

The  president  announced  also  that  the  absence  of  Mr.  Schneider, 
first  delegate  of  Russia,  was  due  to  illness. 

Mr.  Brenning  and  Mr.  Corragioni  d'Orelli  were  also,  to  their  great 
regret,  prevented  from  taking  part  in  the  session. 

As  several  other  delegates  were  not  able  to  sign  the  protocol  at  the 
session,  his  excellency  the  minister  of  foreign  affairs  would  give  an 
opportunity  to  do  so  later,  and  had  decided  that  the  protocol  should 
be  concluded  on  the  1st  of  October  next. 

The  president  begged  the  conference  to  give  authority  to  the  sec- 
retary's bureau  to  approve  the  minutes  of  this  session  as  well  as  those 
which  were  not  yet  approved.    This  was  agreed  to. 

The  president  invited  the  delegates  to  sign  the  final  protocol. 
When  this  ceremony  was  concluded,  the  president  took  the  fioor,  and 
spoke  as  follows: 

Crentlemen,  you  haTe  signed  the  final  protocol  of  this  conference,  and  you  are 
now  on  the  point  of  dispersing.  You  are  justified,  in  my  opinion,  in  feeling 
satisfied  with  the  work  accomplished.  It  is  the  first  time  that  a  universal  con- 
ference, composed  entirely  of  delegates  of  governments,  has  succeeded  in  reach- 
ing an  understanding  concerning  an  Important  part  of  commercial  law,  and  we 
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are  able  to  say,  without  any  exaggeration*  that  the  results  obtained  give  the 
right  to  hope  that  your  object  will  be  attained. 

After  serious  labors  for  more  than  four  weeks,  preceded  and  prepared  In 
many  countries  by  a  thorough  exchange  of  views  between  the  men  who  are 
most  competent  on  this  subject,  after  discussions  which  have  been  oft^i  anf- 
mated,  but  always  courteous  and  bearing  the  Impress  of  a  warm  desire  to 
agree,  agreement  has  been  reached  between  the  delegates  of  a  great  number  of 
States  of  different  parts  of  the  globe  upon  the  basis  of  an  advance  draft  of  a 
law  and  an  advance  draft  of  a  convention,  which  have  been  adopted  by  the  con- 
ference to  be  submitted  to  the  consideration  of  the  Qovemments. 

Although  It  Is  to  be  regretted  that  the  delegates  of  several  powers  whose  co- 
operation seemed  to  us  very  valuable  have  felt,  for  special  reasons  wbich  we 
fully  respect,  that  they  could  not  at  present  accept  these  acts  of  the  conference, 
we  are  happy  to  learn  that  it  follows  from  the  explanations  which  these  bonor- 
able  colleagues  have  thought  proper  to  give  us  at  our  sessions,  that  the  great 
utility  of  the  work:  which  engages  us  Is  not  misunderstood  by  their  Governments, 
and  that  the  latter  are  entirely  disposed  to  examine  seriously,  and  with  due  con- 
sideration of  constitutional  requirements  as  well  as  of  certain  commercial  cus- 
toms which  It  seems  difficult  to  modify,  if  It  will  be  possible  for  them  to  estab- 
lish. In  a  certain  measure,  harmony  between  their  national  law  and  the  uniform 
law.  Already  a  desire  has  been  manifested  to  Indicate  to  us  certain  points 
with  regard  to  which  modifications  of  the  national  law  might  be  proposed,  and 
I  venture  to  hope  that  with  regard  to  matters  for  which  It  would  be  difficult 
for  them.  If  not  impossible,  to  establish  uniformity,  an  understanding  concern- 
ing the  solution  of  conflicts  of  law  might  without  great  difficulty  be  realized. 

In  the  meantime  the  honorable  delegates  of  these  States  have  placed  their 
great  qualifications  at  the  service  of  our  conference;  they  have  taken  a  con- 
siderable part  In  our  labors;  they  have  contributed  to  elucidate  many  points 
which  up  to  the  present  were  obscure,  and  they  have  given  evidence  of  a  con- 
ciliatory spirit,  which  we  fully  appreciate. 

Even  for  the  States  which  accept  the  uniform  law  the  uniformity  will  not  be 
absolute.  It  has  been  felt,  with  regard  to  a  certain  number  of  points,  that  the 
power  ought  to  be  left  to  the  national  law  to  derogate  from  the  uniform  law  or 
even  to  accord  to  the  national  legislator  entire  freedom  of  action,  as,  for  exam- 
ple, with  regard  to  the  form  of  protests. 

Let  me  add  that  the  conference  has  acted  with  wisdom  in  respecting  the 
liberty  of  the  national  legislators  to  the  extent  where  this  could  be  done  without 
impairing  the  principle  of  our  work  of  unification.  It  is  possible,  nevertheless, 
that  the  small  number  of  divergences  to  which  I  allude  may  gradually  dis- 
appear. 

I  do  not  doubt  that  the  movement  in  favor  of  the  unity  of  commercial  laws 
will  make  great  progress  under  the  Influence  of  the  unification  of  the  law  on 
bills  of  exchange.  This  will  be  a  genuine  advantage  for  commercial  relations. 
At  the  same  time  this  movement  will  produce  an  effect  which  will  be  keenly 
appreciated  by  all  the  friends  of  peace — ^It  will  contribute  to  tighten  the  bonds 
of  good  feeling  between  the  peoples. 

The  bill  of  exchange,  circulating  freely  through  all  the  countries  of  the  globe, 
regulated  everywhere  by  the  same  laws,  an  instrument  of  universal  credit,  rep- 
resenting an  international  money,  bearing  signatures  from  which  flow  a  com- 
mon obligation  upon  the  basis  of  a  solidarity  regulated  everywhere  in  tbe 
same  manner,  will  be,  so  to  speak,  the  symbol  of  the  solidarity  of  interests 
which  unite  the  nations.  It  will  strengthen  in  all  minds  the  conviction  that 
the  people  have  a  common  interest  In  opposing  every  attempt  to  check  by  dis- 
cord and  acts  of  violence  the  peaceful  development  of  their  conunerclal  and 
industrial  resources. 

And  even  If^whlch  God  forbid — It  should  be  still  possible  in  our  times  that, 
under  the  Influence  of  human  passions  or  of  a  mistaken  Judgment  with  regard 
to  the  requirements  of  national  Interest  or  national  honor,  peace  should  be 
Interrupted,  we  shall  henceforth  be  sure  that,  thanks  to  the  generous  principle 
adopted  by  the  second  peace  conference  and  sanctioned  by  the  powers,  tbe 
international  bill  of  exchange  would  always  be  able  to  circulate  freely  and  that 
the  obligations  contracted  by  the  signers  would  be  everywhere  considered  as 
sacred  and  Inviolable. 

Ton  have,  gentlemen,  expressed  the  wish  that  a  new  conference  may  be 
convoked  by  the  Government  of  the  Netherlands  to  decide  definitively  upon 
the  projects  of  the  convention  and  of  the  uniform  law  relative  to  the  bill  of  ex- 
change and  the  promissory  note  and  to  deliberate  on  a  uniform  law  in  regard 
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to  checks.  To  my  great  gratification  I  have  also  heard  the  proposltioii  made 
in  the  committee  on  form,  that  the  conference  should  express  at  the  same  time 
tlie  desire  that,  to  facilitate  these  deliberations,  the  Goyemment  of  The  Nether- 
lands should  be  requested  to  employ  the  method  of  procedure  followed  in  the 
preparations  for  the  present  conference.  I  do  not  believe  myself  too  rash  in 
affirming  that  the  Government  of  the  Netherlands  will  not  refuse  to  yield 
to  this  desire,  ratified  by  the  conference.  May  the  other  governments  have 
tlie  kindness  to  facilitate  the  task  by  sending  without  too  much  delay  the 
responses  to  the  new  Questionnaire  (relative  to  the  check),  in  order  that  the 
synoptical  table  of  the  responses  may  be  presented  in  season  to  the  delegates 
of  the  powers. 

It  will  be  well,  I  believe,  to  follow  also  in  the  next  conference  the  system 
adopted  in  the  present  one  as  to  the  order  of  work.  This  system,  in  that  re- 
spect which  involves  the  division  of  the  conference  into  sections,  has  been 
applied  for  the  first  time,  and  it  is  the  general  opinion  that,  thanks  especially 
to  the  zeal  and  tact  of  the  chairmen  and  rapporteurs  of  the  five  sections,  it 
has  worked  well. 

Nevertheless,  whatever  may  be  the  system  which  is  applied  in  the  future, 
what  it  is  essential  in  any  case  to  preserve  as  one  of  the  indispensable  elements 
of  the  success  of  our  labors  are  the  general  reports  to  the  conference.  On  this 
occasion  also'  the  excellent  reports,  summing  up  in  clear  and  definite  manner 
the  resolutions  proposed,  in  explaining  their  meaning  and  motives,  anticipating 
possible  objections  and  meeting  them  in  advance,  form  the  most  important 
portion  of  the  records  of  the  conference. 

Framed  according  to  the  method  which  has  been  created — if  I  may  venture 
to  thus  express  myself — by  our  eminent  colleague,  Mr.  Renault,  and  applied 
by  him  with  such  happy  results  in  an  entire  series  of  International  conferences, 
they  serve  at  once  to  inform  the  conference  on  what  is  proposed  to  it  by  the 
committees,  to  enable  governments  and  parliaments  also  to  understand  the 
scgpe  of  the  projects,  and,  finally — after  these  have  been  given  the  force  of 
law — to  explain  to  all  those  who  have  to  put  them  in  force,  and  in  the  first 
place  to  the  courts,  the  true  meaning  of  these  provisions.  They  constitute  the 
international  exposition  of  reasons  (exposes  des  motifs),  of  which  the  advan- 
tage is  still  greater  than  that  of  the  parliamentary  documents  exchanged  be- 
tween the  participating  States  on  the  occasion  of  the  examination  of  the  con- 
ventions. Often  parliamentary  documents  only  refer  back  to  the  reports. 
While  rendeiring  well-deserved  praise  to  the  secretaries  of  the  conference  for 
the  remarka][)le  zeal  with  Which  they  have  usually  been  able  to  frame  tlie  min- 
utes of  the  sessions,  it  can  not  be  denied  that  these  minutes  can  not  supply  the 
place  of  the  reports.  Among  the  causes  of  this  undeniable  fact,  that  the  min- 
utes do  not  always  disclose  to  the  reader  the  true  reasons  for  decisions  made, 
may  be  included  the  circumstance,  known  to  us  all,  that  these  resolutions  are 
often  the  result  of  compromises  which  have  been  arrived  at  outside  the  sit- 
tings. The  rapporteur  is  informed  of  them  and  he  is  able,  to  the  extent  that 
he  deems  wise,  to  give  explanations  on  the  subject  of  these  quasi-diplomatic 
negotiations.  Negotiations  of  this  character  will  remain  indispensable  so  long 
as  agreement  can  be  established  only  with  the  consent  of  all. 

Will  the  powers  one  day  consent  to  establish  for  everything  which  concerns 
these  uniform  laws,  with  the  reservations  necessary  in  the  interest  of  the 
sovereignty  of  the  States,  an  international  parliament,  composed  of  delegations 
from  the  national  parliaments,  with  authority  to  legislate  on  these  special 
matters?    Who  knows  what  the  future  has  in  store  for  us? 

In  the  meantime  we  shall  do  well  to  labor  by  availing  ourselves  of  the 
instruments  which  are  at  our  command  and  to  render  our  international  con- 
ferences as  fertile  in  practical  results  as  is  possible  for  us. 

The  first  condition  which  should  be  fulfilled  in  order  that  this  result  may  be 
obtained  is  that  the  conferences  should  be  composed  of  men  of  ability,  animated 
with  the  desire  to  obtain  results.  The  conference  which  has  been  sitting  here 
has  had,  thanks  to  the  excellent  selections  made  by  the  powers,  the  great 
advantage  of  seeing  this  first  condition  fulfilled  in  the  most  brilliant  manner. 
I  consider  it  an  agreeable  duty  to  say  to  you  all,  gentlemen,  how  much  we 
appreciate  that  you  have  been  willing  to  devote  several  weeks  of  your  valuable 
time  to  the  labors  of  the  conference.  I  am  sure  that  you  will  not  have  occasion 
to  repent  it. 

These  thanks  apply  especially  to  the  presidents  and  the  rapporteurs  of  the 
five  sections  and  to  the  general  rapporteurs  of  the  central  committee,  of  the 
committee  on  international  private  law,  and  the  committee  on  form.    If  the 
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conference  decided  to  replace  the  system  of  committees  by  that  of  the  discns- 
Blon  in  sections,  it  nevertheless  felt  that  two  special  committees  shoald  be 
provided  for,  one  for  questions  of  International  private  law,  and  also  the 
committee  on  form.  These  two  very  Important  committees  worked  under  the 
direction  of  his  excellency  Dr.  Krlege,  first  delegate  of  the  German  Empire, 
whose  Indefatigable  zeal  and  devotion  to  the  cause  of  International  public  as 
well  as  private  law  are  so  well  known  to  us. 

I  am  happy  to  address  also  the  warm  thanks  which  are  due  to  them  to  hi? 
honorable  colaborers  of  the  committee  on  International  private  law,  former 
members  of  The  Hague  conferences,  especially  charged  with  regulating  this 
subject,  who,  with  the  general  rapporteurs  and  his  excellency,  Mr.  Carlln,  the 
minister  and  first  delegate  of  the  Swiss  Ck)nfederation,  and  with  the  presid^it 
of  the  conference,  have  made  up  the  committee  on  form. 

Our  conference  has  had  the  advantage  of  being  assisted  in  Its  labors  by  two 
excellent  secretaries  general.  We  have  all  keenly  appreciated  the  services 
rendered  by  Baron  de  Heeckeren  and  Mr.  Delvlncourt,  who  during  all  these 
weeks  have  never  failed  to  put  themselves  at  the  disposition  of  the  conference  In 
the  most  courteous  and  untiring  manner. 

Under  their  Intelligent  direction  the  secretaries,  Messrs.  Alphand,  Catalan!, 
Edhem  Bey,  Anginieur,  Gaus,  Donker  Curtius,  and  the  assistant  secretaries, 
Messrs.  Jonkheer,  van  Asch  van  Wijck,  Goeman  Borgeslus,  Jonkheer  Bosch 
Chevalier  de  Rosenthal,  Oppenhelm,  and  Van  Ryckevorsel,  have  acquitted  them- 
selves of  their  task  with  a  zeal  and  devotion  which  merits  all  our  thanks. 

The  great  number  of  our  sessions,  often  two  a  day,  have  rendered  this  task 
sufficiently  heavy,  and  we  are  only  the  more  appreciative  of  the  work  which  th^ 
have  accomplished. 

I  do  not  feel  able,  gentlemen,  to  terminate  this  session  without  having  thanked 
you  from  the  bottom  of  my  heart  for  all  the  good  will  which  you  have  shown 
for  your  president,  and  for  the  consideration  and  Indulgence  with  which  you 
have  not  ceased  to  surround  him.  I  shall  preserve  a  very  pleasant  memory  of 
our  common  labor. 

Now,  gentlemen,  after  having  thanked  their  excellencies,  the  ministers  of 
foreign  affairs  and  of  Justice,  who  have  done  us  the  honor  to  be  present  at  this 
session,  I  am  ready  to  adjourn  If  no  one  asks  the  floor. 

Mr.  Carlin  took  the  floor  and  spoke  as  follows : 

Mr.. President,  honorable  presidents,  and  my  honorable  colleagues: 

On  the  occasion  of  our  first  meeting  I  had  the  honor  to  propose  to  you  to  ask 
his  xcellency,  Mr.  Asser,  to  accept  the  presidency  of  our  conference.  To-day, 
at  the  moment  of  terminating  our  labors,  I  think  I  ought  to  take  the  fioor  to 
express  in  the  name  of  all  our  manifold  thanks. 

First,  gentlemen,  I  am  certain  of  being  the  Interpreter  of  our  unanimous 
sentiments  in  asking  you  to  request  our  president  to  transmit  to  the  Govern- 
ment of  The  Netherlands,  of  which  several  members  are  present,  our  very 
warmest  appreciation  of  the  hospitality  which  has  been  accorded  to  our 
sittings. 

Next  comes,  gentlemen,  the  expression  of  our  profound  gratitude  toward  our 
illustrious  president.  If  our  labors  have  terminated  in  a  result  which,  putting 
false  modesty  aside,  we  may  consider  as  eminently  satisfactory,  we  owe  it  in 
great  part  to  the  care  with  which  Mr.  Asser  had  prepared  the  ground  for  us 
as  well  as  to  the  eminent  qualifications,  the  never-failing  courtesy,  and  (when 
it  was  necessary)  to  the  firmness  with  which  he  has  guided  our  debates.  These 
excellent  qualities  of  our  president  have,  besides,  had  the  effect  of  inspiring  us 
In  our  relations  with  each  other  with  that  spirit  of  conciliation,  with  Uiat  good 
will,  and  that  reciprocal  cordially  which  wlU  enable  us  to  preserve  forever  the 
happiest  memories  of  this  conference. 

Gentlemen,  I  have  not  yet  finished ;  I  have  not  exhausted  the  list  of  our  debts 
of  appreciation.  There  is  the  bureau  of  secretaries.  It  would  be  unjust  that, 
in  spite  of  all  which  has  already  been  spoken  in  Its  praise  by  our  president, 
that  I  should  not  make  reference  to  it.  We  have  keenly  appreciated  the  excel- 
lent services  rendered  by  the  faithful  secretaries-general  and  by  all  t±Le  mem- 
bers of  the  secretaries  bureau  of  the  conference.  Secretaries-general,  the  sec- 
retaries, and  the  assistant  secretaries,  accept  our  thanks,  gentlemen,  in  the 
name  of  us  all ! 

The  secretaries*  bureau  and  the  rapporteurs  have  been  skillfully  seconded 
by  the  National  Printing  Office.  On  many  occasions  it  has  accomplished  prodi- 
gies of  labor  and  skill  in  order  to  lay  before  us  within  the  necessary  time  the 
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texts  without  which  our  debates  would  have  been  sharply  checked.  To  It,  also, 
gentlemen,  our  thanks  ought  to  be  giyen. 

Finally,  let  us  not  forget  the  "  Nieuwe  of  Litteraire  Societeit,"  which  so  lib- 
erally opened  to  us  the  doors  of  its  magnificent  edifice.  It  has  contributed  its 
share  to  the  success  of  our  labors.  The  Club  of  the  Plein  has  been  for  us  a 
rallying  point  After  long  and  sometimes  fatiguing  sessions,  it  has  been  there 
that  we  have  been  refreshed,  and  there  also,  as  the  result  of  an  interchange 
of  views,  less  formal  than  at  a  session,  that  many  differences  of  opinion  have 
been  smoothed  out  and  reconciled. 

Mr.  President  and  gentlemen,  it  is  with  a  heart  satisfied  and  full  of  gratitude 
that  we  separate,  with  the  hope  of  finding  ourselves  here  again  in  a  new  con- 
ference which,  it  is  our  hope,  will  come  to  crown  the  work  of  that  which  closes 
to-day. 

Mr.  E^riege  spoke  as  follows : 

Gentlemen,  as  representative  of  one  of  the  two  powers  which  proposed  onr 
conference,  I  wish  to  add  a  few  words  to  the  thanks  which  Mr.  Carlin  has  thus 
expressed  in  the  name  of  us  all  to  the  Government  of  the  Netherlands. 

It  was  for  excellent  reasons  that  the  Qovemm^its  of  Italy  and  Germany 
addressed  to  the  Government  of  the  Netherlands  the  request  to  take  the  ini- 
tiative in  our  conference.    We  are  unanimous  in  recognizing  that  The  Hague 
is  the  true  center  of  the  development  of  international  private  law.    Here  sits 
the  commission  for  international  private  law,  which  by  its  excellent  labors  has 
prepared  in  so  fruitful  a  manner  the  international  conferences.    It  is  here  that 
a  valuable  experience  has  been  obtained  with  regard  to  the  institutions  and 
all  the  details  which  are  indispensable  for  such  a  conference.    It  is  here — ^last, 
not  least — ^that  Mr.  Asser  lives,  the  president  of  this  commission,  who  by  his 
profound  knowledge  of  law,  by  his  consummate  skill  in  directing  assemblies,  and 
by  his  admirable  talent  for  avoiding  by  proposals  always  ingenuous  that  differ- 
ences of  opinion  should  prevent  realizing  an  agreement — ^who  combines  in  an 
extraordinary  manner  all  the  qualities  that  could  be  wished  for  the  presidency 
of  such  a  conference.    All  these  circumstances  seemed  to  us  to  guarantee  that 
the  assembling  of  the  states  at  The  Hague  could  terminate  only  in  a  happy 
result.    The  success  which  has  been  obtained  proves  that  we  were  not  deceived. 
Gentlemen,  we  have  taken  the  first  step,  which  can  not  fall  to  be  followed 
by  the  second.    As  for  myself,  there  is  no  doubt  that  if,  after  some  time,  we  re- 
assemble anew  at  The  Hague,  we  shall  arrive  at  a  definite  agreement,  and  that 
we  shall  then  be  in  a  position  to  present  to  the  world  the  first  universal  codifi- 
cation of  one  of  the  most  important  subjects  of  the  civil  law.    Thus,  in  bidding 
you  adieu  here,  this  adieu  is  implicitly  and  explicitly  au  revoir. 

No  one  asking  the  floor,  the  president  terminated  the  sitting  at  6 
o'clock  and  declared  closed  the  Conference  for  the  Unification  of  the 
Law  relative  to  the  Bill  of  Exchange  and  the  Promissory  Note. 


IV.— PROCEEDINGS  OF  THE  CENTRAL  COMMITTEE.* 

F1B8T  Session,  July  6,  1910. 

Chaiiman,  Mr.  Asser. 

The  sitting  was  opened  at  10  o'clock  a.  m. 

The  chairman  delivered  a  short  speech,  in  which  he  welcomed  the 
members,  and  expressed  the  hope  that  they  would  succeed  in  reaching 
agreement  on  the  points  referred  to  the  committee  for  discussion. 

In  compliance  with  article  6  of  the  rules  of  the  conference,  he 
moved  the  appointment  of  five  delegates  to  be  joined  to  the  com- 
mittee. The  following  persons  were  consequently  apppointed: 
Messrs.  van  Gelderen  (Argentine) ;  de  Langaard  Menezes  (Brazil) ; 
Nagy  (Hungary),  with  M.  Sichermann  as  substitute;  Count  Ehrens- 
vard  (Sweden)  and  Schneider  (Russia). 

In  compliance  with  the  resolution  of  the  conference,  the  delegates 
of  states  which  were  not  represented  on  the  committee  were  invited 
to  be  present  at  the  sittings. 

The  honorary  chairmen  were  requested  to  attend  the  sittings,  and 
the  chairman  and  secretary  of  the  private  international  law  com- 
mittee were  granted  the  same  right. 

The  chairman  moved  to  enter  upon  the  discussion  of  the  questions 
directly  referred  to  the  central  committee  by  the  conference  without 
having  been  passed  upon  by  the  sections,  while  awaiting  the  reports  or 
proceedings  of  the  sections.  Such  was  the  case  with  questions  1,  2, 
and  3,  as  well  as  the  question  whether  the  convention,  or  the  uniform 
law,  should  deal  with  all  biVls  of  exchange,  without  distinction,  or 
should  deal  merely  with  international  bills.  The  chairman  suggested 
that  the  last  of  these  points,  proposed  by  Mr.  Lyon-Caen,  should  be 
immediately  discussed. 

Sir  Mackenzie  Chalmers  moved  to  reserve  the  question  till  the  end 
of  the  debates  of  the  central  committee. 

Mr.  Lyon-Caen  pointed  out  the  influence  that  the  solution  of  this 
(juestion  might  have  on  the  course  of  the  debates,  and  insisted  upon 
immediate  consideration  of  it. 
The  chairman  stated  the  question  referred  to  as  follows: 

Should  the  uniform  law  apply  to  all  bills  of  exchange  or  merely  to  bills  drawn 
in  one  country  on  another? 

Mr.  Lyon-Caen  agreed  to  the  chairman's  criterion,  and  recalled 
that  in  the  beginning  of  his  book  on  the  English  Act  01 1882  on  Bills 
of  Exchange,  Sir  Mackenzie  Chalmers  stated  that  uniformity  of  legis- 
lation can  only  be  realized  in  respect  to  international  bills.  The  com- 
mittee should  not  ignore  the  fact  that  the  greater  the  extent  of  the 

^The  committee  consisted  of  the  following  members:  Messrs.  Asser,  chairman;  Lyon- 
Caen  and  Simons,  rapporteurs ;  Carl  In,  assistant  rapportenr ;  Flschel,  yan  Gelderen,  Mayer, 
HammerschlaCt  Nagy,  Beemaert,  de  Langaard  Meneies,  Cloos,  Emest-Plcard,  Chalmers 
Jtckion,  ViTanta»  wurth-Weiler,  Jitta,  Schneider,  Bhrensrlrd,  and  Osman  Halim  Bey. 
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domain  of  the  uniform  law  the  greater  would  become  ihe  difficulty  of 
attaiiting  uniformity. 

On  the  other  hand,  the  policy  would  not,  as  a  matter  of  fact,  lead 
to  a  simplification  of  legislation  concerning  bills  of  exchange,  but 
would  tend  to  make  it  more  complicated.  All  the  national  laws 
would  remain  in  force  and,  in  addition  to  them,  there  would  be  a 
common  law  for  international  bills. 

Consequently  the  uniform  law  should  apply  to  all  bills  of  exchange 
without  distinction.  ^ 

Mr.  Beemaert  pointed  out  that  many  bills  drawn  in  a  country 
and  made  payable  in  the  same  country  could  be  indorsed  in  foreign 
countries.  These  could  hardly  be  denied  the  character  of  inter- 
national bills  of  exchange.  He  declared  himself  a  supporter  of  a  law 
of  the  widest  scope. 

Mr.  Hammerschlag  seconded  Mr.  Beernaert's  opinion. 

Mr.  Lyon-Caen  sought  to  show  that  the  character,  either  national 
or  international,  of  the  bill  of  exchange  ought  to  be  fixed  in  com- 
pliance with  the  conditions  of  its  issue. 

Mr.  Carlin  a^eed  with  Mr.  Lyon-Caen's  opinion.  From  a  the- 
oretical standpoint,  the  distinction  between  a  national  and  an  inter- 
national bill  of  exchange  was  simple  and  easily  recognized.  How- 
ever, he  felt  that  from  a  practical  standpoint  it  would  be  preferable 
to  insert  no  distinction  in  the  uniform  law. 

Mr.  Simons  considered  the  distinctions  as  being  of  little  use.  If 
the  national  laws  on  bills  of  exchange  are  too  divergent  to  allow  an 
unconditional  unification,  there  is  no  doubt  that  the  neatest  diffi- 
culties would  arise  in  regard  to  international  bills.  By  leaving  aside 
the  national  bills  one  would  attain  neither  a  uniform  law  on  exchange 
generally  nor  a  uniform  law  on  international  bills  of  exchange,  but 
merely  a  convention  on  the  conflict  of  laws. 

Mr.  Vivante  saw  in  the  solution  advocated  by  Mr.  Lyon-Caen  an 
impairment  of  the  practical  scope  of  the  law.  The  option  suggested 
by  Mr.  Lyon-Caen  would  be  availed  of  by  all  the  States,  and  would 
lead  to  superimposing  a  new  law  upon  existing  national  legislation. 

Moreover,  it  should  be  recalled  that  the  banking  firms  owning 
national  bills  and  securities  not  discountable  in  foreign  countries 
would  find  in  case  of  internal  financial  crises  no  relief  abroad.  In- 
ternational solidarity,  growing  out  of  the  simultaneous  existence  of 
national  and  international  bills  of  exchange,  would  be  powerless  to 
exert  its  influence,  a  consequence  which  should  not  be  the  outcome 
of  a  uniform  law. 

Mr.  Fischel  considered  the  distinction  suggested  by  Mr.  Lyon- 
Caen  as  not  very  practical.  Sometimes  it  was  very  difficult  to  ascer- 
tain the  place  of  issue.  For  instance,  two  places  located  in  different 
countries  often  bear  the  same  name.  The  distinction  involved  less 
inconvenience  in  England,  owing  to  the  fact  that  a  stamp  had  to  be 
fixed  on  the  bill  previous  to  its  issue. 

He  appreciatea  Mr.  Vivante's  observation  as  a  vei^  proper  one. 
National  bills  going  often  abroad,  the  suggested  distinction  would 
lead  to  the  issue  ot  bills  of  a  second  order  and  would  not  conform 
to  existing  practice.  The  uniform  law,  to  be  of  benefit,  should  apply 
to  all  for  all. 

Mr.  Nagy  insisted  on  the  necessity  of  makinff  only  one  law,  without 
distinction  between  national  and  international  bills.    Some  countries 
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would  agree  to  the  law  just  as  it  should  be;  others  would  agree  to 
it  only  for  international  bills. 

Mr.  Liyon-Caen  stated  that  the  discussion  indicated  an  agreement 
conceming  the  necessity  of  a  uniform  law  extending  to  all  bills  of 
exchange. 

However,  as  it  does  not  seem  possible  to  prevent  States  from 
enacting  for  international  bills  laws  embodying  the  rules  framed  by 
the  convention,  it  would  be  better  to  grant  U>  them  expressly  the 
right  to  adhere  to  said  convention. 

The  chairman  observed  that  adhesion  to  an  international  conven- 
tion, binding  the  parties,  could  not  be  assimilated  to  the  creation  of 
an  internal  law,  always  subject  to  further  changes. 

Mr.  Fischel  said  he  considered  the  option  suggested  by  Mr.  Lyon- 
Caen  as  involving  a  danger  for  the  uniformity  of  laws  which  the 
conference  wished  to  realize. 

Mr.  Lyon-Caen  then  made  the  following  suggestions,  in  compli- 
ance with  the  observations  previously  set  forth : 

1.  The  anlform  law  should  lay  down  rules  applying,  without  distinction,  to  all 
bUls  of  exchange,  either  payable  in  the  country  of  issue  of  payable  elsewhere. 

2.  The  States  should  not  be  given  the  right  to  limit  their  agreement  to  the 
uniform  law  to  bills  of  exchange  payable  in  a  country  different  from  that  of 
their  Issue. 

The  chairman  inquired  if  it  was  necessary  to  vote  a  resolution 
excluding,  as  a  matter  of  principle,  from  the  benefit  of  the  conven- 
tion such  States  as  might  be  inclined  to  agree  to  the  law  only  with 
respect  to  international  bills  of  exchange. 

Mr.  Lyon-Caen  replied  that,  to  his  mind,  the  question  was  not  of 
framing  the  text  of  a  law,  but  of  directing  the  committee's  labors 
in  a  proper  direction. 

Mr.  V  ivante  said  he  thought  that  if  Mr.  Lyon-Caen's  proposal 
were  carried  it  would  lead  to  the  creation  of  two  rates  of  exchange, 
one  applying  to  national  and  the  other  to  international  bills. 

According  to  Mr.  Nagy,  the  partial  adhesion  of  a  State  to  the  con- 
vention would  be  preferable,  from  the  standpoint  of  general  interest, 
to  total  abstention.  He  suggested,  therefore,  that  there  should  not 
be  established  between  national  and  international  bills  of  exchange 
a  distinction  which  could  now  be  found  only  in  Great  Britain  and  in 
the  United  States.  He  was  in  favor  of  adopting  the  first  part  of  the 
proposition  of  Mr.  Lyon-Caen,  and  of  modifying  the  second  part  so 
that  the  United  States  should  be  granted  the  right  to  limit  their 
agreement  to  the  regulation  of  international  bills  of  exchange. 

The  chairman  suggested  that  the  proposal  should  be  referred  to 
the  committee  on  private  international  law,  to  which  it  properly  be- 
longed, and  from  which  later  it  might  come  back  to  the  committee. 
Mr.  Carlin  moved  an  immediate  vote  on  Part  I  of  Mr.  Lyon-Caen's 
proposal. 

The  chairman  stated  that  Part  I  was  unanimously  carried,  and  that 
Part  n  had  been  referred  to  the  committee  on  private  international 
la^.  He  declared  the  discussion  of  Question  1  of  the  Questionnaire 
opened,  and  suggested  that  it  shoula  be  answered  affirmatively  in 
wspect  of  the  promissory  note  and  negatively  in  respect  of  the 
cheoue. 
Tnis  suggestion  met  with  general  assent. 
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•Mr.  Wiirth-Weiler  set  forth  the  wish  of  the  fourth  section,  that 
another  conference  should  within  a  short  time  deal  with  the  cheque, 
in  case  an  understanding  was  reached  in  regard  to  bills  of  exchange. 

The  chairman  replied  that,  according  to  custom,  recommendations 
are  taken  under  consideration  only  an^er  the  resolutions  have  been 
attended  to. 

He  then  submitted  for  discilssion  the  second  question  of  the 
Questionnaire. 

He  stated  that  the  committee  was  unanimous  on  the  necessity  of 
achieving  the  draft  of  a  law  or  of  a  convention.  But  in  order  to  suc- 
ceed^ and  so  as  not  to  confuse  discussion  of  the  principles  with  dis- 
cussion on  mere  matters  of  form,  it  would  be  necessary  to  lay  down 
first  the  principles  or  rules  on  which  the  law  or  the  convention  should 
be  based. 

Mr.  Nagy  recommended  the  method  of  parliamentary  procedure — 
first,  general  discussion;  then,  detailed  discussion,  article  by  article. 
The  (jovernments  would  not  be  able  to  give  definite  instructions  until 
the  conference  should  have  framed  the  draft  of  a  law. 

Mr.  Vivante  seconded  the  chairman's  proposal.  But  he  asked  by 
what  means  the  rules  adopted  by  the  central  committee  could  be  con- 
verted into  the  draft  of  a  law. 

The  chairman  said  that  a  resolution  could  not  at  present  be  adopted 
on  this  subject.  It  would  be  proper,  for  instance,  to  declare  that  the 
central  committee  should  remain  permanent  after  the  adjournment  of 
the  conference. 

Mr.  Vivante  asked  to  whom  would  be  confided  the  work  of  drafting^ 
the  conclusions. 

The  chairman  replied  that  it  could  be  intrusted  to  some  members 
of  the  committee  and  be  reported  back  afterwards  to  the  latter. 

Mr.  Schneider  then  stated  that,  in  the  opinion  of  his  Government, 
a  first  confemce  should  lay  down  the  principles,  and  the  task  of  a 
subsequent  conference  should  consist  in  drawing  up  a  final  draft  on 
the  basis  of  these  principles  and  of  a  preliminary  draft  made  by  a 
special  commission. 

Mr.  Lyon-Caen  said  he  considered  that  a  general  agreement  had 
been  reached  upon  the  following  policy : 

The  central  committee  should  not  limit  its  study  to  questions  of  a 
general  character,  but  should  adopt  conclusions  on  all  questions  of 
some  importance,  especially  those  that  had  been  inserted  in  the  set 
of  questions. 

According  to  the  opinion  of  Mr.  Carlin,  the  present  conference 
should  be  competent  to  decide  upon  a  draft  to  oe  framed  by  the 
central  committee.  This  draft,  once  approved  by  the  conference  in  a 
plenary  sitting,  should  be  submitted  to  the  various  Governments  for 
examination. 

The  chairman  stated  that  question  3  was  within  the  province  of  the 
committee  on  private  international  law. 

On  the  chairman's  suggestion,  the  central  committee  appointed  as 
rapporteurs  Messrs.  Lyon-Caen  and  Simons. 

The  sitting  was  ended  at  12.30  o'clock  p.  m. 
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Skgond  Session,  July  7,  1910.    (Mobnino  Sessioit.) 

Chairman,  Mr.  Asser. 

The  sitting  was  opened  at  10  o'clock  a.  m. 

The  chairman  first  expressed  his  thanks  to  the  rapporteurs  of 
the  five  sections,  whose  memoranda  had  just  been  distributed,  for 
the  considerable  amount  of  labor  they  had  done.  The  conclusions 
set  forth  by  them  should  prove  of  the  greatest  value  to  the  central 
committee.  The  chairman  had  just  been  looking  into  the  reports, 
and  was  pleased  to  note  the  spirit  of  conciliation  with  whicn  the 
sections  had  been  animated.  It  was  an  unmistakable  proof  of  the 
strong  desire  of  all  the  delegates  to  come  to  an  agreement. 

He  then  submitted  for  discussion  the  fourth  question  of  the  Ques- 
tionnaire : 

Question  4.  Should  the  law  require: 

(a)  Designation  as  a  bill  of  exchange? 

(b)  The  indication  of  the  amount  drawn? 

(c)  That  remittance  had  been  made  from  one  place  to  another? 

The  chairman,  in  respect  to  the  insertion  in  the  law  of  the  re- 
quirement of  designation  as  a  bill  of  exchange,  had  noticed  that  only 
one  section  (No.  2^  had  proposed  to  approve  this  requirement  with- 
out restriction.  Tne  four  other  sections  had  favored  provisions  aim- 
ing to  reach  a  compromise.  The  groundwork  of  tnese  provisions 
should  be  to  intrust  the  national  laws  with  the  whole  or  a  part  of 
the  question. 

There  was  competition  on  this  point  between  three  systems.  The 
Hungarian  system,  the  most  liberal,  aiming  to  leave  to  internal  legis- 
lation the  power  to  restrict  all  the  conditions  of  validity  enumerated 
by  the  uniform  law,  and,  consequently,  not  to  require,  under  penalty 
of  nullifying  the  bill,  the  designation  expressly  required  hj  the  Ger- 
man law.  A  second  method  would  permit  reaching  a  similar  result. 
The  uniform  law  would  make  no  statement  concernmg  the  obligation 
of  such  a  designation,  and  would,  implicitly  or  explicitly,  intrust 
to  national  legislation  the  power  to  prescribe  it  or  not.  Lastly,  the 
central  committee  would  have  to  examine  the  suggestion  made  by 
the  first  section,  and  urged  by  the  Swiss  delegation,  that  the  obliga-  ' 
tion  to  make  the  designation  should  be  placed  in  the  law,  but  that 
each  State  should  be  given  the  power  to  prescribe  that,  in  the  absence 
of  an  express  desimation,  the  clause  "  to  order  "  should  be  sufficient 
for  the  validity  of  a  bill  of  exchange. 

The  rapporteurs  of  the  sections  advised  the  central  committee  of 
their  conclusions  on  this  point.     (Vide  the  reports.) 

Mr.  Carlin  recommended  specialljr  to  the  committee's  attention 
the  suggestion  made  by  the  first  section.  He  pointed  out  that  this 
resolution  had  been  unanimousljr  adopted  bv  section  1,  which  had 
also  provided  for  the  communication  among  the  States  taking  a  share 
in  the  convention  of  their  respective  laws  dealing  with  the  obliga- 
tion to  make  the  designation  and  the  power  to  substitute  for  it  the 
clause  "  to  order." 

The  chairman  stated  that  the  Swiss  proposal  had  attracted  him 
at  first,  but  that,  once  he  had  reflected  upon  it,  it  seemed  that  it  in- 
volved in  practice  several  inconveniences.    Amongst  other  questions, 
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it  might  be  asked  what  the  oountries  which  should  make  use  of  the 
power  reserved  for  them  by  the  said  proposal  should  decide  with  re- 
spect to  the  drafts  which  did  not  bear  the  clause  "  to  order  "  ? 

Mr.  Nagy  set  forth  the  proposal  made  by  the  Hungarian  delega- 
tion. According  to  this,  the  contracting  States  should  have  the  right 
not  to  require  some  of  the  conditions  of  validity  prescribed  by  the 
uniform  law.  This  solution  would  have  the  important  advantage 
that  it  could  be  adopted  by  the  countries  which  kept  within  the  nar- 
rowest limits  their  requirem^its  concerning  the  form  of  the  bill  of 
exchange,  as  was  the  case  in  the  United  States  and  Great  Britain. 

The  Swiss  proposal  was  of  a  very  restrictive  ehai-acter,  and  its 
adoption  would  cause  great  confusion  in  countries  which,  like 
Hungary,  recognized  bills  payable  to  order  which  were  not  bills  of 
exchange,  especially  the  commercial  assignment,  which  did  not  ad- 
mit acceptance — that  is  to  say,  the  acceptance  of  which  was  not  guar- 
anteed by  recourse. 

It  seemed  to  Mr.  Nagy  that  a  full  assimilation  of  the  clause  "to 
order"  to  designation  as  a  bill  of  exchange,  fronj  the  point  of  view 
of  the  validity  of  the  document,  would  involve  serious  inconveniences. 

Mr.  Simons  pointed  out  that  the  assimilation  of  these  two  ex-' 
pressions  by  the  uniform  law  was  not  in  question.  If  the  plan  sug- 
gested would  have  the  effect  of  compelling  the  States  to  adopt  the  two 
systems,  Mr.  Simons  would  fully  agree  with  Mr.  Nagy  upon  the  in- 
convenience of  such  a  solution. 

Mr.  Carlin  explained  that  the  proposition  made  by  section  1  re- 
served to  the  dinerent  countr'es  the  power  to  substitute  the  obliga^ 
tion  of  the  clause  "to  order"  for  desiornation  as  a  bill  of  exchange. 
Germany  and  Switzerland  woM^d  very  likely  not  exercise  this  power, 
and  the  law  would  on  this  point  effect  no  change  in  the  actual  practice. 

Mr.  Van  Gelderen  declared  that  he  supported  the  proposed  plan  be- 
cause he  thought  that  the  States  should  have  the  right  of  choice  be- 
tween the  two  systems.  Tlie  present  law  of  the  Argentine  Republic 
made  of  the  clause  "  to  order^'  an  essential  condition  of  the  bill  of 
exchange. 

Mr.  Jitta  said  he  feared  that^  notwithstanding  the  explanations 
just  given,  misunderstandings  might  happen  in  case  a  draft  should 
be  payable  to  l>earer.  In  that  case,  the  designation  as  a  "  bill  of  ex- 
change" would  be  necessary.  His  preferences,  therefore,  leaned  to- 
ward the  Hungarian  system,  which  seemed  to  him  of  a  nature  to 
bring  about  a  complete  agreement  amongst  the  delegates. 

Mr.  Lyon-Caen  stated  that  France  could  not  agree  to  a  proposal 
which  would  tend  to  make  express  designation  as  a  bill  of  exchange 
an  essential  condition  of  the  validity  of  the  bill.  This  decision  was 
not  grounded  on  theoretical  reasons,  but  on  the  certainty,  based  on 
inquiry  made  in  France  amongst  the  persons  concerned  with  the  sub- 
ject, that  such  a  reform,  as  it  would  tend  to  overthrow  existing  cus- 
toms, should  not  be  adopted. 

The  chairman  stated  the  following  question : 

Is  it  necessary  to  Inscribe  in  the  law  an  obligatory  requirement  for  designa- 
tion as  a  bill  of  exchange? 

The  vote  gave  the  following  results : 

Ayes,  6 :  Germany,  Austria,  Brazil,  Italy,  and  Turkey. 
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NayB,  11 :  Ai^ntiixe  Bepublic,  Hungary,  Belgium,  Denmark, 
France,  Great  Britain,  Luxemburg,  the  Netherlands,  Bussia,  Sweden, 
and  Switzerland. 

The  question  was  thus  answered  negatively  by  the  committee. 

Then  a  vote  was  taken  on  the  proposal  made  by  section  1. 

This  proposal  was  worded  as  follows : 

The  bill  of  exchange  must  contain  in  the  text  iteelf : 

1.  Designation  as  a  biU  of  exchange  or  a  designation  equivalent  in  the  lan- 
guage in  which  it  is  expressed. 

However,  the  national  laws  may  provide  that  the  clause  "  to  order  "  shall  be, 
notwithstanding  the  absence  of  an  express  designation  as  a  bill  of  exchange, 
sufficient  to  confer  on  the  bill  the  character  of  a  bill  of  exchange. 

The  result  of  the  vote  was  as  follows : 

Ayes,  10:  Germany,  Argentine  Bepublic,  Austria,  Denmark. 
France,  Great  Britain,  Luxemburg,  Bussia,  Switzerland,  ana 
Sweden. 

Nays,  6:  Hungry,  Brazil,  Italy,  the  Netherlands,  and  Turkey. 

Belgium  abstained  from  voting. 

Messrs.  Beemaert  and  Lyon-Caen  stated  that,  notwithstanding  the 
votes  which  they  had  cast,  they  should  have  preferred  to  support  a 
solution  of  a  less  formal  character,  consisting  m  limiting  the  require- 
ments concerning  the  bill  of  exchange  to  the  declarations  derived 
from  its  character.  Such  was  the  solution  adopted  by  the  laws  of 
Great  Britain  and  of  the  United  States. 

Mr.  Hammerschlag  inquired  if  the  countries  which  require  the 
clause  "  to  order  "  would  be  willing  to  give  it  up. 

Mr.  Ernest-Picard  answered  that  France  could  not  consent  to  do  so. 

The  chairman  suggested  that  the  committee  should  agree  to  the 
enumeration  of  the  K>rms  required  in  the  bill  of  exchange  adopted 
by  Section  II,  viz :  • 

The  bill  of  exchange  should  contain : 

An  unconditional  order  to  pay  a  determinable  sum. 

The  name  of  the  party  directed  to  pay  (the  drawee). 

The  name  of  the  party  to  whom  payment  should  be  made  (the  first  holder). 

Indication  of  the  place  of  payment. 

The  designation  of  the  place,  day,  month,  and  year  of  issue  (the  date). 

The  signature  of  the  drawer. 

The  chairman  noted  that  a  single  difficulty  might  arise  concerning 
the  designation  of  the  name  of  the  purchaser.  Should  the  issue  of  a 
bill  payable  to  bearer  be  allowed?     (Question  5.) 

Tne  rapporteurs  read  the  answers  given  to  this  question  by  the 
different  sections.     (Vide  the  reports.) 

Mr.  Carlin  moved,  in  behalf  of  Section  I,  that  a  restriction  should 
be  imposed  upon  the  issue  of  bills  payable  to  bearer,  which  should 
be  worded  as  follows: 

The  law  shall  permit  the  bill  payable  to  bearer,  but  the  contracting  States 
shall  have  the  power  to  prohibit  its  being  Issued  within  their  boundaries  when 
it  shall  be  at  sight  The  holder  shall  have  the  power  to  change  this  bill  to 
bearer  into  an  ordinary  bill  of  exchange  by  indorsing  it. 

Mr.  Nagy  said  he  thought  the  proposal  made  by  Hungary  merely 
differed  in  form  from  the  proposal  made  by  Section  I.  It  was  clear 
that  the  States  should  be  given  the  means  to  protect  the  privilege  of 
the  issue  of  bank  notes ;  a  bill  of  exchange  payable  to  bearer  could 
not  endanger  seriously  this  privilege  uiuess  it  had  been  accepted. 
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Therefore  it  should  be  sufficient  to  declare  that  a  bill  payable  to 
bearer  should  not  be  subject  to  acceptance. 

Mr.  Carlin  answered  that,  in  some  cases,  when  the  solvency  of  the 
drawer  was  beyond  all  doubt,  a  bill  payable  to  bearer  and  at  sight, 
even  if  not  accepted,  might  encroach  on  the  privilege  of  bank  notes. 

Mr.  Lyon-Caen  pointed  out  that  Section  it  had  rejected  the  pro- 
posal to  issue  a  bill  of  exchange  to  bearer,  but  had  approved  the  in- 
dorsement in  blank.  In  order  to  explain  the  apparent  contradiction 
of  these  two  solutions.  Section  II  declared  that  the  two  kinds  of 
indorsements  involved  different  consequences  with  respect  to  the 
drawee.  This  was  correct,  provided  that  it  was  admitted  that  a  bill 
of  exchange  "  to  bearer  "  could  not  be  indorsed  "  to  order."  But  it 
seemed  necessary,  in  order  to  clear  up  the  discussion,  to  specify  the 
differences  existing  between  the  two  Kinds  of  indorsements,  in  case 
the  bearer  should  be  granted  this  power  to  indorse  "  to  order." 

Mr.  Vivante  said  he  thought  proper  to  declare,  first,  that  he  did 
not  consider  it  possible  to  permit  the  indorsement  "  to  order  "  of  a 
bill  issued  "  to  bearer."  The  following  principle  should  be  admitted 
without  restriction :  The  drawer  has  the  right  to  determine  the  law  of 
circulation  of  the  paper,  and  an  indorser  is  not  empowered  to  alter  it. 

The  chairman  stated  that  the  situation  of  the  drawee  was  not  the 
same  whether  the  bill  was  to  order  or  was  to  bearer. 

Mr.  Vivante  added  that,  in  fact,  the  drawee  was  in  a  different  situ- 
ation, according  as  the  bill  was  or  was  not  to  order,  with  regard  to 
defenses.  In  case  the  bill  was  to  order  he  was  bound  to  ascertain 
the  holder's  identity  in  order  to  be  validly  discharged. 

Mr.  Simons  pointed  out  also  that  the  drawee  who  accepts  a  bill  to 
order  is  bound  to  ascertain  the  validity  of  the  indorsements.  From 
this  it  was  clear  that  by  turning  a  bill  "  to  bearer  "  into  a  bill  "  to 
order"  the  indorser  created  for  the  drawee  obligations  which  the 
drawer  had  certainly  not  intended  to  lay  on  him,  and  which  perhaps 
the  drawee  did  not  wish  to  assume  in  giving  his  acceptance. 

Sir  Mackenzie  Chalmers  stated  that  he  did  not  consider  it  possible 
to  prohibit  bills  "  to  bearer."  It  had  been  objected  that  these  bills 
involved  less  security  than  bills  "  to  order."  This  was  not  in  ques- 
tion. In  fact,  they  were  much  in  use,  and  those  who  used  them  knew 
that  they  afforded  only  limited  security.  To  suppress  them  would 
be  to  utterly  overthrow  commercial  usages. 

The  chairman  said  he  thought  the  true  reason  of  opposition  made 
to  this  kind  of  drafts  was  merely  fiscal.  Did  the  English  law  provide 
on  this  subject  penalties  applying  to  fiscal  offenses? 

Sir  Mackenzie  Chalmers  answered  that  the  penal  law  inflicted  a 
severe  punishment  upon  the  guilty  banker. 

Mr.  Vivante  pointed  out  a  new  inconvenience  applying  to  the  bill 
"to  bearer; "  that  it  could  not  be  claimed  back  in  case  of  loss  or 
theft.  He  considered  it  unfair  that  the  indorser  of  a  bill  "  to  order," 
by  turning  it  into  a  bill  "  to  bearer,"  might  deprive  the  previous 
indorsers  and  the  drawer,  who  had  been  despoiled  of  it,  of  the  possi- 
bility of  claiming  it  back. 

Mr.  Carlin  stated  that  he  had  not  been  convinced  by  the  arguments 
presented,  as  they  all  applied  to  the  bill  indorsed  in  blank ;  this  kind 
of  bill  being  permitted,  why  should  not  the  bill  "  to  bearer  "  be  also 
allowed  i 
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Mr.  Beemaert  sujgp;ested  that  the  power  to  prohibit  the  issue  of 
bills  '^to  bearer/'  either  at  sight  or  not,  should  be  left  to  national 
legislation. 

The  President  put  to  vote  the  following  questions : 

1.  Should  the  law  permit  the  Issue  of  a  bill  of  exchange  to  bearer? 

This  was  adopted  by  the  following  vote: 

Ayes,  11 :  Argentine  Republic,  Hungary,  Belgium,  Brazil,  France, 
Great  Britain,  Luxemburg,  the  Netherlands,  Sweden,  Switzerland| 
and  Turkey. 

Nays,  5 :  Germany,  Austria,  Denmark,  Italy,  and  Bussia. 

2.  Should  the  law  leave  to  national  laws  the  power  to  prohibit  the  iasne  of 
bills  of  exchange  to  bearer  payable  at  sight? 

This  was  answered  in  the  affirmative,  by  14  votes  against  2 — ^Hun- 
gary and  Luxemburg. 

Mr.  Carlin  asked  that  the  committee  should  give  its  opinion  on 
paragraph  2  of  the  proposal  made  by  Section  I  with  regard  to  the 
power  of  indorsing  to  order  a  bill  payable  to  bearer. 

This  paragraph  is  worded  i^s  follows: 

The  holder  shall  have  in  any  case  the  power  to  convert  a  bill  to  bearer  into  a 
bill  of  exchange  to  order,  by  indorsing  it 

Mr.  Vivante  made  the  following  counter-proposal: 

The  holder  shall  not  have  the  right  to  change  the  mode  of  circulation  of  a 
biU  as  formulated  by  the  drawer. 

The  chairman  expressed  the  fear  that  this  formula  would  be  too 
theoretical  and  too  oroad. 

He  then  put  to  vote  the  proposal  of  Mr.  Carlin. 

The  proposal  was  rejected  by  11  votes  against  3 — Argentine  Re- 
public, Denmark,  and  Switzerland — ^both  Belgium  and  Great  Britain 
abstaining. 

With  respect  to  the  question.  "  If  the  same  bill  contains  different 
amounts,  wnich  shall  prevail  ? "  the  resolution  voted  by  Section  II, 
and  expressed  as  follows,  was  adopted: 

In  case  the  amount  of  a  bill  of  exchange  is  stated  in  words  and  figures,  and 
there  is  a  divergence  between  the  statements,  the  amount  written  in  words 
BhaU  prevail.  In  case  the  amount  is  stated  several  times  in  words  or  in  figures 
tbe  smallest  amount  shall  prevail. 

Then  began  a  discussion  on  the  clause  concerning  interest. 

The  rapporteurs  read  the  conclusions  of  the  sections  on  this  subject. 
(Vide  the  reports.) 

Mr.  Vivante  explained  that  Section  II  had  considered  this  clause 
merely  for  the  purpose  of  permitting  interest  with  regard  to  the 
bill  of  exchange  drawn  at  sight  or  at  a  certain  time  after  si^ht.  In 
fact,  it  was  not  to  be  admitted  except  in  the  case  of  this  kind  of 
drart.  With  regard  to  a  bill  payable  at  a  stated  maturity,  it  was  not 
necessary  to  stipulate  a  rate  of  interest,  as  the  calculation  could  be 
made  at  the  time  of  issue.  In  the  case  or  a  bill  with  a  fixed  maturity 
the  clause  might  involve  the  inconvenience  of  hiding  an  usurious 
loan,  the  usurer  inscribing  a  low  rate  of  interest  in  a  bill  the  amount 
of  which  was  equal  to  the  amount  due,  increased  by  usurious  interest. 
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The  chairman  set  forth  the  following  questions : 

1.  Should  the  law  deal  with  the  interest  clause? 

The  committee  answered  affirmatively  by  10  votes  a^inst 
gentine  Republic,  Denmark,  France,  Sweden,  and   Switzerland — 
Great  Britain  abstaining. 

2.  Should  the  law  permit  this  clause  with  respect  only  to  bills  at  si^t  or  at 
a  certain  time  after  sight? 

The  committee  answered  affirmatively  by  11  votes,  with  5  absten- 
tions— Denmark,  Great  Britain,  the  Netherlands,  Sweden,  and  Switz- 
erland. 

Then  the  committee  sought  to  fix  a  uniform  rate  applying  to  such 
interest  charges. 

Mr.  Carlin  said  he  considered  this  question  as  falling  within  the 
scope  of  national  laws. 

Mr.  Hammerschlag  stated  that  he  thought  the  committee  would 
have  much  difficulty  m  coming  to  an  agreement  about  this  rate.  He 
suggested  that  in  case  the  clause  concerning  interest  should  not  state 
the  rate  to  be  used ;  it  should  be  considered  as  null. 

Mr.  Fischell  stated  that  in  his  opinion  the  clause  concerning  in- 
terest would  be  very  useful  to  exporters,  who  do  not  know  in  advance 
at  what  time  the  goods  they  send  abroad  will  be  paid  for.  He  con- 
sidered it  very  proper  to  fix  a  uniform  rate,  to  be  applied  in  case  no 
other  should  be  stated  in  the  bill. 

Mr.  Wurth-Weiler  moved  that  interest  should  be  calculated  in  ac- 
cordance with  the  legal  rate  of  the  country  where  payment  is  made, 
unless  there  were  a  stipulation  to  the  contrary. 

The  chairman  pointed  out  that  Section  II  had  suggested  the  adop- 
tion of  a  uniform  rate  of  5  per  cent. 

This  proposal^  was  put  to  vote.  Seven  States  answered  in  the 
affirmative,  one  in  the  negative,  and  eight  abstained  from  voting. 

The  result  of  the  vote  l^ing  doubtful,  the  continuation  of  the  dis- 
cussion of  this  question  was  postponed  to  a  subsequent  sitting. 

The  committee  admitted  that  "  a  bUl  of  exchange  might  be  drawn 
to  the  order  of  the  drawer  or  for  account  of  a  third  party." 

Several  members  pointed  out  that  it  was  unnecessary  to  mention  in 
the  law  the  bill  drawn  for  account  of  a  third  party,  the  power  to  issue 
it  arising  from  the  general  principles  of  law. 

Mr.  Lyon-Caen  considered  it  necessary  to  indicate  it.  It  was 
important  that  the  law  should  be  well  understood  by  the  merchants, 
and  many  laws,  especially  the  French  Code  of  Commerce,  dealt  with 
the  bill  of  exchange  drawn  for  account  of  a  third  party.  If  the 
uniform  law  did  not  indicate  it,  doubts  might  arise. 

This  observation  was  referred  for  examination  to  the  committee  on 
form. 

The  committee  decided  that  "  the  law  should  permit  the  indication 
of  a  case  of  need  (besoin) .  On  a  motion  of  Messrs.  Vivante  and  Car- 
lin, the  examination  of  the  effects  of  this  indication  was  postponed 
until  the  conditions  of  acceptance  and  payment  by  intervention 
should  be  dealt  with. 

On  the  clause  "  return  without  costs,"  the  chairman  observed  that 
Section  I  had  already  proposed  on  this  subject  a  new  question  con- 
cerning the  clause  for  dispensing  with  protest. 

Mr.  Fischel  inquired  if  this  clause  was  much  used. 
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Mr.  Emest-Picard  answered  that  it  was  often  met  with  in  France* 

Mr.  Hammerschlag  stated  that  in  Austria  the  clause  '^  without  pro- 
test "  was  often  inserted  in  a  bill ;  it  involved,  moreover,  the  same 
effects  as  the  clause  ^'  ohne  kosten."  The  Wechselordnung  assimilated 
the  two  clauses. 

Mr.  Cloos  said  that  the  case  was  the  same  in  Denmark. 

Mr.  Jitta  said  that  he  wished  the  meaning  of  the  clause  **  return 
without  costs "  should  be  more  clearly  denned.  Did  this  clause 
merely  exempt  from  making  protest?  And  when  one  said  that  it 
took  effect  only  with  regard  to  the  indorser  who  had  placed  it  on  the 
bill,  did  this  mean  merely  that  if  protest  should  be  made,  this  in- 
dorser would  have  to  pay  the  costs  ?  If  it  was  the  drawer  who  placed 
it  on  the  bill,  one  would  presume  that  it  would  bind  all  the  indorsers. 

Mr.  Carlin  answered  that  the  first  section  had  provided  for  this 
case  by  setting  forth  a  new  question,  to  which  the  following  answer 
had  been  given : 

The  clauses  written  on  the  bill  of  ezchnnge  by  the  drawer  shall  be  deemed  to 
have  been  written  in  all  the  indorsements. 

* 

Mr.  Simons  set  forth  the  following  suggestion : 
If  the  drawer  has  inserted  in  the  bill  the  clause  "  return  without 
costs,"  the  clause  shall  have  the  force  of  a  prohibition  to  make  protest 
not  only  with  regard  to  him,  but  also  with  regard  to  all  the  indorsers. 
In  this  case  the  costs  of  the  protest  shall  remain  at  the  charge  of  the 
holder.  On  the  contrary,  if  an  indorser  has  inserted  the  clause,  it  is 
valid  only  with  regard  to  him,  as  a  dispensation  from  making  pro- 
test ;  the  holder  who  has  a  protest  made  may  seek  to  recover  its  costs, 
even  against  the  indorser  who  has  inserted  tne  clause. 
The  committee  agreed  to  this  proposal. 

On  the  clause  "  exemption  from  making  protest,"  Mr.  Fischel  said 
he  thought  that  the  admittance  of  this  clause  in  a  different  sense  from 
the  clause  "  return  without  costs  "  would  lead  to  misunderstanding  in 
the  countries  where  it  was  not  known.  In  Germany  "  without  pro- 
test "  was  equivalent  to  "  ohne  kosten." 

Mr.  Lyon-Caen  and  Mr.  Carlin  declared  that  they  should  not  object 
to  this  clause  being  left  out. 
Mr.  Van  Gelderen  made  a  similar  statement. 

Sir  Mackenzie  Chalmers  requested  that  the  meaning  of  the  term 
"  return  without  costs  "  should  be  more  clearly  stated. 

Mr.  Fischel  explained  that  by  inserting  this  clause  notice  was  given 
to  the  holder  that  he  should  not  cause  a  protest  to  be  drawn.  But  the 
costs  other  than  the  cost  of  the  protest  (expense  of  correspondence,  of 
redraft,  compensation,  etc.),  would  still  lie.  Moreover,  the  clause 
"  return  without  costs  "  should  be  no  more  than  a  permission  given  by 
the  indorser ;  the  holder  should  be  able,  if  he  thought  it  proper,  to  pay 
Ho  attention  to  the  clause  and  have  a  protest  drawn  up  and  demand 
reimbursement  of  the  costs. 

On  the  clause  "  without  guarantee,"  the  "  rapporteurs "  set  forth 
the  answers  made  by  the  sections. 

The  chairman  pointed  out  that  what  was  in  Question  was  merely 
to  decide  if  the  drawer  could  insert  the  clause.  The  power  to  insert 
it  into  an  indorsement  would  be  dealt  with  later.  The  president 
would  be  pleased  to  know  if  the  insertion  of  this  clause  by  the  drawer 
was  frequent. 
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Mr.  Ernest-Picard  declared  that  in  practice  it  was  of  no  use,  be- 
cause when  the  drawer  was  not  in  a  situation  to  warrant  the  payment 
by  the  drawee  he  did  not  n^otiate  the  bill  and  remitted  it  only  for 
collection. 

Mr.  Hammerschlag  said  he  thought  that  if  the  drawer  wished  to 
issue  a  bill  without  being  liable  for  it — ^and  such  a  case  might  occur — 
he  might  make  use  of  a  document  other  than  a  bill  of  exchange  (an 
assignation),  while  for  the  bill  of  exchange  the  liability  of  the  drawer 
should  be  al^olutely  obligatory. 

Mr.  Nagjr  stated  that  he  supported  the  English  system,  which  ad- 
mitted the  issue  of  a  bill  of  exchange  withopt  guaranty,  because  he 
recognized  their  utility  in  practice.  Bills  of  exchange  were  often 
issued  "in  blank" — ^that  is  to  say,  without  the  drawer's  signature. 
These  bills  were  accepted  and  circulated  without  the  guaranty  of  the 
drawer,  who  was  indeterminate  until  the  bill  was  signed.  The  sig- 
nature of  the  acceptor  is  sufficient  in  order  to  secure  the  credit  of 
the  bill. 

Mr.  Beemaert  said  he  thought  it  would  be  better  to  permit  this 
clause.    However,  he  would  support  the  opinion  of  the  majority. 

Mr.  Fischel  stated  that,  in  his  opinion,  this  clause  should  not  be 
permitted  the  drawer.  It  seemed  to  him  that  the  liability  of  the 
drawer  was  absolutely  necessary  in  a  bill  of  exchange.  The  excep- 
tional cases  pointed  out  by  Mr.  Nagy  referred  to  abuses  which  should 
not  be  encouraged.  The  law  should  not  legitimate  the  issue  of  a  bill 
of  exchange  not  signed  by  the  drawer.  Such  bills  were  not  bills  of 
exchange. 

Mr.  Van  Gelderen  stated  that  a  bill  not  guaranteed  by  the  drawer 
should  not  be  considered  as  a  bill  of  exchange,  because  such  a  bill 
would  be  lacking  in  all  the  requirements  whidi  should  distinguish  a 
bill  of  exchange  from  all  other  commercial  bills.  While  the  bill  of 
exchange  shoud  be  simple  in  its  form,  it  should,  however,  have  a 
peculiar  character,  which  would  make  it  a  distinct  thing;  and,  in  his 
opinion,  this  character  would  disappear  if  the  bill  of  exchange  with- 
out guaranty  was  permitted. 

By  13  votes  against  3  (Great  Britain,  Hungary,  and  the  Nether- 
lanas),  the  committee  decided  not  to  allow  to  the  drawer  the  power 
to  insert  in  the  bill  of  exchange  the  clause  "  without  guarantee." 

On  the  clause  excluding  the  option  of  indorsement,  the  chairman 
stated  that  the  powers  were  in  accord  in  permitting  this  clause.  He 
merely  inquired  if  it  was  settled  that  in  the  countries  which  should 
have  admitted  the  clause  to  order  as  a  substitute  for  designation  as  a 
bill  of  exchange,  one  oughtj  in  order  to  make  a  document  nonnego- 
tiable,  to  insert  the  designation  as  a  bill  of  exchange. 

The  committee  agreed  to  this. 

The  sitting  was  terminated  at  12.30  p.  m. 


Thibd  Session,  Jult  7,  1910.     (Aftebnoon  Session.) 

Chairman,  Mr.  Asser. 

The  sitting  was  opened  at  3  o'clock  p.  m. 

Question  6. — Dratts-copies. 

What  should  be  the  provisions  of  the  law  concerning: 

(a)  The  obligation  of  the  drawer  to  furnish  more  than  one  draft  of  the  blU 
of  exchange? 
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The  chairman  made  a  summary  statement  of  the  reports  of  the 
sections  on  this  subject. 

Mr.  Schneider  made  the  following  correction  in  the  report  of  Sec- 
tion II : 

Tbe  Russian  law  does  not  deny  In  aU  cases  the  right  to  require  a  second  draft, 
but  gives  It  exclusively  to  the  first  holder  (preneur). 

Mr.  Jitta  stated  that  Section  III  had  intended  to  limit  the  use  of 
several  drafts. 

The  chairman  pointed  out  that  there  was  an  intermediate  system, 
which  had  been  enacted  by  the  Dutch  law.  According  to  it,  the  right 
to  demand  extra  drafts  was  limited  to  the  first  holc&r,  and  did  not 
extend  to  more  than  three  copies. 

Mr.  Lyon-Caen  inquired  about  the  opinion  on  this  point  of  the 
members  of  the  central  committee  who  belonged  to  the  staff  of  a  bank. 
Mr.  Fischel  stated  that  several  drafts  were  necessary  for  trade  be- 
yond seas.  The  law  should  give  the  right  to  require  several  drafts, 
and  should  not  leave  the  decision  of  this  point  to  custom.  He  quoted 
the  case  of  an  importer  in  a  country  beyond  seas,  who  could  not  pay 
for  his  goods  except  bv  a  bill  of  exchange;  if  he  could  not  require 
several  drafts,  he  would  be  often  at  the  mercy  of  the  seller  of  the  bill. 
Moreover,  if  the  right  to  require  another  draft  was  admitted  in  the 
case  of  loss  of  the  bill,  it  would  be  more  logical  to  give  it  without  dis- 
tinction, as  proof  of  a  loss  was  very  difficmt. 

Lastly,  if  the  holder  wished  to  have  the  bill  accepted  and  at  the 
same  time  to  negotiate  it.  the  need  of  a  second  draft  would  be  often 
felt.  Copies  would  not  always  be  sufficient,  as  not  involving  the  same 
security. 

To  an  inquiry  by  Mr.  Van  Gelderen,  Mr.  Fischel  said  that  in  Ger- 
many the  number  of  the  drafts  was  unlimited,  but  that  there  were  no 
abuses  of  it.  As  a  rule,  one  contented  one's  self  with  two  drafts  and 
asked  for  no  other  unless  it  was  necessary. 

Mr.  Emest-Picard,  as  well  as  Messrs.  Hammerschlag  and  Wurth- 
Weiler,  supported  the  statement  made  by  Mr.  Fischel. 

Mr.  Nagy  objected  that  the  existence  of  several  drafts  might  lead 
to  frauds.  For  this  reason,  in  Hungary,  several  banks  did  not  cash 
bills  of  exchange  issued  in  a  set.  He  supported  the  English  system. 
In  the  cases  pointed  out  b^  Mr.  Fischel,  the  drawer  and  the  payee 
had  only  to  resort  to  a  special  agreement. 

Sir  Mackenzie  Chalmers  observed  that  in  England  all  that  con- 
cerned the  bill  of  exchange  was  a  question  of  free  contract. 

Mr.  Fischel  said  that  the  English  law  could  not  be  referred  to,  as 
it  was  grounded  on  the  decisions  of  the  courts.  Up  to  now,  there  was 
contentment  with  the  universal  custom  of  giving  several  drafts,  but 
it  was  quite  possible  that  in  case  a  refusal  to  do  so  should  be  brought 
before  a  court,  the  judge  would  admit  that  there  was  an  obligation  to 
pve  several  copies. 

He  had  learned  from  Sir  Mackenzie  Chalmers  that  if  the  payee 
succeeded  in  proving  that  the  same  drawer  had  always  been  accus- 
tomed to  give  him  several  copies,  it  would  be  probable  that  the  judg-. 
ment  woidd  be  in  favor  of  the  right  of  the  payee  to  demand  a  dupli- 
cate. 
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The  question  was  put  to  a  vote,  in  the  following  form : 

Is  the  drawer  bound  to  furnish  several  drafts  at  the  request  of  the  holder? 

The  result  of  the  vote  was  the  following : 

Ayes,  13 :  Germany,  Argentina,  Austria,  Belgium,  Brazil,  France, 
Italy,  Luxemburg,  the  ^therlands,  Bussia,  oweden,  Switzerland, 
Turkey. 

Nay:  Hungary, 

Denmark  and  England  abstained  from  voting. 

The  question  was  then  discussed  of  the  right  of  the  holder  to  re- 
quire several  drafts  of  a  bill,  even  if  the  bill  did  not  bear  a  number. 

Mr.  Simons  quoted  a  judgment  of  the  Beichsffericht,  delivered  in 
a  case  of  loss,  according  to  which  the  holder  could  not  require  a  sec- 
ond draft  unless  the  lost  bill  bore  the  designation  as  "prima."  How- 
ever, if  the  parties  agreed  on  this  point,  nothing  stood  in  the  way  of 
the  delivery  of  a  second  draft,  even  if  the  bill  did  not  contain  such  a 
designation. 

Mr.  Lyon-Caen  inquired  how  it  could  be  proved  that  the  lost  bill 
contained  such  a  designation. 

Mr.  Simons  answered  that  in  some  cases  it  could  be  proved — for 
instance,  by  the  tradesman's  books. 

The  question  was  put  to  a  vote,  the  result  being  the  following : 

Ayes,  3 :  France,  Luxemburg,  Switzerland. 

Nays,  12:  Germany,  Argentina,  Austria,  Hungary,  Brazil,  Den- 
mark, Great  Britain,  Italy,  the  Netherlands,  Bussia,  Sweden, 
Turkey. 

Belgium  abstained  from  voting. 

(&)  What  should  be  the  provisions  of  the  law  concerning  the  form  and  lan- 
guage of  the  draft? 

It  was  decided  without  discussion  that  the  drafts  should  bear  iden- 
tical designations  and  be  numbered,  in  default  of  which  each  copy 
should  be  considered  as  an  independent  bill. 

(c)  What  should  be  the  provisions  of  the  law  concerning  the  rights  of  the 
holder  of  one  of  the  drafts? 

The  basis  of  the  discussion  held  on  this  point  was  the  answer  made 
to  the  question  in  the  report  of  Section  I.  The  committee  unani- 
mously adopted  the  first  paragraph  of  this  answer,  after  having  sub- 
stituted the  words  "he  shall  be  discharged"  for  the  formula  "he 
shall  be  presumed  to  have  been  discharged." 

Paragraph  2,  corresponding  to  Article  78  of  the  German  draft,  was 
also  unanimously  carried. 

Paragraph  3  was  adopted  as  a  principle,  the  form  of  it  being  de- 
clared subject  to  change. 

New  question  proposed  by  Section  I: 

Conditions  of  the  recourse. 

The  answer  made  by  Section  I,  which  was  nearly  the  same  as  the 
answer  of  Section  II,  was  adopted  as  a  principle,  subject  to  changes 
of  form. 

(4)  Ck)pie8. 

Mr.  Simons  pointed  out  that  by  error  the  conclusion  on  this  sub- 
ject reached  by  Section  II  had  been  omitted.  It  was  similar,  upon 
the  whole,  to  the  conclusion  of  Section  L 
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The  committee  agreed  to  it  in  principle,  subject  to  changes  in 
form. 

Question  7.  Should  the  law  regulate  the  documentary  draft? 

The  unanimous  answer  was  that  the  documentary  draft  should  not 
be  regulated  by  the  uniform  law. 

Question  8.  What  should  be  prescribed  with  reference  to— 
(a)  The  form  of  Indorsement  in  general. 

Should  the  law  recognize  several  forms  of  indorsement  with  different  effects 
as  to — 

1.  Transmission. 

2.  Guarantee. 

The  chairman  summed  up  the  answers  made  by  the  different  sec- 
tions. A  discussion  occurred  about  the  recognition  by  the  uniform 
law  of  the  indorsement  made  by  way  of  pledge. 

Mr.  Lyon-Caen  stated  the  reasons  which  could  be  set  forth  in 
favor  of  an  express  regulation  of  this  form  of  indorsement. 

Mr.  Nagy  having  made  the  remark  that  this  question  was  not 
within  the  scope  of  the  law  of  the  bill  of  exchange,  Mr.  .Carlin  re- 
plied, seconding  Mr.  Lyon-Caen,  that  the  special  reflation  of  this 
form  of  indorsement  by  the  law  of  exchange  was  justified  by  the  two 
following  consequences  involved  by  it: 

1.  Such  an  indorsement  did  not  transfer  the  ownership  of  the  bill. 

2.  It  created  a  special  situation  with  regard  to  defenses. 

Mr.  Vivante  seconded  this  view  by  stating  that  the  Italian  law, 
which  did  not  give  to  the  indorser  by  way  of  pledge  a  right  of  his 
own,  but  set  him  in  the  same  category  as  the  mdorsee  by  power  of 
attorney,  led  to  frequent  abuses. 

Mr.  Simons,  having  interpreted  the  Questionnaire  in  a  different 
sense,  requested  that  the  discussion  should  be  postponed,  in  order  that 
he  might  study  the  answers  made  by  the  other  sections. 

The  chairman,  before  complying  with  this  request,  expressed  the 
opinion  that  it  was  not  strictly  necessary  to  regulate  indorsement  by 
way  of  pledge,  but  that  such  a  regulation  would  nevertheless  be  use- 
ful for  the  purpose  of  avoiding  an  equivocal  situation  for  the  holder. 

At  the  request  of  Mr.  Fischel,  MM.  Lyon-Caen  and  Ernest-Picard 
gave  several  explanations  concerning  the  French  law,  after  which  the 
discussion  was  postponed. 

With  reference  to  the  answer  made  by  Section  I  to  the  question  con- 
cerning the  form  of  the  indorsement  transferring  the  ownership  of 
the  bill,  the  chairman  drew  the  attention  of  the  committee  to  the  fol- 
lowing point: 

It  would  be  impossible  to  admit  the  clause  of  Rektawechsel  in  the  countries 
which  required  the  clause  "  to  order  "  as  an  essential  designation. 

Mr.  Carlin  replied  that  in  such  a  case  the  drawer  might  substitute 
the  designation  as  a  bill  of  exchange  for  the  clause,  "  to  order." 

Mr.  Lyon-Caen  inquired  if  the  resolution  carried  by  the  committee 
at  its  last  sitting,  with  regard  to  the  question  of  designation,  could  be 
interpreted  in  this  way. 

The  answer  was  unanimously  affirmative. 

The  chairman  proceeded  to  sum  up  the  answers  made  by  the  sec- 
tions with  regard  to  the  form  of  indorsement 

The  question  of  conditional  indorsement  was  then  taken  up. 
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Mr.  Fischel  defended  the  Grerman  system.  Such  an  indorsement 
was  valid,  but  the  condition  was  considered  as  null. 

Mr.  Vivante  said  he  did  not  think  it  logical  to  lay  on  the  indarser 
an  obligation  more  extensive  than  that  which  he  intended  to  assume. 

MM.  Wurth-Weiler  and  Ernest-Picard  stated  that  in  practice  the 
conditional  indorsement  was  very  rare. 

Mr.  Vivante  set  forth  his  proposal  thus :  Conditional  indorsement 
should  be  valid,  but  the  indorser  should  be  bound  only  with  regard 
to  the  condition  he  had  stipulated. 

The  chairman  put  to  a  vote  the  following  questions: 

1.  Shall  the  conditional  indorsement  be  nnU? 

With  the  exception  of  the  delegate  of  Russia,  all  the  delegates  cast 
a  negative  vote ;  the  delegate  of  Argentina  was  absent. 

2.  The  proposal  made  by  Mr.  Vivante. 

This  was  rejected  unanimously  with  the  exception  of  Italy. 

The  German  proposal  was  then  unanimously  carried. 

The  question  of  mdorsement  to  bearer  then  arose  for  discussion. 

Mr.  Carlin  said  his  opinion  was  that  such  an  indorsement  should 
be  admitted  and  regulated  by  the  uniform  law. 

It  was  observed  to  him  that  the  indorser  ought  not  to  have  the  right 
to  change  the  character  given  to  the  bill  by  the  drawer. 

Mr.  Vivante  drew  the  attention  of  the  committee  to  a  difficulty  pe- 
culiar to  Italy,  whose  law  did  not  admit  the  claiming  back  of  a  bill 
"  to  bearer."    An  indorsement  of  a  bill  to  bearer  would  give  to  the 

Surloiner  of  the  bill  the  possibility  of  depriving  the  previous  in- 
orsers  of  the  right  to  claim  it  back. 

The  chairman  put  to  a  vote  the  question  of  the  admission  by  the 
uniform  law  of  indorsement  to  bearer. 

All  the  States,  except  Hungary  and  Switzerland,  answered  in  the 
negative,  Belgium  and  Great  Britain  abstaining  from  voting. 
The  sitting  was  terminated  at  5.15  o'clock  p.  m. 


FouBTH  Session,  July  8, 1910. 

Chairman,  Mr.  Asser. 

The  sitting  was  opened  at  9.30  a.  m. 

Continuation  of  tne  discussion  on  the  rate  of  interest 

Mr.  Wurth-Weiler  stated  that,  after  having  reflected  upon  the 
question,  he  considered  it  preferable  to  withdraw  the  proposal  he 
had  made  on  the  previous  day,  viz,  to  admit  as  the  rate  of  interest 
the  legal  rate  of  the  place  of  payment,  the  reasons  of  this  witii- 
drawal  being  the  following: 

(a)  In  some  countries  there  was  no  legal  rate  of  interest. 

(&)  The  legal  rate  might  not  be  known  at  the  time  of  the  negotia- 
tion of  the  bill  of  exchange,  and  the  inquiries  necessary  to  ascertain 
it  did  not  accord  with  the  principle  of  the  rapidity  of  commercial 
transactions. 

(c)  His  proposal  would  have  been  contrary  to  the  provision  voted 
in  the  previous  sitting  with  reglEird  to  the  definiteness  of  the  amount 
as  a  substantial  condition  of  the  validity  of  the  bill.  •  Indeed,  the 
legal  rate  mijght  in  certain  countries  be  variable.  For  instance,  the 
legal  rate  might  depend  upon  the  rate  of  discount  of  the  national 
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bank  of  these  countries,  a  rate  which  varied  essentially.  Moreover, 
the  legal  rate  at  the  time  of  issue  of  the  bill  mijght  be  no  longer  in 
force  at  maturity,  and  this  would  involve  complications. 

(d)  England  had  admitted  for  the  case  that  was  actually  in  ques- 
tion a  uniform  rate  of  5  per  cent.  The  neater  number  of  the  drafts 
connected  with  the  oversea  trade  passea  through  that  country.  So 
it  would  be  preferable,  for  the  purpose  of  bringmg  about  uniformity, 
to  admit  in  the  uniform  law  an  invariable  rate  of  5  per  cent. 

Mr.  Ernest-Picard  stated  that  the  technical  delegates  supported 
the  rate  of  5  per  cent.  He  added  that  personallv  he  had  joined  in 
the  opinion  oi  his  colleagues,  because  this  rate  had  not  been  arbi- 
trarily fixed,  but  had  been  determined  by  English  commercial  cus- 
tom ;  although  as  a  matter  of  principle  he  was  opposed  to  fixing  by 
a  uniform  law  a  banking  rate  or  commission. 

Mr.  van  Gelderen  opposed  the  fixing  of  a  rate  bv  the  uniform  law. 
This  should  be  left  to  national  legislation,  and  the  question  should 
be  submitted  to  the  Committee  on  Private  International  Law,  which 
should  state  which  law  should  apply  in  case  of  conflict. 

The  chairman  stated  that  the  proposal  made  by  Germany,  as  to 
the  rate  of  the  interest  when  not  designated  in  the  bill,  had  been 
adopted. 

The  chairman  then  opened  the  discussion  on  the  question  whether 
indorsement  by  way  of  agency  should  be  admitted  or  not.  On  this 
point  he  read  the  answers  given  in  the  reports  of  the  different  sec- 
tions. 

Mr.  Nagy  asked  that  a  private  indorsement  bv  way  of  agencv 
should  not  be  considered  as  such  unless  between  the  parties.  With 
regard  to  third  parties,  it  should  be  considered  as  a  regular  indorse- 
ment. 

Mr.  Lyon-Caen  said  he  willinglv  admitted  with  Mr.  Nagy  that, 
in  the  absence  of  a  clause  stating  that  the  indorsement  was  made  by 
way  of  agency,  the  proof  of  sucn  a  power  of  attorney  could  be  set 
up  only  with  regard  to  the  relations  between  the  parities  concerned 
(mdorser  and  indorsee).^ 

The  chairman  said,  with  reference  to  Article  136  of  the  code  of 
commerce  of  the  Netherlands,  that  the  delegation  of  that  country 
was  willing  to  give  up  the  provision  stipulating  that  an  irregular 
indorsement  should  have  only  the  force  of  an  indorsement  by  power 
of  attorney  with  regard  to  the  relations  between  the  indorser  and  the 
indorsee.  The  observation  made  by  Mr.  Lyon-Caen  concerning 
proof  was  correct,  but  superfluous,  being  a  mere  application  of  the 
general  principles  of  the  law.  He  requested  the  delegate  of  Brazil 
to  explain  what  was  meant  by  the  restrictions  which  were  to  be  ex- 

firessly  stated  in  the  indorsement  by  power  of  attorney,  in  case  the 
atter  did  not  grant  full  power.    (Par.  21,  report  of  Sec.  II.) 

Mr.  de  Menezes  repliea  that,  according  to  Brazilian  law,  the  clause, 
''by  agency"  (procuration),  stated  in  the  indorsement,  mdicated  a 
full  power  granted  to  the  agent,  unless  the  power  was  limited,  in 
^Hcn  case  flie  restriction  should  be  expressly  stated  in  the  indorse- 
ment. This  provision  tended  to  make  certain  the  effects  of  a  general 
power  of  agency,  which  were  not  the  same  in  different  legislations. 

However,  the  question  having  been  discussed  in  the  section  with 
which  he  had  the  honor  to  work,  he  had  foimd  it  consistent  to  join 
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in  the  following  formula,  which  could  be  found  in  the  report  of  said 
section : 

If  the  Indorsement  contains  the  statement  "tor  cAlection"  or  "by  way  of 
agency,"  or  any  other  statement  giving  authority,  the  indorsee  Is  entitled  to 
set  up,  in  the  name  of  the  indorsee,  all  the  rights  springing  from  the  bUl  of 
exchange.  However,  he  may  deliver  the  bill  only  through  an  indorsement  by 
power  of  attorney,  and  not  by  an  indorsement  transferring  the  ownership  of 
the  blU. 

Mr.  Nagy  opposed  this  proposal ;  he  considered  that  the  regulation 
of  the  cases  of  an  order  for  collection  should  be  left  to  the  courts  of 
each  country.    His  section  had  concurred  in  this  opinion. 

The  chairman  submitted*  for  discussion  the  effects  of  an  indorse- 
ment transferring  the  ownership  of  the  bill.  He  suggested  the  adop- 
tion of  the  answer  given  by  Section  I,  which  was  expressed  as  follows: 

A  simple  indorsement  transfers  the  ownership  of  the  biU  with  aU  its  acces- 
sories (mortgage,  pledge,  etc.)  ;  it  gives  to  the  holder  the  right  to  transfer  the 
biU  in  his  turn ;  it  compels  the  indorser  to  warrant  acceptance  and  payment  at 
maturity. 

MM.  Vivante  and  Beemaert  said  they  thought  it  necessary  to 
specify  that  the  mortgage  which  was  in  question  could  be  made  only 
in  conformity  with  national  le^slation. 

Mr.  de  Menezes  said  that,  with  regard  to  the  question  whether  the 
principle  laid  down  by  the  report  of  Section  I — ^that  the  indorsement 
transferred  the  ownership  of  the  bill  with  its  accessories  (mortgage, 
pledge,  etc.) — should  be  agreed  to  or  not,  he  considered  that  sudi 
securities  were  not  within  the  scope  of  the  law  of  exchange,  and 
that  the  prescription  referred  to  was  contrary  to  the  theory  adopted 
by  the  conference,  according  to  which  the  bill  of  exchange  was  valid 
by  itself  and  without  regard  to  anything  that  was  not  contained  in 
the  document. 

If  such  a  clause  was  admitted  it  would  result  in  the  transfer  with 
the  bill  of  exchange  of  securities  which  were  not  stated  in  it.  For 
this  reason  a  similar  provision  which  was  contained  in  Article  XX 
of  the  Antwerp  project  had  been  eliminated  bv  the  Congress  of  Brus- 
sels of  1888.  However,  as  it  mi^ht  happen  that  the  bill  itself  would 
expressly  set  forth  such  a  security,  Mr.  de  Menezes  considered  that 
in  this  case  the  indorsement  transferring  the  ownership  of  the  bill 
should  be  deemed  as  transferring  also  the  security;  but  this  fact 
should  be  taken  into  account — ^that  several  legislative  systems  sub- 
mitted the  transfer  of  real  property  to  certain  formalities,  and  in 
order  to  complete  the  provisions  of  the  uniform  law  as  it  appears  in 
Article  XVI  of  the  araft  made  by  the  Institute  of  International 
Law  the  following  restrictions  should  be  added : 

The  acquisition  of  such  rights  being  subject  to  compliance  with  the  conditions 
prescribed  by  the  law  of  the  country  in  which  the  property  is  located. 

The  chairman  replied  that  these  accessories  ou^rht  to  be  governed 
by  the  national  law. 

Mr.  Lyon-Caen  said  he  considered  that  this  remission  of  the  matter 
to  the  national  laws  should  be  expressly  stated  in  the  uniform  law. 

In  the  opinion  of  the  chairman,  such  a  statement  mi^rht  give  rise 
to  difficulties,  not  only  in  the  case  actually  in  question,  but  also  and 
chiefly  in  the  cases  in  which  the  reference  was  not  stated,  but  implied. 

Mr.  Lyon-Caen  thought  that  the  report  should  in  all  such  cases 
state  the  fact. 
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The  committee  adopted  this  view. 

The  chairman  proceeded  to  the  question  of  indorsement  in  blank. 
He  suggested  that  the  answer  made  by  Section  I  should  be  agreed 
to.    This  answer  was  expressed  as  follows : 

1.  FiU  op  the  blank  with  his  own  name. 

2.  Fin  up  the  blank  with  the  name  of  another  person. 

3.  Transfer  the  bill  to  a  third  party  without  filling  up  the  blank. 

4.  Give  It  a  new  Indorsement  in  blank  or  in  the  name  of  another  person. 

This  form  was  adopted. 

Defenses  which  may  be  set  up  against  the  holder  by  the  party  liable. 

On  this  subject  the  chairman  read  the  propositions  of  the  first 
section,  as  follows: 

Only  the  following  defenses  shall  be  set  up  against  the  holder  by  the  party 
liable : 

(o)  The  defenses  pertaining  to  the  holder  perponally. 

(&)  The  defenses  arising  from  the  contents  of  the  bill  itself  (omissions). 

(c)  The  defenses  founded  on  provisions  of  the  uniform  law  or  on  special  pro- 
Tisions  of  the  national  laws,  to  which  they  are  remitted. 

(d)  The  defenses  based  on  the  incapacity  of  the  signer. 

However,  the  party  liable  may,  as  a  principle,  set  up  against  the  holder  In  bad 
faith  all  defense  without  distinction. 

The  uniform  law  need  not  give  a  definition  of  bad  faith. 

The  methods  of  proving  the  defenses  are  left  to  the  provisions  of  national 
laws;  the  committee  on  private  International  law  shall  determine  the  law  to 
be  applied. 

To  national  laws  is  also  remitted  the  question  whether  certain  pleas,  which 
the  party  liable  might  set  up,  shall  exempt  him  from  making  payment  to  the 
holder  or  may  be  Invoked  by  him  only  by  way  of  a  suit  for  restitution.  The 
committee  on  private  international  law  shall  determine  the  law  to  be  applied. 

Mr.  de  Menezes  thought  the  word  "  omissions/'  contained  in  para- 
graph 2  of  the  rules  concerning  the  defenses,  was  too  restricted. 
He  considered  it  preferable  to  use  the  word  "  defects." 

The  chaiiman  said  he  saw  no  objection  to  this  change  of  form. 

Mr.  Nagy  requested  that  it  should  be  agreed  that  the  defenses  to 
be  set  up  against  the  holder,  which  did  not  arise  from  the  law  of 
exchange,  should  be  restricted  to  such  holder.  This  was  the  principle 
of  the  Hungarian  and  German  laws. 

The  chairman  announced  the  unanimous  agreement  of  the  com- 
mittee upon  this  point. 

Mr.  Hammerschlag  requested  an  explanation  with  regard  to  the 
following  sentence: 

The  question  whether  certain  pleas,  which  the  party  liable  might  set  up,  shaU 
exempt  him  from  making  payment  to  the  holder  or  may  be  invoiced  by  him  only 
by  way  of  a  suit  for  restitution. 

Mr.  Lyon-Caen  summed  up  the  reasons  for  which  Section  I  had 
adopted  this  resolution.  According  to  certain  legislative  systems — 
that  of  Sweden,  for  instance — the  acceptor  was  bound  to  pay,  even  if 
he  had  a  defense  to  set  up,  and  was  merely  entitled  to  sue  later  on  for 
restitution.    The  sentence  alluded  to  aimed  at  this  system. 

The  chairman  thought  it  would  be  dangerous  to  insert  this  special 
provision  in  the  law. 

Mr.  Beernaert  requested  that  at  least  the  report  should  make  men- 
tion of  it. 

Mr.  Vivante  requested  that  it  should  be  specified  that  the  defenses 
which  might  be  set  up  against  the  holder  were  those  that  arise  from 
the  direct  relations  between  the  drawer  and  the  drawee. 
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Mr.  Lyon-Caen  thought  that  the  point  should  be  indicated  in  the 
report 
Mr.  van  Gelderen  declared  that,  in  order  to  be  able  to  agree  to  the 

{)ro visions  of  the  uniform  law,  the  Argentine  would  sacrifice  her  own 
effislation  concerning  indorsement.  This  legislation  at  present  con- 
sidered that  an  indorsement  in  blank  did  not  transfer  the  ownership 
of  the  bill,  but  was  merely  equivalent  to  an  indorsement  by  way  of 
agency. 

The  answers  given  by  Section  I  with  regard  to  indorsement  by 
power  of  attorney  and  indorsement  for  guaranty  were  adopted,  as 
follows: 

INDORSEMENT  BY  POWER  OF  ATTORNEY. 

Such  an  indorsement  implies  authority,  and  gives  to  the  holder  the 
power  to  indorse  the  bill,  except  for  a  contrary  stipulation,  but  only 
by  power  of  attorney. 

The  only  defenses  which  can  be  set  up  against  the  holder  of  the  bill 
shall  be  such  as  could  be  set  up  again  ttie  indorser  if  he  had  re- 
mained the  holder  of  it. 

INDORSEMENT  FOR  GUARANTY    (fLEDGe). 

The  holder  who  receives  a  bill  of  exchange  shall  be  authorized  to 
receive  its  amount  at  maturity.  He  shall  have  power  to  indorse  it 
only  by  power  of  attorney. 

The  defenses  which  may  be  set  up  against  the  holder  shall  be  those 
only  which  could  be  set  up  against  nim  if  he  was  holder  by  virtue  oi 
an  mdorsement  transferrmg  the  ownership  of  the  bill. 

The  chairman  proceeded  to  question  8,  section  (d) : 

What  should  be  prescribed  with  reference  to  indorsement  subsequent  to 
maturity? 

According  to  Mr.  Nagy,  maturity  arrested  the  circulation  of  the 
bill  of  exchange,  and  fixed  from  that  moment  the  rights  and  obliga- 
tions of  the  signers  of  the  bill.  Abuses  might  arise,  if,  subsequently 
to  maturity,  the  bill  could  be  indorsed  with  the  same  effects  as  before. 
Indorsement  subsequent  to  maturity,  with  regard  to  third  parties, 
should  be  considered  as  a  mere  assignment ;  the  relations  of  previous 
indorsers  should  be  subject  to  no  change. 

Mr.  Vivante  opposed  indorsement  subsequent  to  maturity — ^first, 
because  it  was  liable  to  countenance  usurious  practices ;  secondly,  be- 
cause it  gave  an  unlimited  duration  to  the  bill,  whose  existence  should 
be  terminated  by  maturity  on  account  of  the  stamp  taxes. 

Mr.  Fischel  supported  these  observations. 

Mr.  Lyon-Caen  inquired  if,  in  practice,  indorsements  subsequent  to 
maturity  were  numerous. 

The  technical  delegates  replied  that  they  were  rather  exceptional. 

The  chairman  inquired  if  Mr.  Nagy  could  not  support  the  answer 
given  by  Section  II,  which  was  the  following : 

An  indorsement  placed  on  a  bill  of  exchange  after  protest  for  nonpayment,  or 
after  the  expiration  of  the  time  for  making  protest,  involves  merely  a  cession  of 
the  rights  of  the  indorser;  but  the  payer  is  not  bound  to  verify  the  genuine- 
ness of  the  indorsement 

Mr.  Nagy  agreed  to  this  solutioUi  which  was  in  harmony  with  the 
Hungarian  law. 
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According  to  Mr.  Lyon-Caen,  this  answer  seemed  to  indicate  that 
the  indorsements  subsequent  to  maturity,  but  previous  to  protest  or 
to  the  expBration  of  the  time  for  making  protest,  would  have  the 
same  effects  as  would  the  previous  indorsements.  It  would  be  useful 
to  state  it  for  the  sake  of  clearness. 

After  Mr.  Fischel  had  made  some  observations  concerning  the 
practical  scope  of  the  question,  in  case  an  indorsement  occurred  a 
very  short  time  after  maturity,  the  committee  adopted  the  resolution 
of  the  second  section. 

The  chairman  read  the  new  question  discussed  by  Section  I. 

What  clauses  may  be  insertecl  in  an  indorsement? 
Answer.  There  may  be  inserted  in  an  indorsement: 
(a)  The  designation  of  a  referee  in  case  of  need  (besoin). 
(h)  The  clause,  "  return  without  costs."    In  the  Intter  case,  the  clause  would 
have  no  effect  except  with  regard  to  the  indorser  who  had  inserted  it 

The  chairman  stated  that,  paragraph  1  having  already  been  car- 
ried, he  submitted  for  discussion  paragraph  2.  He  inquired  what 
was  meant  by  the  observation  annexed  to  the  answer,  and  expressed 
as  follows : 

If  the  clause,  return  without  costs,  is  inserted  in  the  document  by  the  drawer, 
the  successive  indorsers  shall  not  have  the  right  to  suppress  It  and  thus  to 
make  worse  the  position  of  the  drawee;  consequently,  the  absence  of  such  a 
clause  In  the  indorsements  does  not  change  its  effects. 

Mr.  Lyon-Caen  said  that  Section  I  had  chiefly  aimed  at  the  drafts 
drawn  by  tradesmen  on  customers  who  were  not  merchants ;  to  avoid 
in  such  a  case  a  protest  which  would  be  disaCTceable,  it  seemed  neces- 
sary to  bind  the  holder  by  the  clause,  ^'  without  costs,''  in  default  of 
which  this  clause  would  be  illusory. 

Mr.  de  Menezes  made  reservations.  In  his  opinion,  the  clauses 
"  without  guarantee  "  and  "  return  without  costs,"  placed  on  the  bill 
by  an  indorser,  should' be  considered  as  null. 

The  chairman  submitted  for  discussion  the  question  whether  the 
indorsement  might  or  not  be  made  to  bearer. 

Mr.  Simons  stated  that  in  a  previous  sitting  it  had  been  decided 
that  indorsement  to  bearer  should  be  prohibited.  How  should  this 
prohibition  be  stated  in  the  uniform  law?  He  suggested  a  formula 
involving  an  express  prohibition. 

The  chairman  inquired  if  it  would  be  necessary  then  to  regulate 
the  effects  of  an  indorsement  made  in  disregard  of  this  provision  ? 

Mr.  Simons  suggested  that  such  an  indorsement  should  be  declared 
null. 

Mr.  Nagy  requested  that  it  should  have  at  least  the  value, of  a 
guaranty;  he  insisted  upon  the  admittance  of  the  indorsement  to 
bearer — i.  e,,  of  the  signature  preceded  by  the  statement, "  transferred 
to  bearer." 

Mr.  Fischel  said  he  opposed  indorsement  to  bearer.  If  one  did  not 
wish  to  write  down  the  name  of  the  person  to  whom  one  intended  to 
indorse  the  bill,  one  could  make  use  of  the  indorsement  in  blank, 
which  involved  the  advantage  of  affording  greater  security,  as  a 
subse(]uent  holder  had  always  the  ri^ht  to  fiU  up  the  blank  space  by 
inserting  his  name  in  it.  Once  a  bill  had  been  indorsed  to  bearer, 
subsequent  indorsements  to  order  would  not  give  the  same  security 
against  theft;  the  thief,  in  order  to  be  consiaered  i^  lawful  holder, 
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would  have  merdy  to  cancel  these  indorsements,.and  so  the  bill  would 
become  again  a  bill  indorsed  in  blank. 

Mr.  Carlin  thought  that  a  solution  similar  to  that  which  had  been 
adopted  with  regard  to  conditional  indorsement  should  be  sought; 
the  indorsement  should  be  vali^,  but  the  clause  "to  order"  should 
be  considered  null.-  He  suggested,  by  way  of  compromise,  that  the 
uniform  law  should  not  admit  indorsement  to  bearer,  and  should 
support  this,  by  way  of  penalty,  by  providing  that  such  an  indorse- 
ment should  be  valid  onlv  as  indorsement  in  olank. 

The  chairman  stated  tnat  this  was  coming  back  to  the  indorsement 
in  blank. 

Mr.  Fischel  opposed  the  suggestion  made  by  Mr.  Carlin. 

Mr.  Nagy  objected  that,  according  to  the  Grerman  law  on  the  cheque, 
indorsement  to  bearer  was  forbidden ;  such  an  indorsement,  if  made, 
was  not  null,  but  was  considered  as  a  guarantee. 

Mr.  Lyon-Caen  inquired  if  there  were  countries  in  which  indorse- 
ment to  bearer  was  admitted. 

Mr.  Emest-Picard  replied  that  there,  where  it  did  not  exist,  no- 
body complained  of  its  absence.  In  his  opinion  it  would  be  best  to 
prohibit  it;  he  favored  the  nullity  of  such  an  indorsement. 

On  the  request  of  Mr.  Carlin,  the  chairman,  before  putting  to  a 
vote  the  Swiss  proposal,  set  forth  a  preliminary  question,  thus : 

Should  the  uniform  law  deal  with  indorsement  to  bearer? 

The  answer  was  unanimously  aflSrmative,  with  the  exception  of 
Great  Britain. 

Then  the  chairman  put  to  a  vote  the  proposal  made  by  Mr.  Carlin, 
divided  into  two  parts,  as  follows: 

1.  Should  the  uniform  law  prohibit  indorsement  to  bearer? 

Twelve  aflSrmative  votes  and  three  negative  votes  (Argentina, 
Hungary,  Switzerland)  were  cast;  Great  Britain  abstained  from 
voting. 

2.  Should  this  interdiction  be  supported  by  a  penalty? 

The  answer,  with  the  exception  of  Great  Britain,  which  abstained 
from  voting,  was  unanimously  aflSrmative. 

The  chairman  put  to  a  vote  the  German  proposal,  which  was  the 
following : 

The  penalty  shall  be  the  nullity  of  the  indorsement 

This  was  adopted  by  12  ayes  to  3  nays  (Belgium,  Hungary, 
Switzerland).    Great  Britain  abstained  from  voting. 

Mr.  Mayer  requested  that  it  should  be  stated  that  the  clause  of 
"  Bektawechsel,"  inserted  by  an  indorser,  had  not  the  same  eflfects 
with  regard  to  the  subsequent  indorsers  as  the  same  clause  when  in- 
serted by  the  drawer. 

The  chairman  stated  that  the  committee,  not  having  studied  the 
question  of  cover  (question  9),  would  proceed  to  the  examination  of 
question  10. 

Should  the  holder,  as  a  matter  of  principle,  be  free  to  demand  or  not  to  de- 
mand  acceotance? 

Should  the  power  be  given  to  stipulate  In  the  bill  of  exchange:  That  pre- 
sentment for  acceptance  is  prohibited,  or  that  presentment  for  acceptance  is 
obligatory? 

The  first  point  was  unanimously  agreed  to. 
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The  chairman  submitted  for  discussion  the  second  question: 

Power  to  insert  in  the  bill  of  exchange  a  clause  prohibiting  or  requiring 
acceptance. 

Mr.  Hammerschlag  said  he  should  prefer  not  to  admit  the  clause 
requiring  acceptance  except  with  regard  to  domiciled  bills.  As  a 
rule,  the  right  to  decide  whether  or  not  he  shall  present  the  bill  for 
acceptance  Delonged  to  the  holder.  If  the  drawer  had  an  interest 
in  its  being  presented,  it  was  his  business  to  send  it  to  the  drawee 
before  he  negotiated  it,  but  it  would  be  unfair  to  impose  this  task 
on  the  holder.  With  respect  to  the  clause  prohibiting  presentment 
Mr.  Hammerschlag  thought  that,  for  reasons  both  theoretical  and 
practical,  the  law  snould  not  admit  it  expressly.  It  was  true  that  at 
present  this  clause  was  now  and  then  found  on  a  bill  of  exchange, 
especially  in  the  case  of  manufacturers  and  merchants  drawing  on 
their  customers,  but  it  should  be  sufficient  to  tolerate  this  clause 
without  having  the  law  deal  with  it;  otherwise  it  would  furnish 
occasion  for  abuses. 

Nevertheless,  he  was  ready  to  support  the  contrary  view,  if  other 
countries  attributed  a  decisive  importance  to  the  admission  of  these 
clauses,  but  only  on  the  condition  that  the  clause  prohibiting  present- 
ment should  not  be  admitted  with  respect  to  domiciled  bills  of 
exchange,  the  danger  of  abuses  being  especially  great  in  such  cases. 

According  to  Mr.  Vivante,  the  prohibition  of  this  clause  might 
involve  the  demand  for  a  prematui-e  reimbursement  of  the  bill,  and  he 
thought  it  necessary  to  reserve  to  the  drawer  the  right  to  defend 
himself  against  such  a  premature  reimbursement.  A  merchant  might 
receive  the  goods  long  after  the  bill  had  been  drawn  on  him.  The 
drawer  might  fear  that,  in  such  a  case,  presentation  for  acceptance 
would  be  met  with  a  refusal,  and  be  followed  by  the  return  of  the 
bill  which  should  have  been  paid. 

Mr.  Beernaert  said  he  was  a  supporter  of  the  existing  legislation, 
which  had  shown  evidence  of  its  value.  For  this  reason,  the  confer- 
ence of  Brussels  of  1888  had  requested  its  maintenance. 

The  chairman  drew  the  attention  of  the  committee  to  the  value  of 
the  argument'made  by  Mr.  Vivante. 

Mr.  Nagy  supported  the  opinion  of  Mr.  Vivante.  It  was  necessary 
on  this  point  to  leave  entire  liberty  to  the  parties  concerned. 

Mr.  Hammerschlag  explained  the  reasons  of  his  proposal.  If  it 
was  admitted  that  the  drawer  of  a  bill  of  exchange  which  was  domi- 
.ciled  might  prohibit  presentment  for  acceptance,  it  might  happen 
that  some  person,  being  sure  that  the  bill  would  not  be  presented, 
would  draw,  not  having  any  right  to  do  so,  on  a  firm  of  good  credit, 
and  would  state  his  domicile,  or  the  domocile  of  one  of  his  friends,  as 
the  place  where  payment  was  to  be  made.  A  few  days  before  matur- 
ity he  might  substitute  for  the  bill  a  new  one  bearing  the  same 
statement.  By  negotiating  this  bill,  the  drawer  might  get  money 
unlawfully,  and  continue  to  do  so,  withdrawing  the  bill  a  few  days 
before  maturity  and  substituting  for  it  a  new  bill,  bearing  the  same 
statement,  maturing  later  on. 

Mr.  Emest-Picard  was  aware  of  the  dangerous  character  of  a  bill 
of  exchange  drawn  under  such  conditions,  but  inquired  what  should 
be  decided  with  regard  to  a  bill  not  subject  to  acceptance  and  not 
domiciled  by  the  drawer,  on  which  an  indorser  should  place  tk^ 
designatioD  of  a  domicile, 
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Mr.  Simons  replied  that  the  uniform  law  should  not  sanction  sach 
a  bill. 
The  chairman  put  to  a  vote  the  following  proposal: 

Should  the  drawer  have  the  right  to  prohibit  presentment  of  a  bill  for  accept- 
ance or  to  forbid  It  before  a  stated  time,  with  the  exception  of  domiciled  bills? 

The  answer  was  unanimously  affirmative,  with  the  exception  of 
Argentina  and  of  Great  Britain,  both  of  whicn  abstained  from  voting. 

Mr.  Carlin  requested  that  the  position  of  the  indorser  in  such  a 
case  should  be  made  clear.  The  latter  should  not,  at  least  if  the  com- 
mittee did  not  wish  to  be  inconsistent  with  the  vote  which  had  just 
been  taken,  be  entitled  to  insert  a  prohibition  of  presentment  for 
acceptance. 

Mr.  van  Gelderen  expressed  his  satisfaction  with  this  statement^ 
for  it  gave  the  reasons  for  his  abstention. 

The  committee,  the  question  being  submitted,  agreed  to  the  view 
expressed  by  Mr.  Carlin. 

The  chairman  proceeded  to  the  question  concerning  the  obligation 
of  the  bearer  to  present  the  bill  to  tne  drawee  when  it  was  pay w)le  in 
a  place  other  than  the  domicile  of  the  drawee  (designation  of  a 
domicile). 

Mr.  Nagy  suggested  the  solution  given  by  Germany  and  Hun- 
gary, according  to  which  presentment  was  not  obligatory  by  virtue 
of  tiie  law,  but  merely  by  virtue  of  a.  clause  inserted  by  the  drawer. 
This  was  unanimousljr  agreed  to. 

The  chairman  submitted  for  discussion  the  obligation  of  the  drawer 
to  present  th«  bill  to  the  drawee  when  it  was  drawn  at  sight  or  at  a 
certain  time  after  sight. 

He  stated  that  some  sections,  for  instance  Sections  I,  II,  and  III, 
had  made  a  distinction  between  visa  and  acceptance. 

Mr.  Fischel  said  that  presentment  and  designation  of  the  date  were 
indispensable  in  the  case  of  a  bill  drawn  at  a  certain  time  after  sight, 
but  that  such  presentment  should  be  made  for  acceptance,  and  not 
merely  for  visa. 

It  was  admitted  as  a  general  rule  that  acceptance  might  be  given 
bj  a  mere  signature  placed  on  the  face  of  the  bill  of  exchange ;  inser- 
tion of  the  date  should  be  indicated  with  regard  to  a  bill  of  exchange 
drawn  at  a  certain  time  after  sight.  So  a  signature  with  a  date, 
with  regard  to  a  bill  drawn  at  a  certain  time  after  sight,  should  im- 
ply acceptance,  but  it  would  be  very  dangerous  to  admit  that,  if  the 
word  or  was  added  to  the  visa,  it  would  be  no  longer  an  acceptance. 
Numerous  misunderstandings  would  be  the  result  of  such  a  policy. 
In  order  to  make  clear  the  purport  of  the  visa,  it  would  become  nec- 
essary to  write  "  seen,  but  not  accepted."  It  would  be  better  to  put 
an  end  to  the  system  of  the  visa  and  to  present  only  for  acceptanqe. 

Mr.  Jackson  supported  this  opinion. 

Mr.  Hammerschlag  said  he  did  not  deny  the  advantages  of  the 
visa^  but  thought  the  latter  did  countenance  abuses,  as  well  as  com- 

Slicity  between  the  holder  and  the  drawee,  to  the  prejudice  of  the 
rawer.  The  drawee  could,  at  his  will,  give  the  visa  with  an  earlier 
date,  by  way  of  accommodation  for  the  holder,  when  the  time  granted 
by  the  law  for  making  presentment  had  already  expired.  In  this 
way  the  holder  could  prolong  the  liability  of  the  drawer  beyond  the 
time  fixed  b^  the  law.    Such  an  abuse  was  not  practicable  if  accept- 
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anoe  was  made  obligatory  in  order  to  make  the  time  after  sioht  be^n 
to  run,  because  the  drawee  could  not  make  it  run  without  becoming 
liable. 

Mr.  Garlin  said  he  did  not  agree  with  the  opinion  set  forth  by  Mr. 
Fischel.  No  misunderstanding  was  possible.  Acceptance  followed 
from  a  mere  signature  placed  on  the  face  of  the  bill,  but  if  it  was 
preceded  by  the  word  "  seen  "  there  was  no  doubt  that  a  visa  was  in 
question.  Moreover,  if  the  visa  was  not  admitted,  how  could  the 
maturity  of  a  bill  be  established,  drawn  at  a  certain  time  after  sight, 
which  contained  the  clause  against  acceptance? 

Mr.  Simons  replied  that  if  the  visa  was  not  admitted  it  would  be 
logically  impossible  to  forbid  acceptance  of  a  bill  of  exchange  drawn 
at  a  certain  time  after  sight.  In  this  case  such  a  clause  should  be 
void. 

Mr.  Lyon-Caen  inquired  if  the  Belgian  law,  which  admitted  that 
a  dated  visa  fixed  the  date,  from  which  time  after  sight  began  to  run, 
had  given  rise  to  difficulties. 

Mr.  Beemaert  replied  that  he  would  give  information  to  the  com- 
mittee on  this  point  as  soon  as  he  should  be  in  a  position  to  do  so. 

The  chairman  consequently  proposed  that  discussion  on  this  ques- 
tion should  be  postponed,  whicn  was  agreed  to. 

The  ccHnmittee  proceeded  to  Question  11 : 

What  should  be  the  provisions  of  the  law  with  regard  to : 

(a)  The  form  of  acceptance  (acceptance  by  separate  document)? 

The  chairman  stated  that  everybody  agreed  in  considering  the 
copy  as  a  separate  document,  but  inquired  if  it  was  the  same  concern- 
ing the  "  allonge." 

Mr.  Hammerschlag  said  that  the  "  allonge  "  was  a  part  of  the  bill ; 
acceptance  on  the  "  3longe  "  should  be  permitted. 

MAf.  Fischel  and  Carfin  declared  that  there  were  practical  argu- 
ments against  this  opinion.  The  "  allonge  "  might  be  mislaid  or  be 
attached  to  another  oill,  and  there  was  always  room  on  the  face  of 
the  bill  itself  sufficient  for  placing  a  signature. 

Sir  Mackenzie  Chalmers  said  that  the  question  was  of  no  interest 
with  regard  to  the  legislation  of  the  United  States,  as  acceptance  by 
separate  document  was  allowed  there. 

The  committee  decided  that  the  "  allonge  "  should  not  be  considered 
as  a  part  of  the  bill  of  exchange. 

The  chairman  submitted  for  discussion  a  new  question,  viz : 

Within  what  time  should  acceptance  be  givoi? 

Mr.  Carlin  proposed  a  period  of  24  hours. 

Mr.  Nagy  replied  that  such  a  delay  was  a  sort  of  day  of  grace. 

Mr.  Carlin  and  Mr.  Fischel  opposed  the  obligation  laid  on  the 
holder  to  give  up  the  bill  during  this  delay. 

Mr.  Beernaert  stated  that  the  Belgian  law  implied  giving  up  the 
bill,  and  granted  for  this  purpose  a  delay  of  24  hours. 

Mr.  Jackson  said  that  in  England,  for  reasons  arising  from  prac- 
tice, it  would  be  very  difficult  to  determine  the  hour.  He  requested 
that  the  delay  should  be  fixed  for  the  morrow  of  the  presentation. 

Mr.  Simons  said  that  he  thought  it  dangerous  to  shorten  the  period. 

Mr.  Fischel  inquired  which  should  be  uie  date  of  acceptance  when 
a  bill  was  in  question  drawn  at  a  certain  time  from  sight. 


166      INTEBNATIOlirAL  CONFfiBSKOS  OK  miJLB  OS*  SJtCHAKOA. 

Mr.  Lyon-Caen  said  that,  as  a  matter  of  principle,  acceptance 
should  not  be  dated,  but  merely  signed.  The  date  should  not  be 
required  except  with  regard  to  bills  payable  at  a  certain  time  after 
sight,  as  such  bills  were  payable  beginning  from  the  date  of  pre- 
sentment. 

The  chairman  put  to  a  vote  the  question  whether  or  not  the  law 
should  fix  a  delay  between  presentment  and  acceptance. 

The  answer  was  affirmative,  the  number  being  12  ayes  to  4  nays 
(Germany,  Austria,  Hungary,  Great  Britain). 

It  was  decided  that  acceptance  must  take  place  on  the  day  after 
the  day  of  presentment. 

Question  11,  Section  B: 

What  should  be  the  proyisions  of  the  law  with  regard  to  the  character  and 
the  effects  of  acceptance? 

Mr.  Carlin  pointed  out  that  in  the  first  section  France  and  the 
Argentine  Eepublic  had  considered  that  the  holder  should  not  have 
the  right  to  reconsider  his  refusal  of  an  offer  containing  restrictions. 
The  other  States  represented  in  the  section  had  sustained  the  right  to 
reconsider  such  a  refusal. 

The  chairman  submitted  the  following  question : 

Should  the  drawer  have  a  right  of  recourse  against  the  acceptor? 

Mr.  Nagy  answered  in  the  affirmative.  The  drawer  against  whom 
all  recourse  had  been  exercised  had  the  right  to  exercise  recourse 
against  the  acceptor.  This  was  the  solution  of  the  German  and  of 
the  Hungarian  law,  and  it  was  all  the  more  fair  that,  in  the  majority 
of  cases,  the  acceptor  was  the  debtor  of  the  drawer,  and  that  the  latter 
would  not  give  credit  to  a  client,  for  instance,  if  he  was  bound  to 
recur  to  civil  action. 

The  French  law,  which  started  from  the  theory  of  an  authoriza- 
tion, did  not  correspond  to  the  true  relations  between  the  drawer  and 
the  acceptor ;  the  order  to  pay  a  third  party  was  not  a  true  authority, 
in  the  sense  that  the  acceptor  should  not  be  bound  to  pay  also  to  the 
drawer. 

Mr.  Lyon-Caen  said  that,  according  to  the  French  code  of  com- 
merce, the  drawer  who  paid  the  bill  was  subrogated  to  the  rights  of 
the  holder. 

Mr.  Nagy  considered  that  the  case  was  not  the  same,  as  the^  acceptor 
might  set  up  against  the  drawer  the  exceptions  he  had  against  the 
holder. 

Mr.  Lyon-Caen  replied  that  in  that  case  the  drawer  had  merely  to 
indorse  the  bill  to  his  own  name  in  order  to  have  a  right  of  his  own 
against  the  drawee-acceptor;  his  situation  was  not  seriously  changed. 

The  chairman  said  that  Dutch  legislation  agreed  with  the  French 
on  this  point.  The  drawer  had  no  action  against  the  acceptor,  but  he 
had  a  right  to  the  cover.  The  German  system  constituted,  in  his 
opinion,  an  improvement.  ^ 

He  proposed  that  a  vote  should  be  taken  on  the  question,  expressed 
thus: 

Should  the  law  give  to  the  drawer  a  direct  action  against  the  acceptor? 

The  answer  was  unanimously  affirmative. 
The  sitting  was  terminated  at  12.30  p.  m. 
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Fifth  Session,  July  9,  1010. 

Chairman,  Mr.  Asser. 

The  sitting  was  opened  at  9.30  a.  m. 

The  chairman  requested  the  members  of  the  committee  to  send 
back,  with  their  remarks,  the  proofs  of  the  minutes  of  the  second 
and  third  sittings  not  later  than  the  following  Monday.  He  stated 
that  the  project  of  the  Congress  of  Brussels  of  1888  had  been  printed 
and  would  be  distributed  without  delay. 

Before  the  discussion  of  the  Questionnaire  should  be  resumed,  Mr. 
Lyon-Caen  set  forth  his  desire  to  state  to  the  committee  a  few  points 
which,  in  his  opinion,  called  for  some  explanation. 

Firstly,  in  several  countries — for  instance,  Germany — it  was  ad- 
mitted that  the  drawer  might  designate  himself  as  the  drawee. 

It  seemed  evident  that  there  was  no  difference  between  such  a  bill 
of  exchange  and  a  bill  to  order,  and  he  thought  proper  to  inquire  for 
what  reasons  this  document  should  be  considered  as  a  bill  of  exchange. 

Mr.  Simons  stated  that,  according  to  the  German  law,  the  drawer 
had  the  power  to  designate  himself  as  the  drawee,  but  only  in  case 
the  place  of  pajnnent  was  different  from  the  place  of  issue.  Upon 
the  request  or  merchants,  the  German  draft  as  presented  to  the  con- 
ference no  lon^r  contained  this  condition  and  gave  the  said  power 
to  the  drawer  in  all  cases. 

Mr.  Nagy  said  that  bills  to  order  were  not  in  use  in  trade  and  were 
not  cashed  by  the  banks.  So  resort  was  had  to  a  substitute  in  the 
form  of  a  bill  of  exchange  in  which  the  drawer  drew  on  himself  and 
generally  accepted  at  the  very  moment  of  issue. 

Mr.  Fischel  explained  that  drafts  of  a  bank  on  its  branch  offices,  or 
vice  versa,  were  frequently  resorted  to  and  were  even  necessary  for 
banking  purposes  and  for  trade  beyond  seas.  When  a  merchant  of  a 
remote  country  had  occasion  to  make  payments  in  Europe,  he  ap- 

Slied  to  a  branch  office  of  a  European  bank  to  be  supplied  with  a 
raft  on  the  head  office  in  Europe,  by  which  draft  the  transfer  was 
made.  It  would  not  be  proper  to  oblige  the  banks  to  apply  for  this 
sort  of  business  to  foreign  firms  when  they  had  themselves  a  branch 
or  an  office  in  the  town  where  payment  was  to  be  made.  Such  drafts 
were  true  bills  of  exchange  in  the  original  meaning  of  this  word.  In 
such  cases  the  bill  to  order  could  not  be  used. 

Mr.  Lyon-Caen  piit  the  following  question :  As  the  committee  has 
not  admitted  the  clause  providing  for  interest  except  with  regard  to 
bills  of  exchange  drawn  at  sight  or  at  a  certain  time  after  sight,  what 
should  be  the  penalty  if  such  a  clause  is  inserted  in  a  bill  drawn  pay- 
able at  a  fixed  date? 

Mr.  Lyon-Caen  proposed  that  such  a  clause  should  be  considered  null. 

This  proposal  was  unanimously  carried.  '^ 

Finally,  Mr.  Lyon-Caen  drew  the  attention  of  the  conference  to 
the  case  of  a  bill  of  exchange  containing  the  "  Rekta-Klausel "  and 
nevertheless  indorsed.  The  German  law  prescribes  that  such  an 
indorsement  should  be  considered  as  a  mere  assignment. 

The  chairman  saw  a  contradiction  in  the  admission  of  the  in- 
dorsement made  on  a  bill  of  exchange  which,  by  the  "  Rekta-Klausel," 
prohibited  indorsement. 

Mr.  Nagy  pointed  out  that  the  question  had  been  very  much 
discussed  by  economists.  Some  applied  to  the  case  the  theory  of 
conversion,  but  this  was  not  the  opinion  of  the  majority.     Some 
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gave  to  such  an  indorsement,  not  valid  as  an  indorsement,  the  effect 
of  an  assignment;  others  gave  it  the  effect  of  a  cession. 

The  committee  decided  not  to  deal  with  the  question. 

The  chairman  submitted  for  discussion  the  question  whether  or 
not  the  uniform  law  shoidd  admit  indorsement  by  way  of  pledge 
(hypothecation) . 

Mr.  Simons  said  that  the  German  law  on  the  bill  of  exchange 
did  not  provide  expressly  for  indorsement  by  way  of  pledge.  Ac- 
cording to  the  German  civil  code,  whoever  intended  to  pled^  a 
bill  of  exchange  had  to  indorse  it  and  deliver  it  to  the  creditor. 
The  latter  had  the  right  to  collect  it,  but  he  was  bound  to  give  back 
to  his  debtor  the  amount  in  excess  of  the  debt.  In  the  case  of  failure 
of  the  creditor,  the  indorser,  having  remained  owner  of  the  bill  of 
exchange,  had  the  right  to  claim  it  back;  but  he  would  often  find 
it  difficult  to  prove  that  his  transfer,  made  in  the  form  of  an  indorse- 
ment transferring  the  ownership  of  the  bill,  was  merely  made  by 
way  of  pledge.  In  the  case  of  the  failure  of  the  indorser  a  contro- 
versy had  arisen  on  the  question  whether  or  not  the  creditor  could 
set  up  on  the  assets  of  the  failure  the  total  amount  of  the  debt,  or 
only  the  amount  which  he  had  not  succeeded  in  securing  from  the 
other  guarantors. 

The  result  of  these  explanations  was  that  an  express  ^regulation 
of  indorsement  for  pledge  mi^ht  lead  to  the  removal  of  such  diffi- 
culties, but  it  was  not  absolutely  necessary. 

Mr.  Fischel  requested  that  indorsement  for  pledge  should  not  be 
expressly  regulated.  It  was  true  that  an  indorsement  called  "  in- 
dorsement for  guarantee ."  involved  this  advantage,  that  it  pointed 
out  that  the  bill  of  exchange  had  merely  been  pledged,  but,  as  a 
matter  of  principle,  it  would  be  better  to  leave  aside  the  settling  of 
the  operations  which  gave  rise  to  the  issue  of  the  bill,  and  not  to 
load  the  bill  of  exchange  with  statements  which  would  require  ex- 
planations and  whose  scope  could  not  be  easily  determined.  In 
Germany  the  absence  of  such  a  form  of  indorsement  had  not  been 
felt.  Even  if  the  clause  for  guarantee  might  improve  tiie  condition 
of  the  pledger,  such  an  improvement  was  not  considered  as  neces- 
sary. Whoever  pledged  public  securities  or  shares  was  in  the  same 
condition  as  one  who  borrowed  money  under  the  security  of  a  bill 
of  exchange.  In  both  cases  the  amount  lent  was  generally  inferior 
to  the  value  of  the  pledge,  so  that  abuses  were  tuways  possible  if 
the  creditor  sold  the  shares  or  pledged  them  for  an  amount  exceeding 
the  amount  of  his  loan.  Nevertheless,  no  fear  of  such  abuses  existed, 
and  they  certainly  constituted  no  obstacle  to  the  nunfierous  and  heavy 
operations  in  loa«ns  on  shares.  Lastly,  one  should  not  forget  that  an 
indorsement  for  guarantee  would  involve  consequence>s  which  would 
differ  according  to  the  various  national  laws,  a  fact  which  would 
lead  to  many  difficulties,  especially  in  the  case  of  a  bankruptcy. 

Mr.  Nagy  supported  the  opinion  of  Mr.  Fischel.  He  pointed  out 
that  the  French  law  itself  did  not  deal  with  indorsement  for  warrant 
in  the  law  of  exchange,  but  in  the  civil  code  (law  of  pledge).  The 
result  was  that  such  an  indorsement  had  no  standing  under  the  law 
of  exchange,  and  it  would  be  proper  to  leave  the  question  to  the 
national  law  of  each  country. 

Mr.  Yivaoite  supported  the  proposition  to  leave  to  the  national  laws 
the  regulation  of  the  clause  regarding  hypothecation.    If  the  debtor- 
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pledgor  were  obliged  to  indorse  the  bill  of  exchange  by  an  indoree- 
ment  transferring  the  ownership,  the  indorser  might  put  himself  in  a 
very  difficult  position  in  the  face  of  laws  which  did  not  admit, 
against  a  written  declaration,  proof  to  the  contrary  even  by  wit- 
nesses or  by  business  books.  How  would  the  indorser  in  such  a  case 
be  able  to  prove  that  he  had  made  the  indorsement  cmly  by  way  of 
pledged 

Mr.  Lyon-Caen  proposed  that  a  provision  that  the  national  laws 
should  be  able  to  admit  indorsement  for  pledge  should  be  inserted  in 
the  uniform  law. 

The  proposal  was  unanimously  carried. 

Then  was  submitted  for  discussion  question  11,  section  (c)  : 

Should  the  drawee  have  the  right  to  cancel  his  acceptance  so  long  as  he  has 
not  delivered  the  bUl  of  exchange  or  has  not  given  notice  of  his  acceptance  to 
the  holder? 

The  chairman  summed  up  the  resoluti<»is  adopted  by  the  five  seo- 
tions  with  regard  to  this  point.  There  was  general  agreement  that 
the  drawer  lost  his  right  to  cancel  his  acceptance,  <Hice  he  had  deliv- 
ered the  bill  or  given  notice  to  the  holder  oi  his  acceptance. 

The  committee  so  voted. 

Question  12,  section  (a).  In  what  cases  is  there  refusal  to  accept? 

The  result  of  the  summary  of  the  reports,  given  by  the  chairman, 
was  that  the  answers  given  to  this  question  bv  all  the  sections  were, 
in  principle,  the  same.  However,  Section  Y  had  set  forth  a  special 
proposal  which  had  to  be  examined,  as  foUows: 

The  designation  of  an  address  where  payment  is  to  be  made,  located  within 
tile  place  of  payment,  shall  not  be  considered  as  a  qoallfled  acceptance. 

The  committee  unanimously  adopted  this  proposal,  reserving  the 
question  of  its  form. 

Mr.  Lyon-Caen  observed  that  if  protest  for  nonpayment  could  be 
replaced  in  some  cases  by  a  mere  statement,  the  same  rule  should  be 
applied  to  the  case  of  nonacceptance. 

The  committee  decided  that  this  question  should  be  reserved. 

It  was  unanimously  admitted  that  the  clause,  ^^  return  without 
costs,"  ^ould  be  a  bar  to  the  drawing  up  by  the  holder  of  a  protest 
for  nonacceptance. 

Mr.  Vivante  desired  to  make  an  observation  with  regard  to  the 
resolution  which  had  been  unanimously  carried,  according  to  which 
acceptance  subject  to  restrictions  should  be  considered  as  equivalent 
to  an  absolute  refusal,  but  the  acceptor  should  be  bound  according  to 
liis  declarations.  Mr.  Vivante  thought  that  this  rule  should  be  mus 
interpreted — ^that  the  acceptor  was  to  be  bound  by  virtue  of  the  law 
of  exchange  or  by  virtue  of  the  common  law,  according  to  the  char- 
acter of  the  restriction  he  had  made.  He  could  not  be  bound  under 
the  law  of  exchange  unless  the  restriction  was  compatible  with  the 
principles  of  the  law  of  exchange;  if,  for  example,  the  drawee  ac- 
cepted for  a  date  later  than  that  which  had  been  stated  in  the  bill; 
but  such  would  not  be  the  case  if  the  drawee  accepted  under  the  con- 
dition that  the  ^oods  should  be  delivered  to  him.  It  might  not  be 
necessary  that  uie  law  should  contain  a  special  provision  on  this 
point,  but  it  was  desirable  that  the  committee  diould  pass  upon  it. 
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The  explanations  given  by  Mr.  Yivante  met  with  general  assent. 

Question  12,  sections  (h)  and  (c).  Against  whom  should  the  holder  liave 
recourse?  Should  those  against  whom  recourse  is  exercised  have  the  cbolee 
between  giving  bond  and  direct  payment,  or  rather,  should  the  bearer  have  the 
right  to  demand  direct  payment? 

It  was  unanimously  answered  that  th(B  holder  should  have  the  right 
to  exercise  recourse  against,  the  drawer,  the  indorsers  and  their  even- 
tual warrantors,  and  that  he  might  by  this  recourse  demand  reim- 
bursement, but  not  indemnity. 

A  discussion  arose  on  the  question  of  the  calculation  of  the  amount 
of  the  reimbursement,  in  case  the  recourse  was  exercised  before 
maturity.  Sections  I,  II,  and  IV,  had  considered  that  a  deduction 
from  the  amount^  of  the  bill  should  be  made ;  the  other  sections  had 
not  dealt  with  the  case. 

But  the  following  difference  existed  between  the  proposal  of  Sec- 
tion I,  on  the  one  hand,  and  the  proposals  of  Sections  II  and  lY,  on 
the  other  hand.  Section  I  proposed  to  deduct,  except  for  an  agree- 
ment to  the  contrary  by  the  parties  concerned,  a  discount  calculated 
according  to  the  rate  of  discount  which  was  in  force  at  the  place  and 
time  of  payment,  by  virtue  of  law  or  custom.  Sections  I  and  IV 
proposea  to  give  to  the. holder  the  option  to  calculate  the  deduction, 
either  in  accordance  with  the  banking  rate  or  in  accordance  with  the 
market  rate  in  force  on  the  day  of  recourse  in  the  place  of  payment 

Mr.  Fischel  set  forth  the  reasons  of  the  last  proposal.  He  aid  not 
think  it  possible  to  settle  the  question  in  a  manner  entirely  satisfac- 
tory. But  one  should  be  guided  by  the  idea  that  it  was  the  position 
of  tke  holder  which  should,  above  all,  be  taken  into  account.  By 
calculating  the  deduction  in  accordance  with  the  banking  rate  one 
might  inflict  on  the  holder  losses  which  might  be  very  considerable 
if  he  had  bought  the  bill  at  a  lower  market  rate  of  discount.  In  tiie 
cases,  which  were  rather  frequent,  in  which  a  considerable  difference 
existed  between  the  two  rates  the  right  of  recourse  for  nonaccept- 
ance  was  thus  made  illusory.  The  nolder  would  be  compelled  to 
keep  the  bill  till  maturity  if  he  was  not  given  the  right  to  calculate 
the  deduction,  at  his  option,  either  in  accordance  with  the  banking 
rate  or  in  accordance  with  the  market  rate  existing  on  the  day  of 
recourse  in  the  place  of  payment  Such  a  regulation  would  perhaps 
make  worse  the  situation  of  the  drawer,  but  he  would  have  only  him- 
self to  blame,  for  it  should  not  be  forgotten  that  nonacceptance,  as  a 
rule,  was  due  to  the  party  who  had  issued  the  bill. 

Mr.  Vivante,  who,  in  Section  II,  had  proposed  to  establish  a  fixed 
rate,  withdrew  this  proposal.  The  latter  was,  however,  brought  up 
again  by  Mr.  Nagy,  who  thought  that  if  each  rule  involved  incon- 
veniences of  its  own  the  more  simple  one  should  be  chosen. 

Mr.  Hammerschlag  supported  the  opinion  of  Mr.  Fischel.  If  it 
was  not  possible  to  make  a  regulation  on  this  point  without  injuring 
either  the  situation  of  the  drawer  or  that  of  the  holder,  there  was 
no  doubt  that  the  decision  should  be  in  favor  of  the  holder,  because 
the  drawer  was  to  be  considered  as  responsible  for  nonacceptance. 
Consequently,  while  safeguarding  the  interests  of  the  holder,  it  was 
necessary  to  regulate  the  rate  of  discount. 

Mr.  Schneider  pointed  out  that  the  Russian  law  provided  a  fixed 
rate  of  6  per  cent. 
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Count  Ehrensvaard  stated  that  the  Swedish  law  had  fixed  a  le^al 
rate  of  5'  jper  cent.  However,  he  was  ready  to  support  the  opinion 
of  the  majority. 

Mr.  Jackson  said  that  the  English  law  contained  no  definite  pro- 
vision with  regard  to  the  case  in  question.  Nevertheless,  the  Britidi 
delegation  would  recommend  to  the  consideration  of  its  Government 
the  propKMsal  made  by  Germany. 

The  question  next  discussea  concerned  the  method  of  calculation 
of  the  deduction  in  case  of  the  recourse  exercised  by  an  indorser. 

Mr.  Simons  gave  notice  that  the  report  of  Section  II  was  not  com- 
plete.   The  said  section  had  adopted  the  following  resolution : 

The  indorser  may  demand  from  the  drawer  and  from  previous  Indorsers : 

1.  The  amount  which  he  has  paid  plus  the  interest  running  from  the  day  of 
reimbursement 

2.  The  expenses  paid  by  him. 

3.  A  commission  of  one-sixth  per  cent 

.    The  rate  of  interest  shall  be  regulated  by  the  provisions  in  force  in  the  domi- 
cile of  the  party  liable. 

Mr.  Carlin  corrected  in  the  following  manner  paragraph  2  of  the 
observations  made  on  page  13  of  the  report  of  Section  I : 

For  any  other  reimbursements  the  rate  of  discount  which  shall  apply  to  the 
deductions  shall  be  the  rate  of  discount  fixed  by  law  or  custom  in  the  place 
and  at  the  time  of  payment  However,  it  shall  be  understood  that  the  Indorser 
who  has  taken  up  the  bill  shall  always  have  the  right  to  sue  for  the  restitution 
of  the  amount  he  has  disbursed. 

He  thought  that  in  all  cases  the  rules  concerning  the  first  reim- 
bursement should  be  applied. 

Mr.  Fischel  expressed  an  opinion  to  the  contrary.  The  amount 
disbursed  by  the  indorser  was  a  fixed  amount  by  which  he  was  bound. 
He  was  entitled  to  interest  for  the  delay  on  this  amount,  but  as 
only  a  few  days  might  be  in  question,  it  would  be  convenient  to  state 
a  fixed  and  uniform  rate. 

The  chairman  suggested  that  the  committee  proceed  in  accordance 
with  the  following  method : 

First,  the  committee  should  vote  on  the  question  whether  or  not  a 
legal  rate  should  be  fix«i  in  case  of  the  recourse  of  the  holder  and  of 
the  indorser.  If  this  question  was  answered  negatively,  the  proposal 
made  by  Sections  II  and  IV,  with  regard  to  the  recourse  oi  the 
holder,  should  be  considered  as  adopted.  It  would  then  remain  to 
vote  on  the  question  whether  or  not  the  proposal  of  Section  I  with 
regard  to  the  recourse  of  the  indorser,  snould  be  adopted.  If  the 
answer  was  negative,  the  proposal  of  Section  II  should  be  considered 
as  carried. 

This  suggestion  was  assented  to. 

The  question  whether  a  legal  rate  should  be  fixed  was  then  put  to 
a  vote,  the  result  being  the  following: 

Ayes  (2) :  Hungary,  Russia. 

Nays  (13) :  Germany,  Argentine,  Austria,  Belgium,  Brazil,  Den- 
mark, France,  Italy,  Luxemburg,  the  Netherlands,  Sweden,  Switzer- 
land, Turkey. 
Great  Britain  abstained  from  voting. 

Consequently,  the  proposal  made  by  Sections  II  and  IV  was 
adopted. 
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The  question  whether  or  not  the  proposal  made  by  Sectioa  I  wu 
to  b^  adopted  with  regard  to  the  recourse  of  the  indorser  was  then 
put  to  a  vote,  the  result  being: 

Ayes  (4) :  Argentine,  France^  Switzerland,  Turkey. 

Nays  (11) :  (jermany,  Austria,  Hungary,  Belgium,  Brazil,  Den- 
mark, Italy,  Luxemburg,  the  Netherlands,  Kussia,  Sweden. 

Great  Britain  abstained  from  voting. 

Consequently,  the  proposal  made  by  Section  II  was  adopted. 

Mr.  Van  Gelderen  explained  thus  the  reasons  for  his  votes : 

The  rate  of  Interest  being  subject  to  variations,  a  fixed  rate  should  not  be 
prescribed  by  an  international  law.  The  law  should  contain  a  general  principle, 
which  might  be  this,  that  in  aU  cases  the  holder  should  receive  an  amount  equal 
to  the  amount  he.  had  paid. 

Then  the  question  was  taken  up  whether  or  not  the  holder  and  the 
indorser  should  be  entitled  to  a  compensation  of  one*sixth  per  cent, 
as  Section  II  had  suggested. 

Mr.  Carlin  stated  that,  in  the  opinion  of  the  majority  of  Section  I, 
the  uniform  law  should  not  fix  a  compensation ;  but  if  the  commit- 
tee judged  otherwise,  then  the  section  considered  that  the  rate  of 
such  compensation  should  not  exceed  one-quarter  per  cent. 

Mr.  Fischel  explained  the  reasons  of  the  proposal  made  by  Section 
H.  The  indorser  should  be  given  a  compensation  for  the  loss  he 
might  have  incurred  by  paying  the  bill,  and  so  should  the  holder  be 

fiven  a  compensation  for  the  damage  which  might  be  incurred  by 
im  as  a  consequence  of  the  nonfulfilment  of  the  obligations  assumed 
toward  him.  It  was  always  possible  in  such  cases  that  he  had  been 
obliged  to  resort  to  a  banker  in  order  to  be  supplied  with  the  money 
he  needed.  On  the  other  hand,  the  great  banking  houses  did  not 
often  make  use  of  the  compensation,  but  such  a  right  should  be 
reserved  for  the  sake  of  the  small  merchant. 

The  question  whether  or  not  the  uniform  law  should  grant  to  the 
holder  and  to  the  indorser  the  right  to  claim  a  compensation  was 
then  put  to  a  vote,  the  result  being  an  answer  unanimously  afiBrm- 
ative,  with  the  exception  of  Great  Britain,  which  abstained  from 
voting. 

Next,  the  question  whether  or  not  the  uniform  law  should  fix  the 
rate  of  compensation,  was  put  to  a  vote,  with  the  following  result: 

Ayes  (11) ;  Austria,  Germany,  Hungary,  Brazil,  Denmare,  Italy, 
Luxemburg,  the  Netherlands,  Kussia,  Sweden,  Switzerland. 

Nays  (4) :  Argentina,  Belgium,  France,  Turkey. 

Great  Britain  abstained  from  voting. 

The  committee  adopted  without  a  vote  the  proposal  of  Section  11 
fixing  at  one-sixth  per  cent  the  rate  of  compensation. 

Mr.  Carlin,  on  benalf  of  Section  I,  proposed  a  regulation  according 
to  which  a  memorandum  should  state  the  different  elements  of  the 
amount  which  was  the  object  of  recourse.  This  proposal  was  car- 
ried. ' 

Question  13.  Should  the  law  accord  Bpecial  rights  to  the  holder  of  a  bill  of 
exchange  in  case  of  the  failure  of  the  acceptor  (or  of  the  drawee)  ? 

The  chairman  summed  up  the  reports  made  by  the  sections. 

Mr.  Simons  stated  that  through  an  error  the  report  of  Section  11 
did  not  deal  with  the  case  in  which  the  drawer  had  prohibited  pre- 
sentment  for  acceptance.  In  such  a  case  a  protest  should  not  be 
required. 
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Mr.  Lyon-Caen  said  that  the  following  questions  should  be  an- 
swered : 

1.  In  case  of  the  failure  of  the  acceptor,  (a)  Should  recourse  be 
exercised  immediately?  (6)  And  without  protest ? 

2.  In  case  of  the  failure  of  the  drawee  who  has  not  yet  accepted, 
(a)  Should  recourse  be  exercised  immediately?  (6)  And  without 
protest  ? 

3.  Were  there  other  cases  which  should  be  assimilated  to  the  case 
of  failure? 

Mr.  Hammerschlag  said  that,  in  his  opinion,  in  case  of  the  failure^ 
suspension  of  payments,  or  insolvency,  either  of  the  acceptor  or  of  the 
drawee,  the  holder  should  be  entitled  to  exercise  recourse  after  having 
drawn  a  protest. 

Mr.  Vivante  opposed  the  resolution  of-  Section  I,  according  to 
which  the  statement  of  the  cases  which  might  be  assimilated  to  fail- 
ure should  be  remitted  to  the  national  law.  It  would  be  dangerous 
to  grant  such  a  power  to  each  country. 

Mr.  Nagy  was  of  a  contrary  opinion.  It  was  not  possible  to  define 
in  the  uniform  law  the  cases  of  msolvency.  The  uniform  law  should 
consider  only  the  case  of  bankruptcy,  and  should  leave  to  the  national 
law  the  function  of  assimilating  other  cases  to  it.  With  regard  to 
protest,  it  seemed  superfluous,  but  it  should  be  required,  because  it 
was  necessary  in  order  to  prove  insolvency. 

Mr.  Fischel  pointed  out  that  the  statement  of  the  case  of  failure 
was  not  always  sufficient.    In  many  cases  the  failure  was  announced  a 
long  time  after  insolvency ;  in  other  cases  the  failure  was  not  stated, 
because  the  assets  were  not  sufficient  (to  meet  the  costs  of  proceed- 
ings) .     However,  the  right  to  exercise  recourse  should  be  immediate. 
Mr.  Vivante  supported  this  opinion ;  according  to  the  laws  of  sev- 
eral countries  there  was  no  failure  except  with  regard  to  tradesmen. 
Mr.  Lyon-Caen  said  he  did  not  think  it  possible  to  agree  to  any 
expression  other  than  "  failure."    The  duty  of  determining  the  other 
legal  methods  of  establishing  insolvency  should  be  remitted  to  na- 
tional legislation.    Otherwise  the  States  would  be  compelled  to  refer 
in  their  national  laws  to  things  which  were  unknown  to  the  legis- 
lation of  the  country.    The  French  law,  for  example,  did  not  know 
the  "suspension  of  payments  "  which  existed  in  Germany. 

The  chairman  thought  that  a  general  formula  should  be  sought 
which  should  cover  all  the  cases  assimilated  by  the  different  States  to 
failure.  He  suggested  that  this  question  should  be  postponed  until  a 
subsequent  meeting  and  that  discussion  should  proceed  upon  the 
other  question  presented  by  Mr.  Lyon-Caen. 

The  section  unanimously  agreed  to  this  point — ^that,  in  case  of  the 
failure  of  the  acceptor  and  of  a  drawee  who  had  not  yet  accepted, 
the  holder  was  entitled  to  exercise  recourse. 

With  regard  to  the  protest,  Mr.  Carlin  stated  that  Section  I  did 
not  consider  it  as  necessary.  Where  a  referee  in  case  of  need  had 
been  designated  a  different  solution  was  reached,  but  this  appeared 
in  the  answer  made  to  question  14. 

Mr.  Simons  emphasized  the  resolution  of  Section  U,  according  to 
which  it  was  optional  with  the  holder  to  be  contented  with  a  mere 
statement  by  the  assignee  of  the  failure,  provided  that  the  date  of 
$uch  a  statement  was  legally  established* 
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Mr.  Fischel,  supporting  this  resolution,  pointed  out  that  recourse 
could  not  be  admitted  if  the  failure  was  not  proved  by  a  protest  or 
other  reliable  document.  The  domicile  of  the  acceptor  might  be 
very  remote  from  the  domicile  of  the  indorser,  and  then  the  failure 
of  the  acceptor  was  not  a  notorious  fact  to  the  indorser.  The  admis- 
sion of  recourse  without  any  certain  proof  of  the  failure  would  not 
conform  to  the  formal  character  of  the  law  of  bills  of  exchange- 
Mr.  Jackson  stated  that  the  law  should  in  all  cases  require  a 
protest. 

The  chairman  put  to  a  vote  first  the  question  whether  or  not  the 
uniform  law  should  require  a  protest  for  recourse  of  the  holder  in 
case  of  the  failure  of  the  acceptor  or  of  the  drawee. 

Ayes  (8) :  Argentina,  Austria,  Hungary,  Denmark,  France,  Great 
Britain,  Luxemburg,  the  Netherlands. 

Nays  (8) :  Germany,  Belgium,  Brazil,  Italy,  Bussia,  Sweden,  Swit- 
zerland, Turkey. 

The  result  of  the  vote  being  a  tie,  the  proposal  was  considered 
as  not  adopted. 

The  committee  then  unanimously  carried,  with  the  exception  of 
Great  Britain,  which  abstained  from  voting,  the  proposal  of  Sec- 
tion II. 

The  question  whether  or  not  recourse  should  be  given  when  the 
drawer  had  fallen  into  bankruptcy  was  then  taken  up. 

Mr.  Nagy  proposed  that  the  question  should  be  answered  in  the 
affirmative  when  bills  of  exchange  were  involved  whose  presentment 
for  acceptance  was  prohibited  by  the  drawer.  Then  the  drawer  was 
the  first  party  liable,  the  case  being  identical  with  that  of  failure  of 
the  acceptor. 

Mr.  vivante  opposed  this  view.  Why  should  recourse  be  allowed 
when  the  drawee  was  perhaps  in  possession  of  the  cover  and  in- 
tended to  pay? 

Mr.  Lyon-Caen,  on  the  contrary,  supported  the  proposal  made  by 
Mr.  Nagy,  which  was  in  accordance  with  French  law. 

Mr.  Fischel  joined  in  the  opinion  of  Mr.  Vivante,  and  pointed  out 
that  in  many  cases  the  drawee  had  already  received  the  goods  from 
the  drawer,  and  so  should  be  ready  to  pay. 

Mr.  Vivante  added  that  if  in  such  a  case  it  was  intended  to  admit 
recourse  one  should  be  logical  in  admitting  it  also  in  case  of  the 
failure  of  an  indorser  on  whom  the  holder  relied  when  he  took  the 
bill. 

The  proposal  of  Mr.  Nagy  was  put  to  a  vote,  with  the  result  that, 
with  the  exception  of  Hungary  and  France,  which  answered  in  the 
affirmative,  all  the  States  gave  a  negative  answer. 

The  sitting  was  terminated  at  12.45  p.  m. 


Sixth  Session,  July  11,  1910. 

Chairman,  Mr.  Asser. 

The  sitting  was  opened  at  9.30  o'clock  a.  m. 

The  chairman  recalled  the  fact  that,  on  the  request  made  by  Mr. 
Lyon-Caen,  rtsie  discussion  on  the  visa  had  been  postponed  in  order 
to  enable  Mr.  Beernaert  to  furnish  particulars  on  the  Belgian  legis- 
latioQ  and  its  practical  application* 
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Mr.  Beemaert  said  that  Mr.  Lyon-Caen  had  asked  the  opinion  of 
Belgium  on  the  q^uestion  of  the  visa  of  bills  of  exchange,  both  its 
advantages  and  disadvantages.  The  legislation  of  his  country  was 
well  known.  With  regard  to  relations  between  tradesmen,  it  in- 
volved for  the  creditor  the  right  to  draw  a  bill,  and  it  imposed  on 
the  debtor  the  obligation  to  accept,  except  for  a  contrary  stipulation. 
Freedom  of  contract  was  the  prevailing  principle.  The  bill  of  ex- 
change w^as  to  be  accepted  on  presentment,  or,  at  least,  within  24 
hours.  And  it  was  to  be  returned,  accepted  or  unaccepted,  within 
the  same  time. 

The  question  was  whether  or  not  it  was  convenient  to  provide  an 
exceptional  treatment  in  regard  to  bills  of  exchange  which  were  at 
the  same  time  not  subject  to  acceptance  and  payable  at  a  certain 
time  after  sight.  As  the  period  to  payment  ran  from  the  visa,  it 
was  necessary  that  it  should  be  stated,  with  its  date.  This  was 
regulated  by  article  22  of  the  Belgian  law.  The  date  of  maturity  was 
fixed  by  acceptance,  by  protest  for  nonacceptance,  or  hj  a  dated 
visa.  If  the  drawee  refused  to  give  a  visa  or  did  not  date  it,  protest 
could  be  made.  Such  an  obligation  also  existed  when  the  bill  was  not 
subject  to  acceptance. 

These  provisions  seemed  sound,  from  a  theoretical  standpoint. 
Should  they  be  sanctioned  by  the  uniform  law  ? 

It  might  be  stated  that  in  some  countries  the  practice  of  issuing 
bills  of  exchange  not  subject  to  acceprtance  had  been  considerably 
employed.  {Vide  Meyer,  p.  85.)  If  it  was  desirable  that  this  be 
made  easier,  the  answer  should  be  in  the  affirmative.  One  should  be 
able  to  say  that  he  did  not  accept  nor  refuse  to  pay,  but  that  he 
had  seen  the  bill  and  would  explain  his  intentions  at  a  stated  date. 
But,  on  the  other  hand,  it  might  be  feared  that  the  visa  would  lead 
to  confusion,  bv  leading  to  the  belief  in  an  acceptance  which  did 
not  exist.  In  fact,  an  important  suit  concerning  this  question  had 
been  brought  in  Belgium.    (Re  "  Credit  Lyonnais.") 

The  question  had  no  real  importance,  from  a  practical  standpoint. 
The  bill  of  exchange  not  subject  to  acceptance  was  little  known  in 
Belgium,  and  so  was  the  bill  of  exchange  payable  at  a  certain  time 
after  sight.  This  practice  was  unknown,  as  also  that  of  the  visa,  at 
Brussels ;  the  case  was  about  the  same  at  Antwerp.^ 

The  draft  framed  some  time  ago  by  the  Institute  of  International 
Law  did  not  make  reference  to  the  visa,  but  the  latter  had  been  ad- 
mitted,  without  discussion,  by  the  Conference  of  Brussels  in  1888. 

Mr.  Wurth-Weiler  said  that  it  might  perhaps  be  possible  to  find  a 
plan  which  would  give  satisfaction  at  the  same  time  to  those  who  hesi- 
tated to  substitute  the  visa  for  the  protest  for  nonacceptance,  for 
the  purpose  of  letting  the  period  run  concerning  bills  pa^^able  at  a 
stated  time  after  sight  (such  provision  meaning  a  very  important 
change  in  their  legislation),. ana  to  those  who  wi^ed  to  maintain  the 
visa  on  account  of  its  simplicity. 

There  was  agreement,  he  believed,  in  remitting  to  national  legisla- 
tion the  regulation  of  the  form  of  protest.  By  this,  the  States  which 
wished  to  keep  the  visa  might  permit,  as  is  already  done  in  Italy  and 
in  the  Grand-L)uchy  of  Luxemourff,  a  mere  registered  declaration  of 
refusal  to  accept  as  a  new  form  of  making  protest    In  this  manner, 

^Acceptance  Itself  had  been  yery  reluctantly  admitted  into  basiness  custom*. 
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the  date  from  which  Uie  time  ran  would  be  fixed  by  the  date  of  the 
declaration,  which  was,  in  substance  only,  a  kind  of  visa,  but  which 
produced  the  same  effects  which  arose  from  protest  properly  so  called, 
and  did  not  involve  the  same  expenses — ^to  a^void  which  was  the  chief 
aim  of  the  supporters  of  the  visa. 

Mr.  Fischel  saw  a  certain  diflference  between  the  two  cases.  In  the 
case  of  protest,  a  refusal  to  pay  or  to  accept  was  in  question ;  the  re- 
fusal to  give  visa  presented  a  different  <maracter.  The  latter  case 
was,  in  practice,  that  of  the  drawee  who  wished  neither  to  accept  nor 
to  refuse  a  bill,  but  who,  as  it  would  prejudice  nothing,  was  not  in- 
clined to  put  a  visa  on  the  bill. 

Mr.  Lyon-Caen  thought  that  some  confusion  had  arisen.  It 
seemed  to  him  that  Mr.  Beernaert  had  somewhat  limited  the  scope 
of  discussion  in  referring  merely  to  the  bill  of  exchange  which  was 
drawn  at  a  certain  time  after  sight  and  at  the  same  time  was  not  sub- 
ject to  acceptance.  Mr.  Beernaert  had  not  referred  to  the  bill  drawn 
payable  at  a  certain  time  after  sight  without  the  clause  for  nonaccept- 
ance.  In  both  cases  arose  the  same  necessity — ^a  date  from  which 
should  be^in  the  delay  after  sight.  The  refusal  to  give  a  visa  could 
not  be  assimilated  to  a  refusal  to  accept,  nor  conseauently  be  regu- 
lated as  such.  Mr.  Lyon-Caen  agreed  with  Mr.  Fiscnel  on  the  prac- 
tical consequences  of  such  a  distinction.  The  drawee  inclined  to  fix 
a  visa  on  a  oill  drawn  at  a  certain  time  after  sight,  but  without  accept- 
ing it,  was  to  be  met  with  in  practice,  notably  in  the  case  where  ne 
expected  to  receive  the  cover,  but  had  not  yet  received  it. 

Mr.  Beernaert  replied  that  a  bill  drawn  at  a  certain  time  after  sight 
and  subject  to  acceptance,  which  was  neither  accepted  nor  "  viseed,'' 
should  be  protested  for  nonacceptance.  Hence  the  Belgian  law 
implied  in  such  a  case  the  visa. 

Mr.  Fischel  feared  a  confusion  between  visa  and  acceptance.  Ac- 
cording to  the  German  law,  the  word  "  seen,"  with  the  signature  of 
the  drawee,  was  equivalent  to  acceptance.  An  innovation  introduced 
into  this  provision  by  the  uniform  law  would  threaten  great  dis- 
turbance. He  should  prefer,  in  the  case  of  bills  drawn  at  a  certain 
time  after  sight,  to  suppress  entirely  the  power  to  insert  the  clause 
against  acceptance. 

The  chairman  drew  the  attention  of  the  committee  to  article  22  of 
the  Belgian  Code  of  Commerce,  which  had  been  read  by  Mr.  Beer- 
naert. Acceptance  was  established  by  a  mere  signature;  but  it  seemed 
that  the  signature  and  the  date  were  necessary  with  regard  to  bills 
payable  at  a  certain  time  after  sight. 

Mr.  Kagy  emphasized  the  distinction  between  visa  and  acceptance, 
which  was  capable  of  a  wide  practical  scope.  In  order  to  avoid  the 
confusion  feared  by  Mr.  Fischel,  he  suggested  that  the  signature  of 
the  drawee  on  the  face  of  the  bill  should  always  be  considered  as  an 
acceptance,  unless  the  signature  should  be  preceded  by  the  word 
"  seen." 

Mr.  Hammerschlag  summed  up  the  reasons  set  forth  in  support  of 
the  visa: 

1.  It  had  been  supposed  that  a  bill  of  exchange,  payable  at  a  cer- 
tain time  after  sight,  might  also  contain  the  clause,  "  not  to  be  pre- 
sented for  acceptance;"  out  such  a  case  occurred  so  rarely  in  prac- 
tice that  it  might  be  neglected. 
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2.  It  had  been  supposed  that  a  bill  of  exchange,  payable  at  a  cer- 
tain time  after  sight,  might  be  drawn  on  a  merchant  for  the  value  of 
goods  which  were  shipped  to  him  and  which  he  had  not  yet  received 
at  the  moment  of  presentment  for  acceptance.  It  must  be  granted 
that  such  a  case  might  occur ;  but,  on  the  other  hand,  the  system  of 
the  visa  might  give  rise  to  irregular  practices.  The  drawee  might 
affix  the  visa  at  a  time  when  the  delay  granted  by  law  for  present- 
ment of  a  bill  payable  at  a  certain  time  after  sight  had  already 
expired.  Such  unlawful  agreements  between  drawee  and  holder 
were  not  to  be  feared  in  case  of  acceptance,  because  acceptance  bound 
the  draw^ee  personally.  Hence  it  should  be  better  not  to  permit  the 
visa. 

The  oonmiittee  rejected,  by  9  votes  to  6  (Argentina,  Italy,  Hun- 
gary, Luxemburg,  Switzerland,  and  Turkey — Belgium  abstaining 
from  votin^^,  the  proposal  aiming  to  introduce  in  the  uniform'  law 
the  visa  witn  respect  to  bills  of  exchange  drawn  at  a  certain  time 
after  sight. 

Mr.  Cloos  requested  that  the  same  regulation  should  be  extended 
to  domiciled  bills.    This  request  met  with  general  assent. 

The  chairman  suggested  tnat  the  discussion  concerning  the  assimi- 
lation to  bankruptcy  of  other  cases  of  insolvency  (question  13)  should 
be  postponed  tUl  the  sitting  of  the  next  day.    (General  assent^ 

Mr.  Lyon-Caen  requested  enlightenment  on  a  point  whicn  had 
been  left  somewhat  obscure  in  the  course  of  the  discussion  of  the 
committee  concerning  copies.  The  copy  should  state  the  party  who 
had  possession  of  the  original  draft,  and  the  holder  of  the  said  copy 
might  have  a  protest  drawn  f gr  nonpresentment  of  the  original  draft. 
The  "  rapporteurs  "  would  be  pleased  to  know  what  would  be  the 
penalty  under  such  a  protest.  Should  it  be  considered  as  a  refusal 
of  acceptance,  giving  a  right  to  the  amount  of  the  bill,  or  should  it 
merely  afford  ground  for  an  action  for  damages? 
Mr.  Simons  supported  the  latter  solution. 

The  chairman  set  forth  that  a  similar  question  had  been  put  in 
regard  to  the  question  of  drafts  in  sets. 

Mr.  Fischel  said  he  did  not  think  the  analogy  was  complete.  The 
holder  of  a  copy  was  not  in  the  same  situation  as  the  holder  of  a 
duplicate;  the  copy  did  not  contain  all  the  signatures  (especially  the 
indorsements  made  on  the  original  draft).  The  damage  caused  by 
the  nondelivery  of  the  bill  was  thus  the  most  considerable.  On  the 
other  hand,  the  deposit  of  an  original  draft,  being  generally  an  act 
of  a  gratuitous  character,  it  might  be  feared  that  by  increasing  the 
liabihty  of  the  custodian  it  would  be  less  easy  to  obtain  such  al 
service.  He  was  a  supporter  of  the  right  to  begin  an  action  for  re- 
sponsibility based  on  the  general  principles  of  the  law,  but  not  on 
the  law  of  exchange. 

Mr.  Nagy  made  a  distinction  between  the  action  of  the  holder 
against  the  indprsers  and  the  action  of  the  said  holder  against  the 
depositary,  in  case  the  holder  of  the  copy  should  be  denied  the  right 
to  the  original  draft.  The  first  action  was  under  the  law  of  ex- 
change, the  second  was  a  civil  action  for  damages,  with  regard  to 
which  the  court  would  have  to  take  into  account  the  circumstances 
of  the  case. 


74733'— S.  Doc.  708,  61-3 12 


178       IKTEBKATIONAL  GOKFEBBNCE  ON  BILLS  OF  BXOHAlirGll. 

Mr.  Lyon-Caen  tiiou^ht  that  it  ouffht  to  be  understood  from  these 
explanations  that  the  holder  would  oe  entitled  to  two  actions:  one 
against  the  indorsers  and  the  other  against  the  depositary. 

Mr.  Fischel  emphasized  the  danger  involved  in  the  practice  of  de- 

?3sits — a  too  serious  responsibility  on  the  part  of  the  depositary, 
he  latter,  as  a  consequence  of  a  theft,  of  a  loss,  or  of  a  case  of  vis 
major^  mi^ht  find  it  impossible  to  surrender  the  original  draft  Was 
it  desirable  that  the  uniform  law  should  decide  upon  this  question! 
Could  it  not  be  left  to  the  decision  of  the  courts  ? 

The  chairman  stated  that,  in  this  respect,  the  courts  would  examine 
the  circumstances  and  Apply  the  principles  pertaining  to  the  con- 
tract of  deposit.  But,  in  his  opinion,  the  law  should  expressly  grant 
to  the  holder  of  a  copy  an  action  against  the  depositary,  oecause 
under  the  general  principles  of  law  such  an  action  would  be  re- 
stricted to  the  drawer,  who  alone  had  contracted  with  the  depositary. 

It  was  not  a  question,  moreover,  of  aggravating  the  condition  of 
the  depositary;  the  law  should  merely  recognize  the  existence  of  a 
legal  bond  between  the  depositary  of  the  original  draft  and  the  holder 
of  the  copy. 

Question  14.  Acceptance  for  honor. 

The  chairman  stated  that  there  was  a  general  agreement  that  ac- 
ceptance for  .honor  should  be  permitted. 

Mr.  Lyon-Caen  desired  to  provide  that  one  could  intervene  with 
regard  to  a  bill  bearing  the  clause,  "  return  without  costs." 

The  chairman  stated  that  on  the  second  point  of  the  question  (who 
might  accept  for  honor)  there  was,  with  respect  to  the  case  of  need,  a 
divergence  of  views  between  Sections  I  and  II. 

In  the  opinion  of  Mr.  Simons,  the  holder  should  remain  free  to 
present'  the  bill  to  the  referee  for  acceptance,  but,  once  he  had  made 
such  presentment  and  the  referee  had  accepted,  he  would  lose  his 
recourse  against  the  indorsers  for  nonacceptance  by  the  drawee. 

Mr.  Hammerschlag  said  that  he  should  prefer  to  maintain  the 
system  of  the  Austrian  law,  which  obliged  the  holder  to  present  the 
bill  of  exchange  for  acceptance  to  the  referee,  if  the  drawee  had  not 
accepted. 

The  designation  of  a  case  of  need  should  be  considered  as  the  issue 
of  a  subsidiary  draft.  The  holder  who  had  acquired  a  bill  of  ex- 
change indicating  a  case  of  need  should  be  obliged  to  present  it^  if 
the  occasion  arose,  to  the  referee.  It  happened  that  bills  bearmg 
the  designation  of  a  branch  office  of  the  nrm  of  the  drawer  as  case 
of  need,  were  drawn  by  exporters  on  remote  countries  with  the  inten- 
tion of  avoiding  the  costs  of  a  recourse,  if  the  drawee  did  not  accept. 
This  intention  would  be  defeated,  if  the  holder  was  not  bound  to  seek 
the  acceptance  of  the  referee.  However,  if  the  other  countries  should 
refuse  to  impose  this  duty  on  the  holder,  Mr.  Hammerschlag  would 
not  insist,  considering  that  if  the  holder,  according  to  the  uniform 
law,  had  the  right  to  demand  the  reimbursement  of  the  bill  in  case 
of  refusel  of  acceptance,  it  would  not  be  fair  to  compel  him  to  content 
himself  with  the  acceptance  of  the  referee. 

Mr.  Fischel  suggested  that,  in  practice,  an  inconvenience  might 
occur.  One  would  be  obliged,  when  applying  to  the  referee,  to  make 
it  known  to  him  implicitly — or  "  expressis  verbis,"  if  he  offered  ac- 
ceptance— ^that  payment,  and  not  his  signature,  was  required  from 
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him.  Mr.  Fischel,  by  such  a  statement,  did  not  intend  to  oppose  the 
system  which  consisted  of  making  presentment  to  the  referee  for 
acceptance  optional;  he  merely  made  it  for  conscience  sake. 

Mr.  Lyon-Caen  inquired  what  would  be  the  effect  of  a  clause  bear- 
ing the  words  "  in  case  of  need,  present  for  acceptance  to  Mr. ," 

which  transformed  the  power  of  presenting  the  draft  to  the  inter- 
venor  for  acceptance  into  an  obligation. 

Mr.  Simons  declared  that  all  the  consequences  of  such  a  clause 
should  be  examined.  It  involved  an  obligation,  whereas  the  system 
of  the  law  created  merely  an  optional  power.  In  consequence,  he 
requested  that  discussion  on  the  question  stated  by  Mr.  Lyon-Caen 
should  be  postponed  till  a  subsequent  sitting. 

The  chairman  consulted  the  committee,  which  agreed  to  the  post- 
ponement; he  propose^  to  adopt  the  text  voted  by  Section  II.  (Vide 
the  report.) 

The  chairman  passed  to  the  following  question: 

For  whom  may  payment  for  honor  be  made? 

Mr.  Cloos  stated  that  the  drawee  might  accept  for  honor. 

The  chairman  inquired  if  tiie  holder  would  be  bound  to  accept  him 
as  the  party  paying  for  honor. 

Mr.  Liyon-Caen  said  that  Section  I  had  decided  that  the  holder 
should  be  bound  to  admit  as  intervenors  the  parties  who  had  signed 
the  bill. 

Mr.  Simons  pointed  out  that  the  drawee,  by  accepting  for  honor 
changed  the  situation  of  the  holder;  such  a  change  should  not  be 
imposed  on  him,  as  it  made  him  lose  certain  of  his  securities. 

Mr.  Nagy  said  he  thought  it  necessary  to  admit  such  an  interven- 
tion, because  if  acceptance  for  honor  made  by  the  drawee  caused  the 
loss  of  certain  guaranties,  it  gave  to  the  holder  the  securities  which 
arose  from  the  acceptance  of  the  drawee. 

The  chairman  proposed  to  adopt  the  answer  made  by  Section  II, 
which  gave  to  the  drawee  the  right  to  accept  for  honor  without  the 
holder  being  obliged  to  accept  him. 

The  proposal  met  with  general  assent. 

Effects  of  acceptance  for  honor. 

The  chairman  stated  that  the  committee  agreed  to  the  adoption — 
saving  changes  with  regard  to  lan^age — of  the  answer  given  by 
Section  II  concerning  me  form  and  effects  of  such  an  acceptance 

Question  16.  Guaranty  (aval).    Should  the  law  recognize  guaranty? 

The  chairman  stated  that  all  sections  had  answered  affirmatively. 

Mr.  Nagy  pointed  out  that  a  distinction  should  be  made.  There 
might  be  K>und  on  the  bill  of  exchange  a  mere  cosignature,  or  a  signa- 
ture given  expressly  as  a  bond.  In  the  first  instance  the  cosigner 
had  no  recourse  a^inst  the  party  who  had  si^ed  in  the  first  place. 
Should  the  same  distinction  be  made  in  the  uniform  law  ? 

Mr.  Simons  replied  that  in  Germany  the  question  had  been  first 
considered  as  a  question  of  civil  law ;  but  fundamentally  the  distinc- 
tion made  by  Mr.  Nagy  was  rather  of  a  theoretical  character,  because 
the  difference  between  the  two  cases  existed  only  in  regard  to  the  de- 
fenses which  might  be  set  up  against  the  cosigner.  Therefore  it 
would  be  preferable  that  the  law  should  grant  &e  recourse  in  all 
cases. 
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The  committee  concurred  in  this  opinion. 

With  regard  to  the  question  by  whom  guaranty  might  be  given, 
the  answer  made  by  Section  I  was  unanimously  agreed  to. 

"  The  guaranty  may  be  given  by  a  third  party  or  by  a  party  liable 
on  the  bill  of  exchange,  provided  that  the  security  of  the  holder  shall 
be  thereby  augmented." 

The  question  of  the  form  of  guarantee  was  then  taken  up. 

The  cnairman  summed  up  the  answers  given  by  the  sections. 

Mr.  Vivante,  in  order  to  avoid  misunderstandings,  proposed  that 
the  signature  of  the  guarantor  should  be  completed  by  a  special  state- 
ment— "  for  guaranty  "  (par  aval)  or  any  equivalent  formula — vindi- 
cating the  nature  of  the  obligation  assumed  by  the  signer. 

Mr.  Schneider  supported  the  opinion  of  Mr.  Vivante,  which  was  in 
harmony  with  a  j)rovision  of  the  Russian  law. 
•  Mr.  Simon  objected  that,  according  to  the  practice  of  trade,  every 
signer  is  considered  as  responsible  for  payment.  Supposing  that  the 
bill  contained  a  full  set  of  indorsements,  and  besides  a  mere  signature. 
If  a  special  statement  was  required  for  guarantee,  this  signature,  con- 
trarv  to  commercial  usages,  would  be  of  no  consequence. 

Mr.  Fischel  said  that  under  the  system  of  Mr.  Vivante,  it  would  be 
necessary  to  provide  for  the  case  in  which  the  special  statement  should 
have  been  omitted. 

Mr.  Vivante  replied  that  in  the  case  where  it  was  not  possible  to 
ascertain  whether  an  indorsement  or  a  guarantee  was  in  question,  the 
signature  should  be  declared  null. 

-The  question  was  put  to  a  vote,  the  result  being  the  following: 

Ayes  (7) :  Argentina,  Belgium,  Brazil,  Italy,  Russia,  Turkey, 
Switzerland. 

Nays  (7) :  Austria,  Hungary,  France,  Great  Britain,  Luxemburg, 
the  Netherlands,  Sweden. 

Grermany  and  Denmark  abstained  from  voting. 

The  vote  resulting  in  a  tie,  the  chairman  suggested  that  the  ques- 
tion should  be  taken  up  again  in  a  subsequent  sitting.  The  suggestion 
met  with  general  assent. 

The  committee  discussed  the  proposal  made  by  Section  I,  accord- 
ing to  which  the  national  laws  might  assimilate  guarantv  given  by 
a  separate  document  to  guaranty  inscribed  on  the  bill  of  exchange. 

Mr.  Ernest- Picard  declared  that  such  a  proposal  agreed  with  me 
French  law  and  practice.  For  the  sake  of  the  success  of  the  uniform 
law  in  France,  the  farmers  and  the  small  tradesmen  and  manufac- 
turers should  not  be  deprived  of  the  advantages  of  guaranty  given 
by  separate  document.  Such  a  guaranty  was  as  a  riue  given  to  the 
banks  for  an  aggregate  of  transactions,  and,  owing  to  the  supple^ 
mentary  security  derived  from  this,  favorable  conditions  of  dis- 
count could  be  assured  to  ihii  interesting  class  of  drawers  and  signers 
of  drafts.  The  uniform  law  might  remit  to  the  national  law  the 
care  of  providing  for  ^aranty  given  by  separate  act. 

In  reply  to  an  inquiry  made  by  Mr.  Beernaert,  Mr.  Emest-Picard 
added  that  guaranty  given  by  separate  act  involved  the  same  conse- 
quences as  Old  guaranty  on  the  bill  itself,  and  in  reply  to  a  question 
put  by  Mr.  Simons,  Mr.  Emest-Picard  replied  that  the  holder  was 
able  to  assert  his  rights  only  by  exhibiting  both  the  bill  and  the 
separate  document. 
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Mr.  Nagy  pointed  out  that  in  France  there  was  no  special  pro- 
cedure in  regard  to  actions  arising  from  the  bill  of  excnange,  but 
that  in  the  countries  where  such  procedure  existed,  as  in  Germany, 
in  Austria,  and  in  Hungary,  the  separate  document  could  not  be 
used  as  a  ground  for  them.  It  was  necessary,  therefore,  to  remit 
the  question  to  the  national  laws. 

The  chairman  drew  the  attention  of  the  committee  to  the  conflicts 
of  law  which  might  result  from  such  provisions  of  the  national  laws. 
Should  a  separate  document,  in  order  to  be  valid,  be  written  in  the 
country  in  which  it  was  permitted  by  law,  or  should  it  suffice  that 
the  bill  was  payable  in  that  country  ? 

Mr.  Simons  declared  that  he  would  be  able  to  support  the  pro- 
posal made  by  Section  I,  provided  the  conflicts  pointed  out  by  the 
chairman  could  be  regulated;  He  suggested,  therefore,  that  the 
question  should  be  remitted  to  the  committee  on  private  international 
law. 

Mr.  Lyon-Caen  pointed  out  that  this  question  of  conflicts  of  law 
was  of  slight  importance.  There  was  general  agreement  that  guar- 
anty by  a  separate  document  was  valid,  either  by  virtue  of  the  law 
of  exchan^  or  by  virtue  of  the  civil  law.  There  would  exist  a  dif- 
ference only  with  respect  to  defenses  and  the  procedure.  In  conse^ 
quence,  the  question  snould  be  referred  to  the  committee  on  private 
international  law.     (Greneral  assent.) 

The  question  what  should  be  the  effects  of  guaranty  was  then 
taken  up. 

The  president  observed  that  on  this  point  all  the  sections  were  in 
accord. 

On  the  request  of  Mr.  Vivante,  the  committee  came  back  to  the 
discussion  on  guaranty  given  by  separate  document  Mr.  Vivante 
said  that  it  would  be  in  conflict  with  the  principles  of  the  law  of 
exdiange  to  grant  recourse  to  a  person  who  did  not  figure  on  the 
bill. 

Mr.  Nagy  objected  that  the  case  was  the  same  if  recourse  was 
exercised  by  an  assignee  or  by  an  heir. 

Mr.  Vivante  was  of  a  contrary  opinion.  The  guarantor  had  a 
right  of  his  own,  whereas  the  assignee  and  the  heir  had  merely  the 
right  that  belonged  to  those  whom  they  represented. 

Mr.  Simons  made  a  reservation,  on  behalf  of  Germany,  of  the 
right  not  to  admit  guaranty  by  separate  document 
Question  16,  concerning  maturity,  was  taken  up. 
The  chairman  stated  that  all  sections  had  agreed  upon  fixing 
maturity  in  the  following  manner: 

1.  At  a  fixed  da^. 

2.  At  a  certain  time  after  a  given  date. 

3.  At  sight. 

4.  At  a  certain  time  after  sight 

In  regard  to  bills  of  exchange  payable  at  a  fair,  there  were  some 
divergences. 

Mr.  Schneider  said  that  such  bills  of  exchange  were  much  used  in 
Russia.  He  asked,  therefore,  that  the  uniform  law  should  mention 
such  bills,  but  should  leave  their  regulation  to  the  national  laws. 

Mr.  Carlin  pointed  out  that,  in  admitting  bills  of  exchange  payable 
*t  a  fair,  it  ought  to  be  fixed  by  the  imiform  law  on  which  day  of 
the  fair  maturity  should  take  place.    He  suggested  with  regard  to 
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this  that  the  resolution  adopted  by  Section  I  should  be  adopted, 
according  to  which  the  bill  would  be  due  on  the  day  previous  to  the 
day  on  which  the  fair  closed,  or  on  the  day  of  the  fair,  if  the  InJUer 
lasted  only  one  day. 

Mr.  Lyon-Caen  suggested  that  this  entire  subject  matter,  with  the 
details  which  it  involved,  should  be  left  to  the  national  laws.  How- 
ever, it  should  be  understood  that  no  other  bills  were  in  question 
except  bills  payable  at  a  fair,  which  were  drawn  on  a  country  where 
such  bills  were  permitted  by  the  national  law. 

The  chairman  stated  that  there  was  a  general  agreement  in  not 
permitting  "  usances." 

With  regard  to  days  of  grace,  Mr.  Lyon-Caen  stated  that  in 
France  the  courts  had  the  power  to  grant  days  of  grace  to  bona  fide 
debtors.  Hence,  it  would  be  better  not  to  adopt  the  proposal  made  by 
Section  I,  which  prohibited  the  courts  from  granting  days  of  grace. 
The  committee  aoopted  this  opinion. 

Section  I  had  put  a  new  question : 

What  shoald  be  decided  when  a  blU  of  exchange,  containing  no  special 
8tipalation»  is  payable  In  a  country  of  which  the  calendar  Is  different  from  that 
of  the  place  of  issue  of  the  bill? 

The  committee  decided  to  refer  the  question  to  the  committee  on 
form. 

The  chairman  submitted  for  discussion  the  question  proposed  by 
Section  I  : 

When  should  a  bill  of  exchange  be  presented  which  matures  on  a  holiday? 
The  answer  was  the  following : 

If  a  bill  matures  on  a  legal  holiday,  it  is  payable  on  the  next  subsequent 
business  day. 

Mr.  Lyon-Caen  stated  that  in  France  there  were  days  which  were 
not  legal  holidays,  but  on  which,  nevertheless,  payment  could  not  be 
demanded — for  example,  a  business  day  preceded  and  followed  by 
a  legal  holiday,  as  also  the  Monday  following  a  Sunday  which  was  at 
the  same  time  a  legal  holiday,  in  order  to  protect  such  customs, 
Section  I  wished  to  reserve  to  the  national  laws  the  power  to 
assimilate  the  days  on  which  payment  could  not  be  demanded  to 
legal  holidajrs.    This  proposal  was  carried. 

A  discussion  occurred  on  the  following  question : 

Within  what  period  should  bills  of  exchange  payable  at  sight  or  at  a  certain 
time  after  sight  be  presented? 

With  the  exception  of  Sir  Mackenzie  Chalmers,  who  gave  notice 
that  in  England  drawing  at  a  certain  time  after  sight  was  not  known, 
but  that  bills  were  to  be  .presented  there  within  a  "  reasonable  time," 
the  committee  agreed  to  grant  a  delay  of  six  months  running  from 
the  date  of  issue  and  not  subject  to  augmentation  on  account  of  dis- 
tance. 

With  regard  to  the  question  whether  this  delay  might  be  shortened 
or  lengthened,  Mr.  Carlin  proposed  to  grant  to  the  drawer  the  right 
to  stipulate  that  this  delay  might  be  shortened  or  lengthened. 

Mr.  Vivante,  in  accordance  with  the  proposal  made  by  Section  II, 
wished  to  recognize  for  the  drawer  the  right  only  of  abridging  such 
delay.  It  did  not  seem  admissible  to  him  that  the  drawer  should  be 
able  to  indefinitely  prolong  this  delay. 
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Mr.  Na^  did  not  see  any  reason,  grounded  on  general  interest, 
for  prohibiting  the  drawer  from  prolon^ng  the  delay. 

Messrs.  Simons  and  Emest-Picard  said  that,  in  practice,  there  was 
no  occasion  to  fear  abuse  of  such  a  power. 

Mr.  Beemaert  suggested  that  a  maximum  of  one  year  should  be 
granted ;  any  longer  extension  should  be  reduced  to  this  maximum. 

After  this  proposal  had  been  carried,  Mr.  Jitta  inquiiied  if  the 
drawer  alone  was  entitled  to  modify  the  delay  of  six  months. 

Mr.  Simons  replied  that  the  indorser  should  also  have  the  right 
to  shorten  the  delay,  because  he  had  the  right  to  restrict  his  guaranty 
as  it  pleased  him. 

The  principle  of  this  question  having  already  been  decided  upon, 
in  the  discussion  on  indorsement,  the  committee  remitted  to  the  ''  rap- 
porteurs "  the  task  of  putting  it  in  suitable  form. 

Question  17.  When  should  payment  be  demanded  and  effected? 

The  chairman  summed  up  the  answers  of  the  sections  to  this  ques- 
tion. 

Mr.  Lyon-Caen  stated  that  there  was  an  agreement  on  the  right 
of  the  holder  to  present  the  bill  on  the  very  day  of  maturity,  but  the 
question  was  if  he  was  bound  to  do  so.  The  French  Code  of  Com- 
merce imposed  formally  such  an  obligation;  the  holder  who  did  not 
comjply  with  it  was  liable  to  a  suit  for  damages. 

Mr.  Simons  stated  the  differences  existing  from  this  standpoint 
between  the  German  and  French  legislations.  These  differences 
arose  from  the  fact  that  the  German  law  granted  to  the  holder  his 
distinctive  rights,  the  exercise  of  which  was  subject  to  the  law,  while 
the  French  law  considered  him  as  an  agent  having  obligations  with 
regard  to  the  person  giving  authority  to  him.  Mr.  Simons  recalled 
that,  on  the  other  hand,  the  French  law  did  not  allow  the  drawing 
of  protest  before  the  day  subsequent  to  the  day  of  maturity,  whereas 
the  (jerman  law  permitted  it  to  be  drawn  on  the  very  day  of  ma- 
turity. In  presence  of  these  two  kinds  of  divergences  he  proposed  a 
compromise  by  which  the  French  law  should  abandon  the  obliga- 
tion of  the  holder  to  present  the  bill  on  the  day  of  maturity,  and  the 
German  law  should  abandon  the  power  granted  to  the  holder  to  draw 
up  the  protest  on  the  day  of  maturity. 

Mr.  Wagy  explained  the  system  in  force  in  Austria,  in  Hungary, 
and  in  Germany,  according  to  which  the  holder  might  present  the 
bill,  without  being  obliged  to  do  so,  but  must  draw  protest  at  least 
on  the  second  day  after  maturity. 

Mr.  Fischel  stated  that  there  were  important  reasons  for  adopting 

the  German  system.    In  many  cases  the  bill  was  paid  only  at  the 

time  the  notary  came  for  drawing  protest.    For  this  reason  the 

periods  for  presentment  and  for  protest  should  be  the  same. 

Mr.  Wurth-Weiler  corrected  the  response  given  in  the  report  of 

Section  IV,  which  should  be  understood  as  follows: 

Payment  might  be  demanded,  bat  in  such  a  case  should  be  made  on  the  day 
<A  maturity. 

Sir  Mackenzie  Chalmers  stated  that  in  England  presentment  on 
the  very  day  of  maturity  was  obligatory. 

The  committee  adopted  unanimously  the  proposal  of  Mr.  Simons. 

The  chairman,  citing  the  case  in  which  the  bill  having  not  been 
paid  on  presentment  but  only  at  the  time  of  the  notice  of  protest, 
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inquired  on  whom  should  devolve  the  expenses  involved  in  the  prepa- 
ration of  the  protest. 

Mr.  Simons  replied  that  the  question  could  be  resolved  in  three 
different  ways : 

1.  The  expenses  were  a  part  of  the  amount  to  be  paid  by  the 
drawee; 

2.  By  virtue  of  the  civil  law  the  drawee  was  bound  to  pay  the 
expenses,  but  not  at  the  same  time  as  the  amount  of  the  bill; 

3.  The  expenses  were  devolved  upon  the  holder. 
The  committee  took  no  resolution  on  this  subject. 

Question  17.  (ft)  Should  the  holder  be  compelled  to  receiye  payment  before 
maturity? 

The  following  answer,  proposed  by  Section  I,  was  adopted : 

No,  unless  there  Is  a  refusal  to  accept  by  the  drawee,  bankruptcy  of  the  ac- 
ceptor, or  events  assimilated  to  bankruptcy  by  national  legislation. 

Question  17.  (c)  What  rules  should  be  established  by  the  law  with  regard 
to  the  validity  of  payment  at  maturity,  or  before  maturity. 

The  chairman  summed  up  the  reports. 

Mr.  Vivante  criticized  the  terms  which  were  to  be  found  in  the 
answer  made  by  Section  I : 

In  case  of  payment  the  drawee  is  presumed  to  be  fully  discharged,  regulation 
^concerning  this  subject  being  remitted  to  national  legislation. 

Mr.  Lyon-Caen  stated  that  there  might  be  cases  in  which,  notwith- 
standing payment,  the  drawee  should  not  be  discharged — for  exam- 
ple, in  case  he  paid  in  bad  faith  to  a  person  incapable,  to  a  thief^  or 
to  a  forger.  For  this  reason  one  could  only  establish  a  presumption, 
which  might  be  destroyed. 

Mr.  Vivante  could  not  admit  this  reason  as  decisive,  because  such 
cases  might  present  themselves  upon  the  occasion  of  any  payment. 
It  was  a  general  principle  that  he  who  pays  should  inform  himself 
of  the  capacity  of  the  person  to  whom  he  pays. 

Mr.  Simons  also  opposed  Mr.  Lyon-Caen's  statement.  The  ques- 
tion involved  was  of  a  general  character,  and  could  not  be  specially 
resolved  with  regard  to  the  law  of  exchange. 

The  sitting  was  terminated  at  12.45  p.  m. 


Seventh  Session,  July  12,  1910. 

Chairman,  Mr.  Asser. 
The  sitting  was  opened  at  9.30  a.  m. 

Mr.  Schneider  read  the  following  statement,  concerning  the  ques- 
tion previously  discussed: 

What  should  be  the  provisions  of  the  law  with  reference  to  the  maturity  of 
biUs  payable  at  a  fixed  day  (at  a  fftir)  ? 

Section  II  thought  proper  to  leave  the  regulation  of  bills  of  exchange  payable 
at  a  fair  to  the  laws  of  the  different  countries. 

Section  I  proposed  to  declare  that  a  bill  of  exchange  payable  at  a  ftdr  was 
due  on  the  day  previous  to  the  closing  day  of  the  fair,  or  on  the  day  of  the  fair, 
if  it  did  not  last  more  than  one  day. 

Such  a  provision  conforms  to  the  Russian  law,  and  for  this  reason  I  consented 
to  Its  insertion  in  the  uniform  law,  but  to  my  regret,  I  omitted  to  explain  that 
the  Russian  law  recofoilzes  two  kinds  of  bills  payable  at  a  fair:  (1)  Payable 
at  such  a  fair ;  and  (2)  payable  at  such  a  fair  at  sight 
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The  proposal  of  Section  I  related  to  the  first  kind  of  bills,  the  bUls  of  the 
second  kind  being  payable  cm  the  day  of  presentment  for  payment  at  any  time 
during  the  continuance  of  the  fair. 

In  my  opinion,  it  would  not  be  conyenient  to  insert  such  a  provision  In  the 
uniform  law,  and  the  committee  should  limit  itself  to  the  proposal  made  by 
Section  II — ^to  leave  the  regulation  of  the  question  to  the  laws  of  the  different 
countries. 

The  chairman  acknowledged  the  statement  made  by  Mr.  Schneider. 
Mr.  Lyon-Caen  pointed  out  that,  with  regard  to  the  question  of 
guaranty  (aval),  Section  L  in  accordance  with  the  draft  proposed 
by  the  German  delegation  (art.  61 ),  had  admitted  partial  guaranty. 
The  report  should  specify  the  solutions  intended  to  be  given  by  the 
law  to  the  difficulties  which  might  arise  on  this  question. 

The  chairman  acknowledged  the  statement  made  by  the  honorable 
"  rapporteur,"  and  submitted  for  discussion  the  question  which  had 
been  reserved  at  the  previous  sitting. 

With  re^rd  to  the  special  rights  to  be  granted  to  the  holder, 
should  the  insolvency  of  the  drawee,  when  not  legally  established,  be 
assimilated  to  his  failure?  It  was  true  that  in  practice  the  absence 
of  such  an  assimilation  involved  difficulties  whicn  were  often  great; 
but,  on  the  other  hand,  the  notion  of  insolvency  was  in  itself  so  vague 
that  it  seemed  dangerous  to  attach  legal  consequences  thereto.  While 
recognizing  that  strong  arguments  might  be  made  in  favor  of  either 
of  the  two  systems,  the  diairman  hesitated  to  give  his  vote  to  the 
system  of  assimilation. 

Mr.  Simons  proposed  that  the  discussion  should  be  postponed  until 
the  form  and  effects  of  recourse  were  made  more  specific. 

Mr.  Nagy  objected  to  this  proposal  of  postponement.  The  prin- 
ciple should  be  laid  down  and  the  examination  of  details  be  taken 
up  later  on. 

Mr.  Fischel  thought  that  this  work  would  be  useless,  for  it  would 
be  necessary  to  return  to  the  question  when  the  committee  should 
come  to  deal  with  the  procedure  of  recourse. 

Mr.  Lyon-Caen  thought  that  the  entire  procedure  should  be  re- 
mitted to  national  legislation.  If  Mr.  Fischel  intended  to  speak  of 
the  object  of  recourse,  then  he  inquired  what  was  meant  by  it.  In 
his  opinion  the  holder  at  maturity  could  exercise  recourse  against 
the  signers  of  the  draft  only  for  its  amount.  If  the  amount  of  the 
recourse  was  different  then  he  requested  the  postponement  of  the 
discussion. 

Mr.  Fischel  said  that  he  had  in  view  merely  the  form  of  the 
recourse. 

Mr.  van  Gelderen  stated  that  he  would  vote  for  the  motion  for 
postponement,  which  seemed  to  be  necessary  for  some  delegates,  in 
order  that  the  question  mi^ht  be  studied. 

Mr.  Vivante  inquired  if  the  chairman,  as  a  consequence  of  his 
statement,  was  not  mclined  to  make  a  proposal. 

The  chairman  declared  that  his  proposal  could  be  summed  up  as 
foUows: 

1.  Insolvency,  when  legally  established,  should  be  assimilated  to 
bankruptcy. 

2.  The  national  law  should  indicate  the  cases  of  insolvency  which 
possess  such  a  character. 

Nevertheless,  he  gave  priority  to  the  motion  of  order  made  by  Mr. 
Simons, 
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The  committee,  on  being  consulted,  decided  to  postpone  the  discns- 
sion  until  the  next  dajr. 

The  chairman  submitted  again  for  discussion  the  question  of  the 
form  of  guaranty: 

Should  the  uniform  law  prescribe  the  word  "guaranty"  (aTal),  or  any 
equivalent  formula,  or  should  it  be  satisfied  with  a  mere  signature? 

Mr.  Vivante  was  a  supporter  of  the  expression  "guaranty,"  or 
some  other  equivalent.  He  considered  it  as  necessary  in  order  to 
make  dear  the  obligation  involved  by  each  signature;  a  signature 
not  preceded  by  the  word  "  guaranty  "  should  be  null. 

Mr.  Simons  said  that,  as  all  which  contributed  to  make  the  bill 
more  clear  should  be  adopted,  he  supported  the  opinion  of  Mr.  Vi- 
vante. The  uniform  law  should  determine  the  cases  in  which  a 
signature  placed  on  the  back  of  the  bill  did  not  constitute  an  indorse- 
ment. 

Mr.  Nagy  opposed  the  views  of  Mr.  Vivante.  According  to  the 
German  law  one  was  bound  by  virtue  of  the  bill  of  exchange,  even  if 
there  was  only  one  signature  on  the  back  of  it;  a  fortiori  one  was 
bound  by  a  signature  preceded  by  the  word  "  guaranty."  The  pro- 
posal of  Mr.  Vivante  would  tend  to  lessen  the  force  of  the  bill  of 
exchange,  because  it  proposed  to  nullify  the  signature  given  for 
guaranty  and  not  preceded  by  the  term  "guaranty."  This  was  in 
contradiction  with  many  systems  of  legislation.  Mr.  Vivante  had 
defended  his  proposal  by  invoking  the  necessity  of  avoiding  a  mis- 
understanding concerning  the  scope  of  the  obligation  which  was  in- 
volved by  a  signature.  This  was  a  matter  of  precaution  for  the 
signer.  It  was  not  the  function  of  the  imiform  law  to  protect  those 
who  gave  their  signature  lightly. 

Mr.  Fischel  insisted  upon  the  necessity  of  making  concessions, 
especially  in  the  direction  of  clearness  and  precision.  If  the  new 
law  required  that  the  guarantor  should  place  above  his  signature  an 
expression  required  by  the  said  law,  the  guarantor  who  actually  was 
accustomed  to  place  there  a  mere  signature  would  comply  with  the 
new  prescription,  even  if  such  a  prescription  was  contrary  to  his 
practice.  The  committee  had  decided  that  a  mere  signature  placed 
on  the  face  of  the  bill  should  constitute  acceptance,  and  that  a  signa- 
ture placed  on  the  back  should  be  an  indorsement  It  would,  there- 
fore, oe  convenient  to  make  clear  the  meaning  of  any  other  signature. 
Consequently,  a  signature  given  as  a  guarantee  should,  by  a  formula 
accompanying  it,  make  itself  distinguishable  from  a  signature  given 
for  acceptance  or  for  indorsement. 

Mr.  Hammerschlag  said  that,  it  being  understood  that  the  uniform 
law  should  require  the  formula  setting  forth  guarantee,  the  result 
of  such  a  re<]^uirement  would  be  that  if  somebody  had  signed  on  the 
face  of  the  bill,  and  if  this  signature  was  not  that  of  the  drawee,  it 
would  be  considered  as  null.  Consequently,  the  proposed  rule  should 
be  modified  with  respect  to  this  point,  that  a  signature  placed  on  the 
face  of  the  bill,  when  not  the  signature  of  the  drawee,  should  be  con- 
sidered as  a  "  guarantee." 

Mr.  Carlin  said  that  it  would  be  necessary,  in  order  to  succeed  in 
framing  a  uniform  law,  to  abandon  here  and  there  provisions  of  the 
national  laws. 


IKTBBKATIONAL  OOKFEBEKOE  OH  BUAJR  OF  EXCHAKGB.       187 

Mr.  Simons  inquired  how  it  would  be  possible  to  cancel  a  signa- 
ture pla4sed  on  the  back  of  the  bill  and  not  accompanied  with  the 
statement  of  guarantee.  How  could  it  be  proven  that  it  did  not  in- 
volve an  indorsement  in  blank? 

Mr.  Vivante  replied  that  the  signature  which  could  be  considered 
as  involving  an  indorsement  in  blank  should  have  force  as  such.  If 
the  series  of  indorsements  was  full,  a  mere  signature  placed  on  the 
back  of  the  bill  would  be  considered  as  nulL  The  same  solution 
would  have  to  be  adopted  with  re^rd  to  a  signature,  other  than  that 
of  the  drawee,  which  should  be  placed  on  the  face  of  the  bill.  Such 
a  solution  was  required  by  logic. 

Mr.  Ernest- Picard  found  danger  in  increasing  the  causes  of  nullity 
of  signatures.  A  signature  other  than  the  signature  of  the  drawee, 
if  placed  on  the  face  of  the  bill,  should  be  considered  as  a  guarantee; 
if  placed  on  the  back,  it  should  have  the  force  of  an  indorsement. 

Sir  Mackenzie  Chalmers  stated  that,  according  to  the  Anglo-Saxon 
law,  a  mere  signature  was  considered  as  given  for  guarantee. 

Mr.  Vivante  said  he  was  inclined,  by  way  of  concession,  to  admit 
as  a  guarantee  a  mere  signature  placed  on  the  face  of  the  bill. 

The  chairman  put  to  a  vote  the  proposal  made  by  Mr.  Vivante, 
which  was  summed  up  as  follows : 

The  uniform  law  shaU  require,  besides  the  signature,  the  term  "  guarantee " ; 
btn  if  placed  on  the  face  of  the  bill,  a  mere  signature  shall  be  sufficient 

The  proposal  was  unanimously  carried,  with  the  exception  of 
Great  Britain,  which  cast  a  negative  vote. 

Mr.  Lyon-Caen,  as  "rapporteur,"  requested  that  the  party  for 
whom  ^arantee  was  given  should  be  stated. 

The  chairman  replied  that,  except  for  proof  to  the  contrary,  guar- 
antee should  be  considered  as  given  for  the  drawer. 

Mr.  Naffir  considered  that  it  should  be  presumed  to  have  been  given 
in  favor  or  the  acceptor. 

Mr.  Vivante  declared  that  practice  had  shown  the  serious  incon- 
veniences involved  in  the  view  of  Mr.  Nagy.  It  was  not  possible  to 
presume  that  guarantee  was  given  for  the  acceptor,  because  if  ac- 
ceptance was  lacking,  the  presumption  would  fail.  It  would  also 
be  dangerous  to  presume  that  guarantee  was  given  for  the  drawer,  or 
if  the  bill  was  accepted,  for  the  acceptor,  because  the  holder  could 
not  know  whether  the  bill  bore  the  signature  of  the  acceptor  or  not — 
at  the  time  of  guarantee — and  would  not  know  whether  or  not  he 
should  have  a  protest  drawn  in  order  to  maintain  his  right  of  action 
against  the  guarantor.  For  these  reasons  he  supported  the  solution 
suggested  by  the  chairman. 

The  discussion  of  question  17  was  then  taken  up: 

id)  Should  It  be  admitted  that  except  for  a  contrary  stipulation  In  thi^*!)!!! 
of  exchange,  payment  may  be  made  In  money  or  In  bank  notes  having  legal 
circulation  at  the  place  of  payment? 

Should  the  law  stipulate  at  what  rate  (In  default  of  a  special  stipulation  in 
the  bill  of  exchange)  the  value  of  the  bill  should  be  calculated  If  It  contains 
the  Indication  of  an  amount  In  a  different  money  from  that  of  the  place  of 
payment? 

The  chairman  stated  that  the  first  part  of  this  question  had  been 
unanimously  answered  in  the  affirmative.  With  regard  to  the  second, 
he  informed  the  committee  of  the  distinctions  made  by  Section  L 

Four  chief  cases  were  to  be  considered : 
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1.  If  the  amount  of  the  bill  was  indicated  in  the  money  of  the 
place  of  payment,  there  was  no  doubt  that  the  bill  was  payable  in 
such  money. 

2.  If  the  amoimt  of  the  bill  was  indicated  in  the  money  of  the 
place  of  issue^  it  might  be  paid  in  the  money  of  the  place  of  payment. 
In  this  case,  the  rate  of  exchange  should  be  calculated  according  to 
the  quotation^  on  the  day  of  maturity,  of  sight  drafts  drawn  frcNn 
the  country  of  payment  on  the  country  of  issue. 

It  did  not  seem  necessary,  in  view  of  the  complexity  of  the  cases 
which  might  arise,  to  provide  more  definitely  for  the  method  of 
calculation  of  the  quotation  of  the  day.  This  was  a  question  which 
was  to  be  resolved  by  banking  usa^. 

3.  If  the  amount  of  the  bill  was  indicated  in  money  of  a  country 
different  from  both  the  country  of  issue  and  the  country  of  payment, 
the  bill  might  also  be  paid  in  the  money  of  the  country  of  payment. 
The  rate  of  exchange  should  be  calculated  according  to  the  quota- 
tion, on  the  day  of  maturity,  of  bills  drawn  at  sight  from  the  country 
of  payment  on  the  country  whose  money  was  indicated. 

4.  If  the  bill  indicated  its  amount  in  a  money  which  bore  the  same 
name  in  the  country  of  issue  and  in  the  country  of  payment,  but 
having  a  different  value,  it  was  proper  to  admit  that  the  bill  referred 
to  the  money  of  the  place  of  payment. 

The  chairman  stated  that  the  first  three  cases  could  also  be  found 
in  the  reports  of  the  other  sections ;  the  fourth  one  was  stated  for  the 
first  time.    He  proposed  that  it  should  be  adopted. 

Mr.  Emest-Picard  said  that  the  idea  of  Section  I  was  to  leave  to 
the  banks  the  solution  of  the  difficulties  which  might  be  involved  in 
fixing  the  rate  of  exchange. 

The  chairman  pointed  out  that  the  question  of  the  rate  of  ex- 
change with  regard  to  sight  bills  had  not  been  provided  for  by  the 
law  of  the  Netherlands  and  that  this  omission  had  led  to  serious 
difficulties. 

Mr.  Vivante  requested  that  the  question  should  be  dealt  with, 
whether  or  not  a  creditor  miglit,  by  a  mutual  a^eement,  exempt 
himself  from  the  obligation  to  receive  payment  m  money  having 
forced  circulation  (cours  force). 

The  chairman  pomted  out  that  the  question  under  discussion  was 
different  from  that  which  had  been  raised  by  Mr.  Vivante.  It  con- 
cerned payment  of  a  bill  in  a  money  different  from  that  of  the  country 
where  the  bill  was  drawn. 

Mr.  Vivante  insisted,  however,  upon  deciding  whether  or  not  the 
creditor  should  be  bound  to  accept  a  payment  made  in  the  money  of 
a  place  where  there  was  a  forced  currency.  This  was  a  question  of  a 
public  character;  one  should  not  be  able  to  derogate  from  this  rule  by 
a  convention,  because  it  concerned  national  sovereignty. 

Messrs.  Simons,  Hanamerschlag,  and  Nagy  said  that  this  was  a 
question  which  fell  within  the  scope  of  the  law  pertaining  to  payment 
in  general.  It  ought  not  to  be  regulated  by  the  uniform  law,  but 
should  be  determined  by  financial  legislation. 

According  to  the  opinion  of  Mr.  Lyon-Caen,  it  was  proper  to  dis- 
tinguish between  legal  circulation  and  forced  circulation.  All  that 
had  been  said  referred  only  to  legal  circulation.  One  might  validly 
stipulate  that  payment  should  be  made  in  specie  in  lieu  of  bank 
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notes,  but  when  forced  circulation  had  been  enacted  such  a  stipula- 
tion would  be  null  as  contrary  to  the  rights  of  sovereignty  of  the 
country  in  which  payment  was  made. 

Mr.  Fischel  stated  that  he  did  not  think  it  useful  to  specify  ex- 
actly the  rate  which  was  to  be  taken  as  a  basis  of  calculation.  If 
the  law  prescribed  the  rate  of  the  day  of  maturity,  such  a  prescrip- 
tion did  not  take  into  account  that  there  were  places  where  exchanges 
were  quoted  only  three  times  a  week.  If  the  law  prescribed  the  quo- 
tation of  the  nearest  place  of  exchange,  in  case  there  had  been  no 
quotation  in  the  place  in  c[uestion,  this  could  lead  to  the  result  that 
in  many  cases  the  quotation  at  Hamburg  would  have  to  be  taken 
as  a  basis  for  a  bill  drawn  on  Berlin.  Under  such  circumstances  it 
seemed  to  him  preferable  to  use  the  formula  of  the  German  law 
(art.  37),  which  declared  that  the  bill  of  exchange  "was  payable 
according  to  its  value  at  maturity"  (nach  ihrem  Werte  zur  Ver- 
f allzeit) ,  and  to  leave  it  to  local  practice  to  determine  methods  of 
calculation.  Mr.  Fischel  stated  that  he  feared  no  difficulties  if  it 
was  permitted  to  fix  the  rate  according  to  local  practice.  He  re- 
called also  the  provision  of  paragraph  2  of  article  46  of  the  Gferman 
draft,  which  said: 

The  bin  of  exchange  in  which  the  rate  of  exchange  has  been  indicated  by 
the  drawer  or  by  an  indorser.  In  accordance  with  authority  given  by  him  on 
.  the  bill,  shall  be  paid  according  to  such  rate.  In  the  mon^  of  the  country. 

The  chairman  suggested  that  the  answer  to  the  question  should  be 
framed  in  accordance  with  the  desire  set  forth  by  Mr.  Fischel. 

Mr.  Schneider  declared  that  he  could  not  ^ve  his  adhesion  to  an 
imperative  clause,  the  matter  being  regulatea  in  Russia  by  a  differ- 
ent provision. 

Mr.  Hammerschla^  requested  that  the  uniform  law  should  not 
concern  itself  with  the  question  whether  or  not  it  might  be  stipu- 
lated that  payment  should  be  made  in  specie  in  case  there  was  forced 
circulation.  Such  a  matter  could  be  regulated  only  by  the  financial 
legislation  of  each  country. 
Mr.  Simons  supported  the  proposal  of  Mr.  Hammerschlag. 
Mr.  Ernest- Picard  said  that  the  stipulation  set  forth  in  the  Ques- 
tionnaire had  validity  only  in  case  of  legal  circulation. 

Mr.  Simons  objected  that  the  question  concerned  national  sover- 
eignty. It  was  therefore  pertinent  to  leave  to  national  legislation 
the  function  of  resolving  the  difficulty. 

Mr.  Lyon-Caen  said  he  did  not  see  why  the  parties  should  not  be 
able  to  agree  upon  payment  in  specie.  This  was  a  mere  application 
of  freedom  of  contract. 

Mr.  Fischel,  recalling  the  observation  made  in  Section  II  by  i^he 
Grennan  delegation,  supported  the  proposal  made  hj  Mr.  Hammer- 
schlag, which  he  understood  involved  the  suppression,  not  only  of 
the  words  "except  for  a  contrary  stipulation,"  but  the  whole  of 
question  17  (rf),  paragraph  1.  It  was  a  matter  which  should  be  left 
to  the  financial  laws  of  each  country.  This  manner  of  proceeding 
left  unimpaired  freedom  of  contract,  especially  in  the  cases  pointed 
out  by  Mr.  Lyon-Caen. 

Mr.  Lyon-Caen  considered  that  the  Questionnaire,  not  being  the 
work  of  the  conference  itself,  could  not  be  changed.  There  was  en- 
tire agreement  to  the  statement  that  a  bill  was  payable  in  the  money 
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of  the  coimtry  on  which  it  was  drawn.  Disagreement  was  limited  to 
the  question,  ^'  Should  a  stipulation  to  the  contrary  be  admitted  t  ^ 
France  answered  in  the  affirmative,  but  other  countries  could  pro- 
hibit such  a  stipulation. 

Mr.  Fischel  pointed  out  that  the  committee  should  attempt  to 
provide  only  for  the  general  rule — that  parent  should  be  made  in 
money  or  bank  notes  having  legal  circulation  in  the  place  of  pay- 
ment. The  question  whether  or  not  one  mi^ht  derogate  from  tlus 
rule  by  a  special  contract  should  be  left  to  national  lej^slation. 

The  chairman  proposed  to  the  committee  to  renut  to  the  "rap- 
porteur "  the  duty  of  indicating  that  the  conference  did  not  intend 
to  deal  with  questions  concerning  the  financial  laws  of  each  country. 
(General  assent.) 

Question  17.  (e)  Should  the  law  concern  Itself  with  partial  payment  of  a 
bm  of  exchange,  either  by  permitting  it  or  forbidding  it? 

Mr.  Ernest-Picard  stated  that  Sections  I  and  II  admitted  partial 
payment.  In  France,  it  was  not  permitted — for  two  reasons:  First, 
it  was  feared  that  bad  payers  would  avail  themselves  of  it  in  order 
not  to  discharge  themselves  fully,  and  everything  which  strengfli- 
ened  respect  for  payment  at  maturity  was  held  as  very  important. 
Secondly,  partial  payment  involved  some  inconveniences  from  a 
practical  standpoint.  Usually,  it  was  an  agent  of  a  bank  or  of  the 
post  office  who  was  entrustea  with  the  collection.  Neither  the  one 
nor  the  other  was  qualified  for  accepting  a  partial  payment,  from 
whence  would  arise  delays  and  complications.  In  order  to  obviate 
as  far  as  possible  such  inconveniences,  he  suggested  that  partial  pay- 
ment should  be  made  at  the  domicile  of  the  holder  or  in  the  hands 
of  the  bailiff,  if  the  bill  was  subject  to  protest. 

Mr.  Nagy  did  not  accept  the  views  of  Mr.  Ernest-Picard.  If  par- 
tial acceptance  was  admitted,  it  should  be  the  same  with  partial 
payment. 

Mr.  Lyon-Caen  said  he  agreed  with  Mr.  Nagy  as  a  matter  of 
principle.  Partial  payment  should  be  admitted;  but  the  proposal 
made  by  Mr.  Ernest-Picard  tended  merely  to  limit  its  inconveniences 
for  the  holder  of  a  bill. 

Mr.  Nagy  stated  that  under  such  conditions  he  could  accept  the 
proposal  made  by  Mr.  Ernest-Picard,  provided  that  the  right  was 
recognized  for  national  legislation  to  restrain  its  scope. 

The  proposal  made  by  Mr.  Ernest-Picard  was  then  adopted. 

Mr.  Ernest-Picard  suggested  that  a  provision  similar  to  that  of 
the  German  draft  shouldbe  adopted  with  regard  to  recourse  in  case 
of  partial  payment. 

Mr.  Simons  requested  that  the  committee  should  adopt  the  provi- 
sion of  the  German  draft,  according  to  which,  if  recourse  had  been 
exercised  in  consequence  of  nonacceptance  of  a  part  of  the  amount 
of  the  bill,  the  party  liable  could  only  require  that  the  payment  of 
the  said  part  should  be  stated  on  the  bill,  and  that  a  receipt  should 
be jriven  to  him  for  it. 

This  was  adopted. 

Question  IS.  (a)  By  whom  and  for  whom  should  payment  fbr  honor  be  per- 
mitted? 

The  chairman  read  the  reports  of  the  sectionsw 
"  By  whom  ? "    The  committee  accepted  the  answer  made  by  Sec- 
tions I  and  IL 
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(The  drawer  and  each  indorser  may  designate  a  referee  in  the  bill 
of  exchange.) 

"  For  whom  ?  "    For  any  party  bound  by  virtue  of  the  bill. 

Mr.  Nagy  pointed  out  mat  the  acceptor  could  not  indicate  a 
referee. 

Mr.  Schneider  said  that^  in  Section  II,  he  had  proposed  to  admit 
that  payment  for  honor  mi^ht  also  be  made  in  favor  of  the  acceptor. 
He  maintained  his  proposal,  referring  to  the  votes  of  all  the  other 
sections. 

The  committee  adopted  his  views. 

"  When  !  "    After  the  protest  or  its  equivalent. 

New  question.  In  case  several  persons  offer  to  pay  for  honor,  wliicli  shall  be  | 

preferred? 

The  person  whose  payment  shall  lead  to  the  greatest  number  of 
discharges  of  parties  liable. 

In  the  case  (very  rare^  where  several  interveners  should  discharge 
an  equal  number  of  parties  liable,  the  option  shall  be  left  to  the  party 
for  whom  payment  for  honor  takes  place. 

Question  18.  (&)  Form  of  payment  for  honor. 

The  payment  should  be  set  forth  in  writing.  It  should  not  be 
necessary  to  state  it  in  the  protest, 

Mr.  van  Gelderen,  who  had  alone  opposed  this  solution  in  Section 
I,  joined  the  majority. 

(c)  Effect  of  paymoit  for  honor. 

Whoever  pays  for  honor  shall  be  subrogated  to  the  rights  and 
recourses  of  the  holder  against  the  party  for  whom  he  has  inter- 
vened, the  parties  liable  previous  to  the  latter,  and  the  acceptor. 
Subsequent  parties  liable  shall  be  discharged. 

Mr.  Simons  objected  to  the  word  "  subrogated.''  In  his  opinion, 
the  intervenor  had  a  right  of  his  own. 

Mr.  L#yon-Caen  replied  that  "  subrogated  "  was  the  legal  term. 

Mr.  Carlin,  with  reference  to  the  report  of  Section  1,  noted  that 
the  payer  for  honor  was  not  able  to  indorse  the  draft.  He  pointed 
out  that  this  was  an  exception  to  the  rule  which  permitted  mdorse- 
inent  subsequent  to  maturity. 

Question  19.  (a)  What  formalities  should  be  fulfilled  by  the  holder  aa  the 
condition  of  the  right  of  recourse? 

The  chairman  summed  up  the  reports;  he  stated  that  the  function 
of  regulating  the  form  of  protest  or  declaration  might  be  remitted  to 
national  legislation.  He  inquired  if  such  was  not  the  solution  set 
forth  by  Section  I. 

Mr.  Lyon-Caen  answered  in  the  affirmative.     Section  I  wished 
merely  that  the  uniform  law  should  make  the  declaration  obligatory. 
The  chairman  thought  that  entire  freedom  should  be  left  to  the 
national  laws  with  regard  to  this  question. 
Mr.  Simons  supported  this  opinion. 

Mr.  Vivante  insisted,  on  the  contrary,  that  the  uniform  law  should 
deal  with  the  declaration  and  should  prescribe  the  registration  of  the 
declaration  of  refusal  within  the  delay  granted  for  protest.  The 
two  additional  days  granted  by  the  Italian  law  for  the  registration 
of  the  declaration  had  been  the  cause  of  abuses. 
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The  chairman  suggested  that  the  national  laws  should  be  left  en- 
tirely free  with  respect  to  the  use  of  the  declaration,  while  the  uni- 
form law  should  prescribe  that  declaration  should  be  subject  to  the 
same  delays  as  protest. 

Mr.  Simons  inquired  if  the  declaration  was  much  used  and  if  it 
could  not  be  excluded. 

Mr.  Vivante  strongly  objected  to  this.  The  declaration  involved 
important  advantages,  for  instance,  in  case  of  failure  it  avoided  costs 
ana  expenses. 

Mr.  Fischd  thought  that  declaration  should  be  admitted  only  in 
case  of  failure;  he  considered  that  it  would  not  be  proper  to  go  fur- 
ther. 

The  chairman  pointed  out  tiiat  in  that  case  everything  would  re- 
main in  statu  quo. 

Mr.  Fischel  replied  that  the  aim  of  the  uniform  law  should  be  to 
give  more  security;  from  this  standpoint  the  declaration  was  dan- 
gerous and  could  not  be  admitted  except  in  case  of  failure. 

The  chairman  repeated  that,  in  his  opinion,  the  declaration  should 
be  neither  imposed  nor  prohibited  by  the  uniform  law.  However,  he 
maintained  that  a  declaration,  signed  by  the  principal  party  con- 
cerned, gave  more  security  than  a  protest  drawn  up  by  a  public 
oflScer. 

Mr.  Schneider  pointed  out,  as  opposed  to  the  principle  that  the 
I>rotest  or  declaration  could  not  be  made  after  the  expiration  of  the 
time  granted  for  presentment  of  the  bill  of  exchange,  that  according 
to  the  law  of  his  country,  protest  might  be  drawn  on  the  day  subse- 
qu^it  to  the  expiration  of  the  stated  time. 

This  was  explained  by  the  provisions  concerning  protest.  The 
bill  of  exchange  was  presented  to  the  notary  on  one  of  the  days 
granted  for  presentment  of  the  bill  to  the  drawee;  the  notary  pre- 
sented the  bill  to  the  latter  on  the  same  day  and  drew  up  a  protest 
if  payment  was  not  made  at  his  own  house  on  the  next  day  before 
8  o'clock. 

The  chairman  said  he  wished  that,  for  the  sake  of  conciliation, 
Russia  would  consent  to  give  up  these  provisions. 

Mr.  Lyon-Caen  took  up  again  the  declaration.  Should  it  be  ad- 
mitted in  case  of  refusal  of  acceptance  ? 

The  chairman  answered  in  the  affirmative. 

Mr.  Lyon-Caen  stated  that,  with  regard  to  drafte  at  a  certain  time 
after  sight,  the  dated  visa  had  not  been  admitted ;  in  admitting  the 
declaration  one  would  come  back  to  the  dated  visa. 

The  proposal  made  by  the  chairman,  leaving  freedom  to  the  na- 
tional laws  to  assimilate  the  declaration  to  the  protest,  was  then 
adopted. 

When  shonld  protest  be  made? 

The  chairman  read  the  reports  of  the  sections. 

Mr.  Fischel  made  a  remark  concerning  the  report  of  Section  I, 
which  said  that  protest  should  be  made  at  least  on  the  second  business 
day  following  maturity.  It  was  important  to  know  precisely  what 
was  meant  by  this.  He  suggested  that  it  should  be  clearly  stated 
that  the  time  should  run  from  the  day  "  on  which  payment  might  be 
demanded''  (not  from  maturity).  For  example,  a  draft  maturing 
on  a  Sunday  was  payable  on  Monday — ^the  last  day  available  for 
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drawing  up  a  protest  should  be  Wednesday,  not  Tuesday ;  if  Wednes- 
day was  a  holiday  a  valid  protest  might  be  drawn  up  on  the  next 
business  day. 

Mr.  Wurth-Weiler  said  that  in  Luxemburg  the  delay  was  pro- 
longed only  if  the  last  day  was  a  holiday. 

Mr.  van  Gelderen  statea  that  the  Argentine  law  was  identical  with 
the  law  of  Luxemburg.  However,  by  way  of  conciliation,  he  was 
inclined  to  support  the  proposal  made  by  Mr.  Fischel  and  invited  Mr, 
Wurth-Weiler  to  miitate  him. 

Mr.  Wurth-Weiler  consented  to  do  so. 

The  proposal  of  Mr.  Fischel  met  with  general  assent. 

Place  of  protest. 

Mr.  Simons  thought  that  the  protest  should  be  made  in  the  place 
of  payment    This  was  agreed  to. 

Mr.  Lyon-Caen  took  up  again  the  question  of  the  declaration. 
Should  the  signature  of  the  domiciliataire  (person  at  the  domicile  of 
whom  payment  is  to  be  made)  or  of  the  referee  be  considered  as  suf- 
ficing ? 

Mr.  Vivante  replied  that  the  signature  of  the  referee  should  be 
sufficient,  but  not  that  of  the  domiciliataire. 

Mr.  Nagy  pointed  out  that  the  domiciliataire  might  live  in  the 
same  place  as  the  acceptor.  Where  was  protest  to  be  made  in  such 
a  case?     He  supported  the  opinion  of  Mr.  Simons. 

Mr.  Carlin  stated  that  the  opinion  of  Section  I  was  the  same. 

Mr.  Nagy  declared  that  he  joined  also  in  this  opinion,  although  his 
national  law  held  to  the  contrary. 

Question  19.  (h)  Should  notice  of  default  in  payment  be  given  to  the  obligees 
Undorsers  and  drawers)  and  within  what  time? 

The  chairman  read  the  report  of  Section  I  and  asked  the  opinion 
of  the  "  rapporteurs  "  of  the  other  sections. 

Mr.  Nagy  (Section  III)  inquired  who  ought  to  give  notice  of  pro- 
test— the  holder  and  the  indorsers  themselves  or  the  public  officer 
who  had  drawn  the  protest?  The  German  and  Hungarian  system 
seemed  hardly  practical.  According  to  its  provisions  the  public 
oflBcer  could  give  notice  of  protest  to  all  the  parties  liable  at  once. 

Mr.  Nagy  sought  guidance  from  the  French  law  of  1906,  which, 
however,  merely  prescribed  notice  to  the  drawer.  The  Russian  sys- 
tem was  about  fhe  same. 

The  "rapporteurs"  of  the  other  sections  supported  the  German 
system. 

Mr.  Simons  said  that  each  State  was  entirely  free  to  prescribe  to 
its  agents,  by  a  regulation,  that  they  should  give  the  notices  that 
seemed  to  such  State  to  be  convenient.  But  such  a  prescription 
should  not  tend  to  discharge  the  holder  from  the  obligation  imposed 
on  him  by  the  uniform  law  of  giving  notice  of  protest.  Assuredly, 
neglect  or  such  an  obligation  should  not  involve  a  liability  to  dam- 
ages in  case  the  previous  indorsers  should  have  already  received  a 
notice  from  the  public  officer.  But  if  the  obligation  of  the  holder 
was  abolished  and  devolved  upon  public  officers,  who  might  not  be 
solvent,  such  a  policy  would  involve  great  inconveniences.  At  least 
it  should  be  required  that  the  State  assume  full  responsibility  for  its 
agents. 
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Mr.  Vivante  was  opposed  to  the  proposal  of  Mr.  Nagy.  How 
could  the  public  officer  contrive  to  make  out  signatures  which  were 
often  illegible? 

Mr.  Schneider  explained  that,  in  Section  II,  he  had  joined  in  the 
proposal  made  by  ttie  German  delegation  concerning  notice,  but  at 
that  time  he  did  not  know  of  the  Hungarian  draft,  which  proposed 
the  system  adopted  hj  the  Russian  law  and  recommended  also  m  the 
draft  of  Dr.  Meyer,  i.  e.,  the  system  of  notice  by  the  public  officer 
entrusted  with  the  drawing  of  the  protest.  This  law  had  not,  up 
to  the  present  time,  given  rise  to  difficulties,  which  was  the  reason 
he  thought  it  useful  to  continue  it  in  force. 

Mr.  Hammerschlag  seconded  Mr.  Vivante.  According  to  the  sys- 
tem advocated  by  Mr.  Nagy  many  of  the  parties  liable  would  not  re- 
ceive notice. 

Mr.  Simons  recalled  that  in  Germany  the  post-office  agents  were 
authorized  to  draw  up  a  protest;  hence  it  would  be  impossible  to 
introduce  such  a  system  there. 

Count  Ehrensvard  suggested  the  adoption  of  the  German  system, 
and  to  add  to  it  the  ooligation  of  the  holder  to  give  notice  to  the 
drawer. 

Mr.  Fischel  supported  the  proposal  of  County  Ehrensvard  and 
objected  to  that  of  Mr.  Nagy,  which  would  involve  an  increase  of 
costs  and  expenses  and  give  rise  to  the  difficulties  pointed  out  by  Mr. 
Vivante.  Moreover,  the  public  officers  should  be  made  responsible 
in  case  of  negligence ;  but  in  case  of  a  draft,  of  which  the  amount  was 
important,  such  a  responsibility  would  be  illusory.  He  hoped  that 
the  Russian  law  could  be  modified  and  that  thus  uniformity  of  leg- 
islation, which  was  very  desirable  on  this  subject,  could  be  realized. 

Mr.  Lyon-Caen  inquired  which  should  be  the  time  for  giving 
notice  to  the  drawer.    Should  it  be  two  days  ? 

Mr.  Fischel  replied  that  the  German  system  did  not  recognize  the 
delay  of  two  days ;  the  amendment  of  Count  Ehrensvard  pertained  to 
this  system. 

Mr.  Lyon-Caen  considered  the  amendment  of  Count  Ehrensvard  as 
very  ingenious ;  however,  it  involved  a  complication  which  would  be 
prejudicial  to  the  unification  of  the  law. 

Mr.  Fischel  wished  to  go  still  further.  The  notices  actually  pre- 
scribed were  not  sufficient.  It  was  of  the  greatest  importance  for 
any  party  liable  to  be  able  to  immediately  take  up  the  draft.  Actu- 
ally it  was  impossible,  because  he  could  not  find  it.  It  might  happen, 
therefore,  that  three  j^ears  or  more  would  elapse  before  the  bill  came 
back  to  him,  and  during  this  space  of  time  his  guarantors  might  have 
become  insolvent. 

Consequently,  Mr.  Fischel  proposed  the  following  system: 

The  holder  should  give  notice  of  protest  to  his  predecessor ;  the  latter  should 
give  notice  to  his  predecessor  and  make  known  to  him  the  address  of  the 
holder;  the  subsequent  notices  should  contain  the  addresses  of  all  the  parties 
who  had  already  received  notice.  Thus  each  party  to  whom  notice  had  been 
given  could  immediately  find  the  bill  of  exchange  and  take  it  up  if  he  thought 
proper. 

Mr.  Vivante  stated  that  he  did  not  understand  how,  in  the  system 
of  Mr.  Fischel,  the  bill  of  exchange  could  be  found.  Such  a  policy 
would  involve  useless  complications. 
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Mr.  Fischel  stated  that,  in  practice,  it  was  necessary  to  be  able  to 
immediately  ti^e  up  the  bill.  The  system  of  reimbursement  of  the 
bill  was  already  in  use,  but  it  would  be  proper  to  make  it  more  easy 
by  facilitating  complete  notice.  It  was  not  natural  not  to  know  those 
with  regard  to  whom  one  had  this  rifi;ht  of  reimbursement  Besides, 
each  notice  would  be  nearly  a  copy  oi  the  previous  ones. 

The  chairman  pointed  out  that  one  could  telegraph  to  all  the  ad- 
dresses stated  on  the  biU,  so  that  it  mi^ht  be  found  immediately. 

Mr.  Emest-Picard  set  forth  an  objection  to  the  amendment  of 
Count  Ehrensvard,  which  would  lay  a  heavy  additional  burden  on  the 
holder,  especially  in  France,  where  in  nearly  all  instances  maturity 
was  fixed  at  the  16th  or  last  day  of  the  month.  The  delay  of  48 
hours  would  be  insufficient.  He  proposed  a  subamendment  by  which 
tile  delay  should  be  fixed  at  4  days. 

Mr.  Carlin  took  up  again  the  proposal  of  Mr.  Fischel.  In  order 
that  it  might  attain  its  aim,  it  would  be  necessary  to  impose  on  the 
holder  the  obligation  not  only  of  ^ving  notice  to  the  drawer  of  non- 
payment^ but  also  of  supplying  him  with  a  copy  of  the  bill  of  ex- 
change ;  it  was  only  by  this  means  that  the  drawer  would  have  imme- 
diate knowledge  oi  the  indorsers  and  be  able  to  find  the  document. 

Mr.  Fischel  admitted  that  it  would  be  difficult  to  find  the  bill  if  it 
bore  many  indorsements,  but  stated  that  actually  this  was  impossible. 
If  the  proposal  prescribing  that  a  notice  should  be  given  to  each 
party  concerned  was  adopted,  the  finding  would  not  require  so  much 
time,  as  there  was  only  a  delay  of  2  days  for  each  indorser.  Under 
present  conditions  one  may  learn  after  several  years  that  he  is  still 
responsible  for  a  bill,  if  there  have  been  lawsuits  between  his  suc- 
cessors and  if  the  indorsers  are  numerous.  This  might  last  10  years; 
practice  has  shown  the  absolute  insufficiency  of  the  present  system, 

Mr.  Vivante  did  not  believe  in  the  seriousness  of  the  inconveniences 
of  the  present  system  and  was  not  convinced  of  the  advantages  in- 
volved in  the  system  of  Mr.  Fischel. 

Mr.  Fischel  repeated  that  the  main  advantage  consisted  in  the  pos- 
sibility, for  each  party  liable,  of  taking  up  the  bill  almost  immedi- 
ately. This  was  very  important,  as  the  warrantors,  solvent  at  the 
time  of  protest,  might  be  so  no  longer  after  the  long  delays  permitted 
by  the  present  system. 

Count  Ehrensvard  objected  to  the  subamendment  of  Mr.  Ernest- 
Picard,  which,  in  his  opinion,  tended  to  lessen  the  force  of  the  amend- 
ment. 

Messrs.  Hammerschlag  and  Wurth-Weiler  supported  the  sub- 
amendment. 

Sir  Mackenzie  Chalmers  stated  that  in  England  the  holder  was 
bound  to  give  notice  to  the  drawer  and  to  all  the  indorsers,  and  that 
this  system  worked  perfectly. 

The  committee  adopted  without  a  vote  the  German  proposal.    Then 
the  subamendment  or  Mr.  Ernest-Picard  was  put  to  a  vote. 
It  was  adopted  by  eight  votes  to  six,  there  being  one  abstention. 
Ayes  (8) :  Argentina,  'Austria,  Hungary,  France,  Italy,  Luxem- 
burg, Switzerland,  Turkey. 

Nays  ('6) :  Germany,  Belgium,  Denmark,  Great  Britain,  the  Neth- 
erlands, Sweden. 
Russia  abstained  from  voting. 
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The  delegate  of  Brazil  was  absent 

Then  the  amendment  of  Count  Ehrensvard  was  carried  by  12 
votes  to  3  abstentions  (Belgiwn,  Great  Britain,  and  Russia).  The 
delegate  of  Brazil  was  absent. 

The  proposal  made  by  Mr.  Fisohel  was  then  put  to  a  vote.  It 
obtained  7  votes,  and  there  were  8  abstentions. 

Ayes  (7) :  Germany,  Argentina,  Austria,  Hungary,  Denmark,  I^ux- 
emburg,  Sweden. 

Abstentions  (8) :  Belgium,  France,  Great  Britain,  Italy,  the  Neth- 
erlands, Russia,  Switzerland,  Turkey. 

The  delegate  of  Brazil  was  absent. 

On  the  suggestion  of  the  chairman,  the  committee  decided  that  the 
question  should  be  put  to  a  vote  at  the  next  sitting. 

Th^  sitting  was  terminated  at  12.45  p.  m. 


Eighth  Session,  July  IB,  1910. 

Chairman,  Mr.  Asser. 

The  sitting  was  opened  at  9.30  a.  m. 

The  order  of  business  called  for  the  continuation  of  discussion  on 
the  proposal  made  by  Mr.  Fischel  concerning  notice  of  nonpayment 
of  the  bill  at  maturity,  a  proposition  on  which,  owing  to  numerous 
abstentions,  a  majority  had  not  been  obtained  at  the  preceding 
sitting. 

Mr.  Wurth-Weiler  supported  the  proposal  of  Mr.  Fischel  concern- 
ing notice  to  the  indorsers  in  case  of  nonpayment  of  the  bill  of  ex- 
change. He  pointed  out  that  each  indorser  had  a  great  interest  in 
being  placed  as  soon  as  possible  in  a  situation  to  take  up  the  bill  and 
to  exercise  recourse  against  his  warrantors.  .  In  order  to  put  his  hand 
on  the  unpaid  bill  it  was  necessary  to  know  the  names  of  the  subse- 
quent indorsers. 

A  mere  notice,  such  as  was  to-day  provided  by  several  laws,  did 
not  give  sufficient  information  on  this  point.  The  indorser  only  got 
back  the  bill  at  the  time  when  recourse  was  exercised  against  him. 
As,  between  the  date  of  nonpayment  and  the  exercise  of  recourse 
against  the  indorser,  a  long  space  of  time  might  elapse,  the  indorser 
might  find  his  rights  seriously  harmed.  His  warrantors  might,  for 
example,  become  insolvent. 

The  system  advocated  by  Mr.  Fischel  seemed  to  obviate  this  incon- 
venience, which  was  a  serious  one.  According  to  this  system,  each 
indorser,  in  giving  notice  to  his  predecessor,  would  also  give  a  copy 
of  the  notice  served  on  him  by  his  own  succcvssor.  In  this  way  each 
indorser  would  know  the  names  of  the  subsequent  indorsers  and 
could  simultaneously  apply  to  them  in  order  to  offer  to  them  the 
reimbursement  of  the  Dill,  take  it  back,  and  exercise  immediately 
recourse  against  his  warrantors. 

Mr.  Vivante  pointed  out  that  the  system  of  Mr.  Fischel  would  not 
afford  entirelv  satisfactory  results.  It  left  the  parties  concerned 
uninformed  about  the  names  of  the  guarantors,  of  the  acceptor,  and 
of  the  payers  for  honor.  Such  being  the  case,  he  inquired  if  it 
would  not  be  preferable  to  oblige  the  holder  to  join  to  the  notice  he 
had  to  serve  on  the  drawer — in  accordance  with  the  preceding  con- 
clusion of  the  committee — a  copy  of  the  bill  itself? 
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Mr.  Fischel  replied  that  if  his  system  was  not  faultless,  neverthe- 
less it  made  the  reimbursement  of  the  bill  easier,  and,  in  anv  case, 
made  it  possible  to  recover  it.  Notice,  as  it  actually  existed,  did  not 
give  the  means  of  ascertaining  where  the  bill  was,  so  that  it  seemed 
to  be  of  doubtful  utility. 

Mr.  Carlin  stated  that,  in  accordance  with  what  he  had  said  the 
day  before,  he  could  only  support  the  proposal  of  Mr.  Vivante  from 
a  theoretical  standpoint:  but  he  made  reservations  with  regard  to  the 
difficulties  whioh  it  might  involve  in  practice. 

Mr.  Fischel  said  that,  according  to  the  proposal  of  Mr.  Vivante^  a 
copy  of  the  bill  would  be  given  to  the  drawer,  but  in  this  case  the  in- 
terests of  the  indorsers  would  be  sacrificed.  In  order  to  avoid  this, 
it  would  be  necessary  to  prescribe  that  the  copy  of  the  notice  should 
always  be  given  by  each  indorser  to  his  predecessor. 

Mr.  Nagy  joinea  in  his  proposal  of  Mr.  Fischel,  because  it  afforded 
opportunities  to  discover  the  actual  holder  of  the  bill. 

Mr.  Beernaert  was  of  the  opinion  that  the  proposal  of  Mr.  Vi- 
vante would  give  rise  in  practice  to  great  complications;  so  that 
he  was  unable  to  accept  it. 

The  chairman,  before  putting  to  a  vote  these  two  proposals,  pointed 
out  that,  in  order  that  one  of  them  might  be  inserted  to  some  pur- 
pose in  the  uniform  law,  it  should  secure  a  great  majority.  Indeed, 
both  were  innovations,  and  the  uniform  law  should  contain,  as  a 
matter  of  principle,  the  fewest  possible  of  such  provisions  and  only 
those  whose  utility  was  unanimously  recognized. 

The  committee  adopted  the  proposal  of  Mr.  Fischel  by  11  votes 
against  2   (France  and  Italj) — three  countries   (Argentina,  Great 
Britain,  and  Russia)  abstaining  from  voting. 
Mr.  Vivante  withdrew  his  proposaL 

On  the  request  of  Mr.  Hammerschlag,  the  committee  resumed  the 
discussion  oi  paragraph  1  of  question  17  {d): 

Should  it  be  admitted  that,  except  for  a  contrary  stipulation  in  the  bill  of 
exchange,  payment  may  be  made  in  money  or  bank-notes  having  legal  circu- 
lation in  the  place  of  payment? 

Mr.  Hammerschlag  renewed  his  proposal  that  the  uniform  law 
should  not  concern  itself  with  this  question.  As  Mr.  Beernaert 
had  already  explained  in  a  plenary  sitting,  it  was  proper  to  leave  to 
the  financial  legislation  of  each  country  the  right  to  regulate  this 
question. 

The  chairman  supported  this  proposal,  which  was  adopted  by  the 
committee. 

Question  19  was  taken  up  again,  in  regard  to  which  Mr.  Nagy  had 
made  a  proposal  concerning  notice  of  nonpayment  given  by  public 
functionaries. 

Mr.  Lyon-Caen  explained  that  in  France,  the  notices  that  were  in 
question  were  made  by  the  public  functionaries  who  had  drawn  up 
the  protest.  A  new  law  has  been  promulgated  on  this  subject,  and 
it  would  be  difficult  to  propose  its  modification.  The  uniform  law, 
therefore,  should  reserve  to  the  laws  of  each  country  the  power  to 
authorize  public  functionaries  to  give  notice  to  the  drawer. 

Mr.  Simons  did  not  think  that  such  a  reservation  was  indispensa- 
ble in  the  uniform  law,  because  national  law  would  always  be  able 
to  lay  this  obligation  on  public  functionaries.    Moreover,  he  thought 
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that  the  position  of  the  holder  would  be  impaired  by  such  a  reser- 
vation. 

Mr.  Beemaert  said  that  each  country  had  established  regulations 
which  it  would  be  difficult  to  modify;  for  instance,  the  system  of 
collection  through  the  post  office,  of  which  he  was  minister,  he 
had  succeeded  in  securing  the  adoption  in  Belgium  and  which,  for 
30  years,  had  worked  in  a  way  that  gave  satisfaction  to  everybody. 
It  was  important,  therefore,  to  leave  to  national  legislation  the  regu- 
lation of  tnis  question. 

Mr.  Nagy  presented  the  following  proposal : 

The  uoiform  law  should  lay  on  the  holder  the  obligation  to  give  notice,  but 
such  notice  may  be  given  by  a  public  functionary  if  authorissed  by  the  national 
law. 

This  proposal  was  unanimously  adopted,  with  the  exception  of  two 
abstentions  (Great  Britain  and  Russia) . 

The  committee  then  examined  the  penalties  to  be  provided  if  such 
notice  was  not  given.  It  was  unanimously  decided  that  in  such  a  case 
the  holder  should  not  be  considered  as  guilty  of  negligence,  but 
should  be  merely  liable  to  an  action  for  damages.  At  the  request  of 
Mr.  Beernaert,  it  was  agreed  that  the  national  laws  should  regulate 
the  question  of  the  liability  incurred  on  this  subject  by  public  func- 
tionaries and  GovernmentsL 

The  chairman  submitted  for  discussion  question  20 : 

What  is  the  object  of  recourse? 

Mr.  Lyon-Caen  thought  that  the  question  had  been  disposed  of  at 
the  time  when  recourse  in  case  of  refusal  to  accept  had  been  dealt 
with,  and  that  consequently  it  should  not  be  discussed  again.  The 
"  rapporteurs  "  would  apply  to  this  subject  the  principles  which  had 
been  adopted  with  regard  to  recourse  in  case  of  refusal  to  accept. 

The  chairman  pointed  out  that  in  the  answer  given  by  Section  I 
there  was  a  reference  to  interest  on  the  costs  and  expenses  running 
from  the  day  of  the  beginning  of  proceedings.  It  did  not  seem  to 
him  necessary  to  deal  with  this  question,  which  mi^ht  be  resolved 
by  a  mere  application  of  the  common  law  concerning  interest. 

This  suggestion  met  with  general  assent. 

New  question :  Should  the  law  deal  with  the  redraft? 

Sir  Mackenzie  Chalmers  insisted  that  it  should  be  dealt  with. 

Mr.  Lyon-Caen  replied  that  it  was  important  to  avoid  complica- 
tions in  the  uniform  law,  and  that,  consequently,  it  would  be 
convenient  not  to  refer  to  this  matter. 

Mr.  Hammerschlag  said  his  opinion  was  that  it  would  be  proper 
to  provide  for  the  rSiraft,  as  national  laws,  as  those  of  France  and 
Austria,  did  make  reference  to  it.  If  the  uniform  law  omitted  it, 
would  not  this  involve  an  implicit  abrogation  ? 

Mr.  Carlin  said  that  Section  I  had  considered  that  it  would  be 
convenient  not  to  deal  with  it,  because  it  was  little  resorted  to,  but 
at  all  events  the  uniform  law  should  not  prohibit  it. 

Mr.  Simons  read  article  57  of  the  German  project  concerning  this 
subject. 

Mr.  Wurth-Weiler  stated  that  Section  IV  recommended  the  adop- 
tion in  the  uniform  law  of  the  provisions  set  forth  in  the  German 
draft* 
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The  chairman  said  that  the  committee  found  itself  in  the  presence 
of  two  systems,  viz,  that  of  Section  I  and  that  of  the  German  draft. 
He  inquired  if  Section  I  could  not  support  the  German  project. 

Mr.  Lyon-Caen  said  he  had  no  authority  to  decide  on  behalf  of 
the  sections,  but  personally  he  thoug:ht  that  the  admission  of  the 
system  proposed  by  Germany  would  involve  a  useless  complication 
in  the  law. 

Mr.  van  Gelderen  joined  in  the  opinion  of  Mr.  Lyon-Caen.  He 
thought  that  the  law  should  be  simple.  National  legislation  should 
reflate  such  details. 

Mr.  Fischel  pointed  out  that  in  order  to  exercise  recourse  against 
a  party  who  was  abroad  there  was  often  no  other  means  to  be 
found  m  business,  if  one  did  not  have  a  direct  correspondent,  than 
to  draw  on  him  a  redraft.  The  question,  therefore,  was  one  of  those 
which  from  an  international  standpoint  presented  great  interest, 
especially  with  regard  to  the  question  of  exchange. 

The  chairman  inquired  if  the  law  should  regulate  redraft. 

The  committee  answered  affirmatively  by  12  votes  to  1  (Argentina) ; 
3  countries  (France,  Great  Britain,  and  Switzerland)  attaining 
from  voting. 

The  German  proposal  was  then  adopted. 

Question  21.  Is  the  holder  who  wishes  to  exercise  recourse  compelled  to 
observe  the  order  hi  which  the  different  individual  obligees  Jointly  liable  have 
signed  the  bill  of  exchange,  commencing  with  the  last  Indorser,  etc.? 

The  committee  adopted  the  answer  made  by  Section  I,  which  was 
negative.  The  holder  might  sue  either  all  the  signers  jointly,  or 
any  of  them  separately,  or  the  drawer.  Recourse  exercised  against 
one  of  the  signers  unsuccessfully  should  not  prevent  proceedings 
against  other  signers,  even  later  ones. 

Question  22  (a)  and  (h).  What  are  the  rules  to  be  established  with  reference 
to  defaults:   (o)  In  regard  to  the  drawer?     (6)  In  regard  to  indorsers? 

The  chairman,  after  having  read  the  answers  given  by  the  sections, 
proposed  the  adoption  of  that  of  Section  IV. 

Mr.  Simons  thought  that  it  would  be  dangerous  to  lay  down  in  the 
law  a  general  rule;  the  distinction  concerning  the  character  of 
recourse  pertained  to  the  civil  law. 

Mr.  Lyon-Caen  stated  that  it  was  necessary  to  agree,  first,  upon 
the  subject-matter;  then  should  come  the  question  of  form.  The 
situation  of  the  holder  who  had  not  made  protest  in  due  time  should 
be  determined.  At  what  time  should  he  beheld  guilty  of  negligence? 
Mr.  Lyon-Caen  considered  that  the  holder  was  guilty  of  negligence 
in  the  following  cases : 

When  protest  had  not  been  drawn  up  at  all,  or  had  not  been  drawn 
up  within  the  legal  delay;  when  a  bill  of  exchange  payable  at  sight 
or  at  a  certain  time  after  sight  had  not  been  presented  within  six 
months  from  its  issue ;  and,  finally,  when  a  bill  of  exchange  stipu- 
lated as  "  not  subject  to  acceptance "  had  not  been  presented  in  due 
time. 

The  effects  of  negligence  in  all  such  cases  being  almost  the  same, 
there  was  no  objection  to  laying  down  a  general  rule. 

Mr.  Simons  requested  that  when  the  enumeration  given  by  Mr. 
Lron-Caen  was  taken  up  again  a  detailed  definition  should  be  given 
of  what  was  meant  by  the  term  ^'  holder  guilty  of  negligence.'' 
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The  committee  agreed  to  this  suggestion,  and  paragraph  1  of  the 
answer  made  by  Section  I  was  adopted. 

The  chairman  submitted  for  discussion  paragraph  2  of  the  said 
answer,  expressed  as  follows :  "  The  drawer  may,  however,  be  sued 
for  the  amount  of  his  inequitable  gain." 

Mr.  Carlin  stated  that  some  countries  had  provided  such  an  action 
in  their  laws  on  bills  of  exchange.  Was  it  not  to  be  feared  that  if 
this  question  was  passed  over  in  the  uniform  law  it  might  be  sup- 
posed that  the  framers  of  the  law  had  intended  to  discard  it  ? 

Mr.  Simons  was  also  of  the  opinion  that  it  would  be  better  to  make 
in  the  uniform  law  no  statement  with  regard  to  this  action,  in  order 
to  avoid  conflicts  of  laws.  A  mere  mention  in  the  report  would  tend 
to  remove  all  doubt  respecting  the  intentions  of  the  committee  on 
this  point.  Such  a  mention  would  obviate  the  inconveniences 
pointed  out  by  Mr,  Carlin. 

Mr.  Carlin  drew  the  attention  of  the  committee  to  the  following 
resolutions  adopted  by  Section  I : 

If  a  bill  Is  domiciled,  the  holder  shall  have  the  protest  drawn  up  at  the  dom- 
icUe  so  stated,  but  default  of  such  a  protest  shall  not  cause  the  holder  to  lose 
his  rights  against  the  acceptor. 

The  holder,  whether  he  has  or  has  not  had  a  protest  drawn  up  at  the  stated 
domicile,  shall  give  notice  of  nonpayment  to  the  acceptor  within  the  same  time 
and  in  the  same  manner  as  to  the  last  indorser. 

Mr.  Simons  stated  that  Section  II  had  not  expressly  declared  itself 
on  this  question;  but  he  thought  that  by  supporting  the  proposal 
made  by  Section  I  he  ranged  himself  with  the  opinion  of  the  majority 
of  the  former  section. 

Mr.  Nagy  said  that  the  proposal  in  question  was  in  harmony  with 
a  provision  of  the  new  German  law  of  1908,  a  provision  which  had 
also  been  adopted  in  Hungary;  but,  in  his  opinion,  the  question 
had  already  been  decided  as  a  matter  of  principle  by  the  committee, 
and  at  present  the  only  matter  in  question  was  the  notice  to  be  given 
by  the  holder  to  the  acceptor. 

The  committee  unanimously  agreed  to  the  proposal  made  by  Sec- 
tion I. 

Section  I  had  also  proposed  the  following  new  question : 

Where  should  protest  be  drawn  up  when  the  bill  of  exchange  is  payable  in 
the  place  of  domicile  of  the  drawee  but  at  the  domicile  of  another  person 
( Zahlstellenwechsel )  ? 

The  response  given  by  the  section  was  that  protest  should  be  drawn 
up  against  the  drawee  at  the  domicile  of  such  other  person. 

The  committee  adopted  this  solution  without  discussion. 

Chapter  X,  concerning  the  loss  of  a  bill  of  exchange,  was  then 
taken  up. 

Questions  23  an(J  24.  Is  It  sufficient  for  the  law  to  contain  provisions  for  the 
purpose  of  granting  to  the  loser  of  a  bill  of  exchange  (accepted  or  nonaccepted) 
the  right  to  demand  a  duplicate,  or,  rather,  should  the  process  of  amortization 
(Amortisations-Verfahren)  be  established? 

Mr.  Nagy  thought  it  would  be  very  difficult  to  come  to  an  agree- 
ment on  this  subject.  Two  systems  presented  themselves — ^the  French 
and  the  German — both  of  which  had  their  advantages.  The  French 
system  gave  to  the  holder  the  possibility  of  getting  back  his  money 
without  delay,  but  the  German  system  afforded  more  security  and 
led  to  a  definitive  result.  The  best  solution  would  consist  in  combin- 
ing the  two  systems,  but  such  a  combination  would  give  rise  in  some 
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countries  to  serious  trouble;  hence  it  would  be  preferable  to  leave 
the  subject  to  national  legislation. 

The  chairman  stated  that,  as  a  rule,  the  sections  were  inclined  to 
adopt  the  process  of  cancellation  (amortization),  but  several  States 
having^  declared  that  they  were  not  in  a  situation  to  introduce  such 
a  process,  it  would  be  better  on  this  subject  to  give  entire  liberty 
to  the  national  laws. 

The  chairman  replied  to  a  question  put  by  Mr.  Simons  that  ques- 
tions 23  and  24  were  not  to  be  understood  in  the  sense  that  the  differ- 
ent rights  of  the  holder  there  set  forth  were  mutually  exclusive. 

Mr.  Simons  pointed  out  that  Section  I  did  not  admit  the  right  to 
claim  a  duplicate  unless  a  bill  not  yet  accepted  was  in  question.  This 
did  not  seem  to  him  to  be  fair. 

The  chairman  stated  that  according  to  the  law  of  the  Netherlands 
the  purchaser  only  of  a  bill  of  exchange  had  the  right  to  demand 
several  drafts.  Later  holders  did  not  have  this  right,  even  if  they 
had  lost  the  document. 

The  committee  adopted  the  answer  of  Section  I  after  having 
stricken  out  the  words  "not  accepted,"  so  that  the  resolution  carried 
by  the  committee  was  as  follows : 

The  party  who  has  lost  a  bill  may  always  require  the  delivery  to  him  of 
another  draft  from  the  drawer,  by  following  back  the  chain  of  Indorsements, 
according  to  the  regulations  already  established. 

The  law  shall  leave  to  the  legislation  of  the  country  of  payment  the  regula- 
tion of  the  process  to  be  used  by  the  holder  who  has  lost  a  bill  in  order  to  ob- 
tain payment  of  it 

Section  I  had  added  to  this  answer  a  sentence  stating  that  it  would 
be  desirable  that  the  judgments  rendered  in  this  matter  in  one  coun- 
try should  be  effective  in  all  contracting  States. 

The  committee  remitted  the  examination  of  this  question  to  the 
committee  on  international  private  law. 

Section  I  had  proposed  the  following  new  question : 

Should  the  law  specify  the  obligations  laid  on  the  drawee  in  order  to  legally 
discharge  him  at  maturity? 

And  had  answered  it  as  follows : 

Tea.  The  drawee  shall  be  legally  discharged  only  when  he  has  verified  the 
identity  of  the  holder  and  the  regularity  of  the  chain  of  indorsements.  He  shall 
not,  however,  be  bound  to  verify  the  signatures  of  the  indorsers. 

Mr.  Simons  objected  to  this  answer  that  it  would  be  dangerous 
to  impose  on  the  drawee  a  full  investigation  of  the  identity  of  the 
holder.  Such  a  rigid  obligation  should  be  restricted  by  adding  in 
the  answer  made  by  Section  I  the  words  "  as  far  as  possible  "  to  the 
words  "  only  when  he  has  verified." 

The  chairman  suggested  that  the  question  should  be  postponed  and 
discussed  only  at  the  end  of  the  Questionnaire. 

The  suggestion  met  with  general  assent. 

Question  25.  In  case  there  is  no  amortization,  what  should  be  the  position  of 
the  holder  of  the  bill  of  exchange  who  proves  his  ownership  by  a  series  of  in- 
dorsements descending  to  himself? 

The  comjnittee  unanimously  adopted  the  answer  made  by  Section 
I)  which  was  as  follows : 

Id  case  of  loss  the  bill  of  exchange  shall  not  be  claimed  back  except  against 
the  holder  who  has  acquired  It  In  bad  faith,  or  who,  in  acquiring  it,  has  been 
guilty  of  gross  negligence. 
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The  committee  proceeded  to  Chapter  XI : 

Defects  of  form ;  substitutions. 

Question  26.  What  provisions  should  the  law  contain  with  reference  to  omis- 
sions and  other  defects  of  form? 

The  six  subdivisions  laid  down  by  Section  I  were  taken  as  bases. 

1.  Omission  of  designation  as  a  bill  of  exchange,  or  of  the  clause  "  to  order." 

This  question  was  remitted  to  the  committee  on  international  pri- 
vate law. 

2.  Omission  of  the  date  of  maturity. 

The  answer  of  Section  I,  according  to  which,  in  such  a  case,  the 
bill  should  be  considered  as  payable  at  sight,  was  adopted. 

3.  Omission  of  the  place  of  payment. 

Mr.  Carlin  referred  to  the  answer  of  Section  I,  which  treated  a 
bill  which  did  not  indicate  the  place  of  payment  as  payable  at  the 
domicile  of  the  drawee,  even  if  such  a  domicile  was  not  indicated  in 
the  bill.  He  quoted  the  case  in  which  the  bill  was  drawn  on  a  well- 
known  bank  which  had  no  branch  office.  In  such  a  case  the  place 
of  payment  was  quite  certain,  and  the  fact  that  it  had  not  been  ex- 
pressly stated  should  not  impair  the  validity  of  the  bill. 

Mr.  Simons  having  objected  that  the  domicile  might  change  dur- 
ing the  circulation  of  the  bill,  Mr.  Carlin  replied  that,  in  order  to 
avoid  such  a  difficulty,  it  would  be  sufficient  to  add  to  the  words, 
"  at  the  domicile  of  the  drawee,"  the  words,  "  at  the  time  of  issue." 

Sir  Mackenzie  Chalmers  declared  that,  according  to  the  English 
law,  it  was  sufficient  that  the  place  of  payment  could  be  determined, 
and  that  an  express  statement  was  not  required. 

Mr.  Vivante  said  that,  in  his  opinion,  the  indication  of  the  domicile 
of  the  drawee,  placed  either  close  to  the  name  of  the  drawee  or  in  the 
statement  itself  of  this  name,  was  sufficient.  But,  if  such  was  not  the 
case,  the  bill  of  exchange  should  be  considered  as  null.  Mr.  Vivante 
requested  that  his  proposal  should  be  put  to  a  vote. 

With  the  assent  of  the  committee,  the  chairman  gave  the  floor  to 
the  minister  of  Spain,  one  of  the  honorary  presidents  of  the  confer- 
ence, who  wishea  to  make  a  few  remarks  about  the  question  under 
discussion. 

Mr.  de  la  Rica  y  Calvo  stated  that  in  Spain  a  bill  of  exchange 
which  did  not  expressly  indicate  the  place  of  payment  was  considered 
as  invalid.  In  Spain,  the  identification  of  the  drawee  without  such 
an  indication  would  often  be  impossible,  as  many  persons  bore  the 
same  name. 

Mr.  Carlin  supported  the  proposal  of  Mr.  Vivante,  which  he 
formulated  as  follows : 

In  case  of  omission  of  the  place  of  payment,  the  bill  shall  be  payable  at  the 
domicile  of  the  drawee,  even  though  this  domicile  is  not  indicated  in  the  bill, 
provided  that  it  can  be  determined  from  the  text  of  the  bUl.  Otherwise,  the 
bill  shaU  be  nuU. 

This  proposal  was  carried. 

4.  Omission  of  the  place  of  issue. 

The  committee  decided  that,  in  such  a  case,  the  bill  should  be  con- 
sidered as  issued  at  the  domicile  of  the  drawer. 

6.  Omission  of  the  name  of  the  payees 
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Mr,  Simons  objected  to  this  proposal.  If  the  drawer  had  not  indi- 
cated^ a  payee,  it  was  not  a  bill  of  exchange  to  bearer  that  was  in 
question,  but  a  bill  of  exchange  in  blank.  Moreover,  the  contrary 
opinion  would  have  the  result,  in  the  countries  which  did  not  admit 
the  bill  of  exchange  to  bearer,  that  all  the  bills  which  did  not  contain 
the  name  of  the  payee  would  be  null. 

Mr.  Lyon-Caen  replied  that  a  true  bill  in  blank  could  not  be  in 
question,  because  the  text  of  such  a  bill  would  be  differently  expressed. 
He  would  consent,  however,  to  consider  the  bills  of  exchange  in 
question  as  bills  of  exchange  in  blank,  and  not  as  bills  to  bearer. 
The  consequences  would  be  about  the  same  in  both  cases. 

The  committee,  concurring  in  these  views,  decided  that  bills  of 
exchange  in  which  the  name  of  the  payee  was  omitted,  should  be 
considered  as  bills  of  exchange  in  blank. 

6.  Omission  of  the  date  of  issue,  of  the  name  of  the  drawee,  of  the  signature 
of  the  drawer. 

Section  I  had  proposed  not  to  make  such  omissions  causes  of 
nullity. 

On  an  observation  made  by  the  Norwegian  delegation,  the  follow- 
ing question  was  proposed — whether  in  the  absence  of  the  date  of 
issue,  the  bill  should  be  vtflid  as  a  bill  of  exchange,  provided  that  the 
date  could  be  determined  by  some  other  means. 

Mr.  Simons  responded  to  this  question  in  the  negative.  He  read 
the  report  of  Section  II,  which,  for  the  following  reasons,  considered 
that  the  indication  of  the  date  of  issue  was  necessary : 

(a)   Jn  order  to  ascertain  if  the  stamp  laws  had  been  complied  with ; 
(6)    In  order  to  establish  if,  at  the  moment  of  issue,  the  drawer 
was  capable  of  binding  himself  by  a  bill  of  exchange ; 

(e)  In  order  to  establish  on  what  day  a  bill  at  sight  or  at  a  certain 
time  after  si^ht  should  be  presented. 

The  committee  adopted  the  proposition  of  Section  II,  which  con- 
sidered as  void  bills  of  exchange  which  did  not  contain  the  date  of 
issue,  the  name  of  the  drawee,  or  the  signature  of  the  drawer. 

Mr.  Lyon-Caen  summed  up  the  discussion  in  order  to  ascertain 
clei^rly  the  opinion  of  the  committee.  It  had  been  admitted,  as  a 
matter  of  principle,  that  a  bill  of  exchange  was  invalid  if  one  of  the 
essential  particulars  was  lacking.  However,  this  principle  was  to 
some  extent  modified  by  the  resolutions  which  the  committee  had 
taken  with  regard  to  the  six  cases  enumerated  by  Section  I. 
This  statement  met  with  general  assent. 

Mr.  Simons  drew  attention  to  the  principle  laid  down  by  the  com- 
mittee, viz,  that  the  indorser  could  not  change  the  character  given 
to  the  bill  of  exchange  by  the  drawer,  and  that,  consequently,  he  had 
not  the  right  by  an  indorsement  to  convert  a  bill  of  exchange  to 
bearer  into  a  bill  of  exchange  to  order.  But,  if  nevertheless  the 
holder  did  endorse  it,  what  would  be  the  consequences  ? 

The  German  law  on  the  cheque  provided  that  an  indorsement 
placed  on  a  cheque  had  the  effects  of  a  guarantee.  Did  the  committee 
wish  to  adopt  such  a  solution  with  regard  to  the  bill  of  exchange  to 
bearer,  although  it  had  required  a  special  statement  (the  word 
'^guarantee,"  or  equivalent  words)  with  regard  to  guarantee? 
The  committee  answered  unanimously  in  the  affirmative. 
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Mr.  Lyon-Caen  stated  once  more  that  an  indorsement  to  bearer 
should  be  considered  as  invalid. 

Question  27.  Is  it  necessary  to  regulate  the  effect  of  substitutions,  e^eo 
if  the  condition  of  remittance  from  one  place  to  another  is  suppressed? 

The  committee  answered  without  discussion  in  the  negative. 

Mr.  Nagj,  with  regard  to  question  28a,  inquired  if  it  was  settled 
that  each  signature  should  be  considered  as  independent  of  all  others. 

The  chairman  answered  this  question  affirmatively.  He  proposed 
to  adopt  the  answer  given  by  Section  I. 

This  proposal  was  agreed  to. 

With  regard  to  question  286,  the  chairman  inquired  if  the  uniform 
law  should  concern  itself  with  the  consequences  of  a  material  altera- 
tion. 

Mr.  Nagy  suggested,  with  respect  to  this,  to  adopt  a  provision  in 
accordance  with  paragraph  1  of  article  16  of  the  Hungarian  project. 

This  proposal  was  unanimously  agreed  to. 

The  chairman  then  submitted  for  discussion  the  question  whether 
or  not  a  presumption  should  be  established  with  regard  to  the  signa- 
tures which  figured  on  an  altered  bill. 

Mr.  Nagy,  m  accordance  with  paragraph  3  of  article  16  of  the 
Hungarian  project,  proposed  to  adopt  the  presumption  by  which 
the  signatures  should  be  considered  as  placed  on  the  bill  before  its 
alteration. 

Mr.  Carlin  thought  that  the  law  should  establish  a  presumption. 
It  might  be  open  to  discussion  whether  such  a  presumption  should  be 
that  which  was  proposed  by  the  Hungarian  aelegation,  or  the  pre- 
sumption to  the  contrary,  advocated  by  the  delegations  of  Bulgaria 
and  Switzerland,  according  to  which  the  signature  should  be  con- 
sidered as  given  after  alteration.  The  latter  presumption  was  justi- 
fied in  the  interest  of  avoiding,  as  far  as  possible,  all  discussion  on  the 
bill  of  exchange  as  it  presented  itself.    However,  provided  that  a 

S resumption  should  be  admitted,  he  was  inclined  to  support  a  system, 
ifferent  from  his  own,  especially  the  system  of  Mr.  Nagy. 

Mr.  Simons  said  he  would  prefer  that  the  law  should  not  contain  a 
presumption,  the  question  of  proof  being  within  the  scope  of  the 
national  laws.  However,  if  the  committee  decided  to  establish  a 
presumption,  he  would  support  the  proposal  of  Mr.  Nagy. 

Mr.  Beernaert  objected  to  any  legal  presumption. 

The  chairman  put  to  a  vote  the  Question  wnether  the  uniform  law 
should  lay  down  the  principle  of  a  legal  presumption. 

By  14  votes  to  2  (Hungary  and  Switzerland),  the  committee  de- 
cided that  the  law  should  not  establish  a  presumption. 

Mr.  Lyon-Caen  requested  that  the  questions  pertaining  to  vis  major 
and  the  moratorium  should  be  postponed  till  the  next  sitting.  He 
suggested  that  the  discussion  of  the  subsequent  questions  should  be 
immediately  taken  up.     (General  assent.) 

Questions  :^  and  31. 

Mr.  Lyon-Caen  recalled  that  some  countries,  as  France,  established, 
without  regard  to  the  position  of  the  parties  liable,  a  uniform  time 
limitation  for  the  actions  arising  from  the  bill  of  exchange.  Not- 
withstanding this,  the  French  delegation,  considering  that  it  was 
equitable  that  the  acceptor,  the  principal  obligee  on  the  bill,  should 
be  bound  during  a  longer  time  than  tne  other  parties  liable,  would 
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accept  time  limits  differing  according  to  whether  the  action  was  to 
be  taken  against  the  acceptor  or  against  the  other  parties  liable. 

The  chairman  stated  the  general  agreement  of  the  sections  to  this 
solution. 

Mr.  Nagy  pointed  out  that,  in  his  section,  Hungary  had  proposed 
a  uniform  time  limitation  because  the  difference  between  the  acceptor 
and  the  other  parties  liable  was  essentially  theoretical.  The  drawer, 
the  author  of  the  bill,  should  be  bound  as  lon^  as  the  acceptor. 

The  chairman  recalled  that  the  sections  had  proposed  a  time  limit 
of  three  years  for  actions  against  the  acceptor,  and  of  six  months  for 
actions  of  the  holder  against  the  indorsers. 

Mr.  Fischel  requested  that  there  should  be  added  to  the  first  two 
paragraphs,  of  the  answers  of  Section  I  that  the  time  should  run 
Trom  maturity,  or,  if  there  was  a  protest,  from  either  the  day  on 
which  protest  had  been  drawn  up  or  the  day  on  which  summons  had 
been  served  on  the  debtor.     (Gfeneral  assent.) 

Mr.  Simons  made  some  reservations  with  regard  to  paragraph  4 
of  the  answer  of  Section  I.  In  order  to  avoid  the  inconveniences 
arising  from  the  fact  that,  in  certain  cases,  because  of  the  delay  of 
prescription  applying  to  actions  against  the  acceptor,  some  of  the 
parties  liable  might  see  their  action  against  the  principal  party 
liable  lost  by  prescription  before  they  were  able  to  c\;xercise  it.  Sec- 
tion I  had  proposed  to  increase  in  certain  cases  the  limit  of  three 
years  to  an  indeterminate  extent.  This  innovation  might  seem  dan- 
gerous. Section  II  had  been  also  influenced  by  this  difficulty,  and 
had  solved  it  in  a  different  fashion.    Mr.  Vivante  had,  indeed,  pro- 

Sosed  to  place  the  indorsers  in  a  situation  to.  set  up  their  rights  in 
ue  time  by  obliging  the  indorser  against  whom  an  action  was 
brought  to  give  notice  to  his  predecessor,  who  should  in  his  turn 
give  notice  to  the  previous  indorser.  and  so  on  up  to  the  drawer. 

Mr.  Vivante  explained  his  proposal.  It  might  happen  that  the 
drawee  was  not  in  a  situation  to  exercise  in  due  time  recourse  against 
the  acceptor,  if  the  delay  of  prescription  was  fixed  at  three  years;  for 
example,  if  10  indorsers  had  to  be  successively  sued.  The  delay  of 
prescription  applying  to  each  of  them  was  six  months.  The  last 
mdorser  would  thus  be  able  to  address  himself  to  the  drawer  five 
years  after  the  day  on  which  the  first  one  had  been  sued;  that  is  to 
say,  two  years  after  his  action  against  the  drawee  had  been  extin- 
miished,  such  an  action  being  subject  to  a  prescription  of  three  years. 
On  the  contrary,  if  he  was  advised  of  the  action  brought  against  one 
of  the  warrantors  of  the  bill,  he  would  be  able  in  due  time  to  take 
the  measures  necessary  to  preserve  his  rights  against  the  acceptor. 

The  chairman  observed  that  the  drawer  was  always  able  to  inter- 
rupt the  prescription. 

Mr.  Lyon-Caen  said  that  it  would  be  necessary  to  answer  a  pre- 
liminary question,  viz.  Would  the  interruption  of  prescription 
against  one  of  the  signers  of  the  bill  be  valid  against  all  of  them? 

The  chairman  thought  that  by  answering  affirmatively  this  ques- 
tion one  would  seriously  derogate  from  common-law  principles, 
which  did  not  seem  advisable. 

Mr.  Nagy  thought  also  that  prescription  should  be  interrupted 
only  with  regard  to  the  party  on  whom  summons  had  been  served. 
It  was  in  this  sense  that  Article  88  of  the  Hungarian  draft  was 
drawn. 
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Mr.  Simons  said  that  the  solution  set  forth  by  the  Hungarian  draft 
merely  set  aside  the  question  without  solving  it.  The  proposal  of 
Mr.  Vivante  was  much  more  definite.  It  was  equivalent  to  cnanging 
into  an  obligation  the  power  of  the  indorsers  to  give  notice  to  flieir 
predecessors  of  the  summons  to  pay  served  on  them.  Thus,  havijpg 
been  given  notice,  the  parties  concerned  were  in  a  situation  to  in- 
terrupt prescription  with  regard  to  the  acceptor. 

Mr.  Carlin  aid  not  object  to  the  system  of  Mr.  Vivante,  but  in- 

Suired  what  would  be  the  penalty  in  case  the  formality  provided 
or  should  not  be  carried  out. 

Mr.  Vivante  replied  that  a  suit  for  damages  might  be  brought 
against  the  person  who  had  not  given  the  notice. 

The  chairman  pointed  out  that  the  expenses  involved  in  such  a 
process  would  be  very  slight.  On  the  other  hand,  the  proposal  of 
Mr.  Vivante  had  the  douole  advantage  that  the  drawer  remained 
acquainted  with  the  case,  and  the  parties  concerned  were  giv«i  the 
power  to  become  parties  to  the  suit.  He  proposed  to  adopt  the  three 
first  paragraphs  of  the  answer  of  Section  I,  and  to  add  to  them,  at 
the  suggestion  of  Mr.  Vivante,  the  obligation  for  the  indorsers  to 

five  notice  by  registered  letter  to  their  own  predecessors  of  the  suit 
rought  against  them. 

This  proposal  was  adopted  by  13  votes  to  2  (Austria  and  Hungary) 
and  1  abstention  (Great  Britam). 

Mr.  Fischel  thought  proper  to  draw  the  attention  of  the  committee 
to  the  question  of  the  delay  of  prescription  with  regard  to  guarantors. 
In  regard  to  the  guarantor  oi  an  indorsement,  it  was  clear  that  the 
delay  of  prescription  ought  necessarily  to  be  the  same  as  for  the 
indorsements  in  general.  But,  in  regard  to  guaranty  given  for  the 
acceptor,  it  would  be  proper  for  the  committee  to  decide  whether  such 
a  guarantee  was  to  be  considered  as  security  for  the  payment  of  the 
bill  of  exchange,  and  thus  subject  to  a  time  limitation  of  six  months 
(as  an  indorsement),  or  that  the  guarantor  was  bound  for  the  same 
time  as  the  acceptor — for  three  years. 

The  committee  decided  that  in  case  of  guaranty  given  for  an 
acceptor,  the  lime  limitation  should  be  three  years. 

With  regard  to  paragraph  5  of  the  answer  of  Section  I,  Mr. -de 
Menezes  requested  that  it  should  be  settled  that  the  causes  of  inter- 
ruption should  be  regulated  by  national  legislation. 

The  chairman  replied  that  such  questions  of  procedure  belonged  to 
the  committee  on  international  private  law. 

Mr.  Simons  thouffht  that  there  was  interest  in  attaining  uniformity 
on  this  question.  R  was  for  this  reason  that  Section  II  had  proposed, 
in  accordance  with  the  Grerman  law  of  1888,  an  enumeration  of  the 
causes  of  interruption  of  prescription. 

Mr.  Vivante  said  he  could  not  concur  in  such  an  opinion. 

The  chairman  inquired  if  the  uniform  law  ought  to  regulate  such 
a  question.  He  suggested  the  adoption  of  the  proposal  set  forth  by 
Section  I,  remitting  it  to  the  committee  on  international  private  law 
to  examine  whether  or  not  the  national  laws  should  determine  the 
causes  of  interruption  of  prescription. 

This  proposal  was  adopted. 

Concerning  the  effects  of  prescription,  the  solution  adopted  by 
Section  I  was  carried. 
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Mr.  Carlin  drew  the  attention  of  the  committee  to  a  new  question 
set  forth  by  the  same  section : 

Should  the  law  specify  the  obligations  laid  on  the  drawee  in  order  that  he 
should  be  Talidly  discharged  at  maturity? 

The  section  had  answered  this  question  in  the  affirmative.  How- 
ever, the  French  delegation  had  considered  <:hat  such  minuteness 
was  useless,  as  the  drawee  was  presumed  to  be  discharged  by  the 
payment. 

Mr.  Vivante  pointed  out  the  danger  involved  by  such  a  presump- 
tion. If  a  married  woman,  as  such  incapable  of  giving  alone  a 
valid  receipt,  received  the  amount  of  a  bill,  should  such  a  payment 
be  valid  ? 

Mr.  Lyon-Caen  set  forth  the  idea  of  the  French  del^ation.  There 
was  a  presumption  of  discharge  in  case  of  payment,  but  if  the  holder 
had  been  guilty  of  any  negligence — if  he  was  aware,  for  example, 
that  the  woman  to  whom  he  had  paid  was  incsipable  of  receiving  a 
payment — the  presumption  would  be  destroyed.  It  was  necessary 
to  leave  a  wide  latitude  to  the  courts  with  regard  to  the  appreciation 
of  such  circumstances. 

The  chairman  proposed  to  postpone  this  question  for  further  ex- 
amination.    (General  assent.) 

Mr,  de  Menezes  proposed  to  introduce  into  the  uniform  law  a  pro- 
vision stating  that  whoever  signed  a  declaration  pertaining  to  the 
bill  of  exchange,  either  as  an  agent  or  as  a  legal  representative  of 
another  person,  without  being  ouly  authorized  to  do  so,  should  be 
bound  personally  by  such  an  act  under  the  law  of  exchange.  (Gen- 
eral assent.} 

QaeBtions  33,  34,  and  35. 

Mr.  Vivante  thought  that  the  uniform  law  should  deal  in  the 
same  articles  with  the  questions  concerning  both  the  bill  of  exchange 
and  the  promissory  note  to  order. 

The  cnairman  said  his  opinion  was  to  the  contrary,  while  Mr. 
Schneider  concurred  in  the  views  of  Mr.  Vivante. 

Mr.  Nagy  made  known  that  in  Hungry  it  had  been  attempted  to 
connect  the  two  questions,  as  proposed  by  Mr.  Vivante,  but  it  had  to 
be  given  up  owing  to  the  practical  difficulties  encountered. 

The  proposal  of  Mr.  Vivante  was  rejected  bv  10  votes  to  4  (Brazil, 
Italy,  Kussia,  and  Turkey).  Germany  and  Argentina  abstained 
from  voting. 

Mr.  Simons  requested  that  the  law  should  prohibit  the  bill  to 
bearer. 

Mr.  Carlin  pointed  out  that  the  prohibition  of  the  issue  of  such  a 
bill  belonged  to  national  laws. 

The  conmiittee  adopted  the  answer  made  by  Section  I  to  the  ques- 
tions concerning  the  promissory  note  to  order. 

The  reconmiendations  of  Section  I  with  regard  to  fiscal  prescrip- 
tions were  referred  to  the  committee  on  international  private  law. 

The  sitting  was  terminated  at  12.30  p.  m. 
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Chairman,  Mr.  Asser. 

The  sitting  was  opened  at  9.30  a.  m. 

The  chairman  stated  that  he  thought  he  should  express  the  feel- 
ings of  all  the  members  of  the  committee  in  presenting  to  the  French 
delegation  their  cordial  felicitations  on  the  occasion  of  the  French 
national  holiday.  He  was  anxious  to  make  known  to  this  delegation, 
in  the  name  of  the  committee,  the  sincere  good  will  which  they  enter- 
tained for  the  welfare  and  prosperity  of  France.    [Loud  applause.] 

Mr.  Lyon-Caen,  on  behalf  of  the  French  delegation,  thanked  Mr. 
Asser  heartily  for  his  kind  thought  and  the  warm  expression  he  had 
given  to  it.  The  French  delegation  had  been  keenly  touched  by  it,  as 
also  by  the  sympathetic  reception  which  the  whole  committee  had 
given  to  the  declaration  of  its  chairman.  Mr.  Lyon-Caen  expressed 
to  all  the  members  his  gratitude. 

The  chairman  read  the  letter  by  which  Mr.  Nagy  gave  notice  that 
he  would  not  be  able  to  assist  further  in  the  labors  of  the  conference. 
The  chairman  welcomed  the  arrival  of  Mr.  Sichermann,  who  took 
his  place  among  the  members  of  the  committee. 

Mr.  Lyon-Caen,  in  the  name  of  the  two  "  rapporteurs "  of  the 
committee,  requested  the  committee  to  clear  up  some  points  on  which 
the  "  rapporteurs  "  felt  some  doubt. 

They  thought  they  understood  that  the  committee  held  the  opinion 
that  the  uniform  law  should  merely  deal  with  the  bill  of  exchange 
and  the  promissory  note  to  order,  without  reference  to  the  bill  to 
bearer.  Was  such  an  interpretation  of  the  decisions  reached  the 
correct  one? 

Mr.  de  Menezes  thought  that  a  misunderstanding  had  arisen  on 
this  subject  owing  to  the  French  expression  "  billet  a  ordre."  This 
appellation  seemed  to  exclude  the  idea  that  such  a  document  could 
be  made  to  bearer.  However,  it  might  happen  that  such  a  document 
of  exchange,  which  was  designated  by  other  names  in  other  countries, 
could  be  issued  to  bearer.  It  was  well  understood  that  the  com- 
mittee had  not  intended  to  allow  such  a  document  to  be  issued  to 
bearer.  Nevertheless,  it  was  not  to  be  mistaken  for  the  "  bill  to 
bearer,"  with  wliich  the  law  of  exchange  had  by  no  means  con- 
cerned itself.  Thus  it  was  important  to  make  this  point  clear  in 
the  report. 

The  interpretation  given  by  Mr.  Lyon-Caen  was  approved. 

Mr.  Lyon-Caen  said  he  also  wished  that  the  committee  would 
declare  itself  clearly  on  the  effects  of  the  clause  "  return  without 
costs."  There  was  a  general  agreement  in  recognizing  that  when  such 
a  stipulation  was  inserted  the  holder  could  not  have  a  protest  drawn. 
But  did  such  a  clause  tend  to  exempt  the  holder: 

(1)  From  presenting  the  bill  for  payment  within  the  time  fixed 
by  the  law  ? 

(2)  From  giving  notice  of  nonpayment  of  the  bill  to  the  parties 
concerned  ? 

The  committee  answered  question  1  in  tlie  negative. 

Mr.  Lyon-Caen  inquired  what  would  be  the  penalty  incurred  by  the 
holder  who  should  have  neglected  to  present  in  due  time  a  bill  con- 
taining the  clause,  "return  without  costs."     He  thought  that  the 
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holder  should  not  be  considered  as  guilty  of  negligence,  but  should 
be  merely  liable  to  a  suit  for  damages. 

Mr.  Simons  thought,  on  the  contrary,  that  the  clause  "  return  with- 
out costs  "  should  be  without  effect  with  regard  to  the  penalties  appli- 
cable to  the  holder  who  had  not  presented  the  bill  to  the  drawee  in  due 
time.  These  penalties  should  be  the  same  as  if  the  clause  did  not 
exist. 

Mr.  Vivante  said  that  on  this  matter  he  shared  the  opinion  of  the 
German  delegation. 

Mr.  Carlin  considered  that,  in  fact,  it  was  not  possible  to  admit 
that  such  a  clause  should  involve  effects  that  were  so  important. 

The  chairman  submitted  then  for  discussion  the  following  ques- 
tion: 

Should  the  penalties  enforced  against  the  holder  who  has  not  presented  the 
bill  to  the  drawee  within  the  legal  time  be  the  same,  whether  the  blU  does  or 
does  not  contain  the  clause,  "  return  without  costs?  " 

The  committee  was  unanimous,  in  the  affirmative,  with  the  excep- 
tion of  the  delegation  of  France. 

Mr.  Emest-Picard  thought  that  the  clause,  "  return  without  costs," 
should  exempt  the  holder  from  giving  notice  of  nonpayment  by  regis- 
tered letter.  Such  a  clause  was,  in  fact,  inserted  mostly  on  bills  of 
which  the  amount  was  not  very  important — 5  or  10  francs.  If  the 
holder  was  bound  to  give  notice  of  nonpayment  by  registered  letter 
this  would  impose  on  such  bills  which  are  at  present  exempt  from  all 
expenses  new  costs  which  would  sometimes  rise  to  6  per  cent  or  10 
per  cent  of  the  amount  of  the  debts.    This  was  not  admissible. 

Mr.  Fischel  thought  that  it  would  also  be  proper  to  give  considera- 
tion to  the  drafts  of  which  the  amount  was  important  and  which 
were  stipulated  "without  costs."  It  was  perhaps  for  thcvse  that 
notice  was  the  most  necessary.  Such  bills,  when  not  paid,  were  those 
which  the  parties  concerned  wished  most  quickly  to  take  back,  and  it 
was  necessary  that  they  should  be  given  notice  of  nonpayment. 

With  the  exception  of  two  votes  (cast  by  France  ana  Belgium),  the 
committee  was  imanimous  in  deciding  that  the  clause  in  question 
should  not  exempt  the  holder  from  giving  notice  of  nonpayment  of 
the  bill  to  his  warrantor. 

Mr.  Carlin  drew  the  attention  of  the  committee  to  article  761  of 
the  federal  code  of  obligations,  which  regulated  the  effects  of  a 

Prolongation  of  maturity  granted  by  the  acceptor  to  the  holder.    Mr. 
Sarlin  inquired  if  it  would  not  be  proper  to  introduce  a  similar  pro- 
vision in  the  uniform  law. 

This  proposal,  supported  by  Mr.  Simons,  was  adopted,  with  reser- 
vations concerning  ite  form. 

The  committee  took  up  then  the  examination  of  the  three  questions 
•which  had  been  reserved. 

New  question  (added  In  report  of  Section  I,  after  question  24).  Should  the 
law  specify  the  obligations  Imposed  on  the  drawee  In  order  that  he  might  be 
legally  discharged  by  payment  at  maturity? 

Mr.  Lyon-Caen  proposed  to  decide  that  the  drawee  should  be  dis- 
charged by  payment  at  maturity  unless  negligence  could  be  set  up 
against  hiin. 
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Mr.  Simons  preferred  that  it  should  be  specified  that  gross  negli- 
gence was  necessary  in  order  that  the  drawee  should  not  be  dis- 
diarged. 

Mr.  Beemaert  tiiought  that  it  would  be  suitable  to  leave  to  the 
courts  entire  liberty  of  interpretation. 

Mr.  Simons  insisted  on  this  point — ^that  if  the  law  led  to  the  belief 
that  a  slight  negligence  sufficed  to  destroy  the  presumption  of  dis- 
charge, the  drawee  would  be  thus  permitted  to  delay  payment  under 
flimsy  pretenses  of  verification. 

Mr.  Vivante  thought  that  by  specifying  "gross  negligence,"  one 
would  meet  the  difficulties  arising  from  the  divergences  which  existed 
on  this  point  between  the  various  laws. 

Sir  Mackenzie  Chalmers  pointed  out  that,  according  to  the  Anglo- 
American  law,  forged  indorsements  were  considered  as  null.  So  the 
series  of  indorsements  was  interrupted,  and  the  drawee  who  paid 
when  one  of  the  indorsements  was  forced  was  not  discharged. 

Mr.  Carlin  thought  that  the  committee  might  agtee  on  the  text 
proposed  by  the  majority  of  Section  I,  thus: 

The  holder  shall  not  be  validly  discharged  unless  he  had  verified,  as  far  as 
possible,  the  identity  of  the  holder  and  the  regularity  of  the  series  of  indorse- 
ments.   He  shall  not  be  bound  to  verify  the  signatures  of  the  indorsers. 

This  proposal  was  carried. 

Question  13.  Should  the  law  accord  special  rights  to  the  holder  of  a  bill  of 
exchange  in  case  of  failure  of  the  acceptor? 

Mr.  Lyon-Caen  recalled  that  the  committee  had  adopted,  on  this 
subject,  paragraph  1  of  the  answer  of  Section  I,  concerning  the  case 
of  the  failure  of  the  acceptor.  In  such  a  case,  the  holder  was  en- 
titled to  exercise  recourse. 

But  it  had  been  thought  that  there  were  events  which  should  be 
assimilated  to  failure.  Section  I  proposed  to  leave  the  determina- 
tion of  such  events  to  national  legislation.  The  committee  had  pre- 
ferred that  the  uniform  law  should  make  this  point  more  clear. 
Hence  the  "  rapporteur  ^  proposed  the  following  text : 

In  case  of  failure  of  the  acceptor,  and  in  aU  other  cases  in  which  an  event 
may  have  occurred  by  which  he  is  deprived  of  the  benefit  of  the  legal  term,  the 
holder  shall  be  able  to  take  recourse  against  his  warrantors,  provided  that  he 
shall  have  made  a  protest. 

The  chairman  said  he  was  aware  of  the  interest  involved  by  the 
assimilation  to  failure  of  certain  special  circumstances  applying  to 
nontraders  who  had  accepted  a  bill  of  exchange.  The  holder  should 
in  such  a  case  be  entitled  to  exercise  recourse.  But  the  chairman 
thought  it  dangerous  to  introduce  into  the  uniform  law  an  element 
so  vague  and  indeterminate  as  were  the  events  to  which  Mr.  Lyon- 
Caen  had  referred.  No  doubt  the  court  should  examine  such  cases, 
but  then  what  would  be  the  consequence  of  the  proposal  ?  The  holder,* 
anxious  to  exercise  his  recourse,  might  address  himself  to  the  court 
to  have  the  event  established,  but  the  judgment  might  be  rendered 
after  the  expiration  of  the  delajrs  granted  for  actions  arising  under 
the  bill  of  exchange.    Would  this  be  an  advantage  to  the  holder? 

The  German  ddegation  had  made  known  that  it  considered  this 
question  essential.  Therefore,  for  the  sake  of  conciliation,  the  chair- 
man would  admit  that  the  insolvency  of  the  acceptor  should — for 
the  same  reasons  as  his  failure — open  the  way  for  recourse  of  the 
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holder,  but  it  would  be  desirable  to  limit  the  provision  to  insolvency 
duly  established,  and  it  should  belong  to  the  national  laws  to  de- 
termine how  such  insolvency  should  be  established. 

Mr.  Simons  thought  that  it  was  especially  in  the  cases  where  in- 
solvency had  not  been  legally  established  that  the  German  proposal 
would  have  .advantages.  In  practice,  recourse  of  such  a  character 
was  seldom  exercised  at  the  present  time  in  Germany.  The  mere 
fact  that  such  a  recourse  was  possible  was  sufficient  to  induce  the  war- 
rantors to  reimburse  the  bill  to  the  holder  when  the  acceptor  was  in 
fact  insolvent.  If  the  provision  which  existed  on  this  subject  in  the 
German  law  should  be  suppressed,  the  indorser,  before  he  took  back 
the  bill,  would  wait  till  the  failure  was  declared,  and  the  holder 
would  have  an  interest  in  provoking  it. 

Mr  Fischel  brought  out  how  this  provision  of  the  German  law  was 
of  a  character  to  prevent  failures.  A  drawee  was  embarrassed  and 
had  suspended  his  payments;  the  holder  merely  surrendered  the  bill 
to  his  indorser,  ana,  m  practice,  this  indorser  would  never  refuse  to 
take  it  back,  b^ause  he  knew  that  in  case  of  refusal  the  holder  would 
exercise  recourse  against  him.  If  such  a  provision  was  suppressed, 
the  holder  would  have  no  other  means  of  exercising  recourse  than 
to  bring  on  failure.    This  was  just  what  it  was  desirable  to  avoid. 

When  a  debtor  was  officially  declared  to  have  failed,  the  dividend 
was  nearly  always  lessened  by  the  costs  which  the  judicial  proceed- 
ings involved.  Often  the  interests  of  the  creditors  and  also  those  of 
the  debtor  could  be  protected  through  a  private  winding  up  and  an 
amicable  agreement.  As  this  question  especially  interested  trades- 
men, Germany  would  be  compelled  to  show  herself  uncompromising 
in  regard  to  it. 

Another  reason  militated  in  favor  of  the  Gennan  proposal.  When 
the  debtor  po&sessed  nothing,  it  was  not  permitted  in  Germany  to 
declare  a  failure.  However,  in  such  a  case,  the  holder  should  be  in 
a  situation  to  exercise  his  recourse.  It  seemed  to  Mr.  Fischel  neces- 
sary that  the  law  should  expressly  set  forth  suspension  of  payment 
as  a  ground  for  recourse. 

The  chairman  stated  that  the  serious  advantages  pointed  out  by 
Mr.  Fischel  were  perhaps  not  exclusively  due  to  the  provision  of 
the  German  law  which  was  in  question.  Such  advantages  were  in 
effect  obtained  in  countries  where  the  said  provisions  did  not  exist,  in 
the  cases  which  occurred  frequently,  where  it  was  not  the  interest  of 
the  creditor  to  provoke  the  failure  of  the  debtor.  The  chairman 
recognized,  however,  the  justice  of  the  observation  of  Mr.  Fischel 
with  regard  to  the  acceptor  without  recourse,  but  whose  failure  could 
not  be  established  because  of  this  fact.  Such  a  case  should  be 
specially  provided  for  by  the  law. 

Mr.  Fischel  replied  that,  in  effect,  commercial  practices  had  sup- 
plemented the  deficiencies  of  national  laws,  and  that  thus,  in  countries 
which  did  not  Imow  the  German  provision,  things  went  on  as  they  did 
under  ttiis  provision.  But  the  framing  of  an  uniform  law  was  in 
question.  It  such  a  law  did  not  expressly  sanction  these  practices, 
would  it  not  be  concluded  that  it  intended  to  abolish  them?  It  was 
important  that  the  law  should  conform  to  commercial  practice. 

Mr.  Hammerschlag  supported  the  argument  presented  by  Mr. 
Fischel, 
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Mr.  Carlin  stated  that  the  Federal  Code  of  Obligations  (article 
748)  reproduced,  with  additional  details,  the  German  law. 

Mr.  JSichermann  stated  that  the  Hungarian  draft  admitted  a  simi- 
lar provision. 

Mr.  Vivante  said  he  could  not  support  the  form  suggested  by  Mr. 
Lyon-Caen.  There  was  in  Italy  a  law  on  compositions  which 
granted  to  embarrassed  tradesmen  a  delay  for  payment  Recourse 
should  be  authorized  even  though  the  acceptor  had  obtained  a  compo- 
sition, and  though  he  had  obtained  the  benefit  of  a  delay. 

Mr.  Simons  proposed  to  add  the  following  paragraph : 

The  national  laws  shall  desi^ate  the  cases  of  suspension  of  payment,  of 
embarrassment,  and  other  cases  legally  established  which  may  for  this  puriK>se 
be  assimilated  to  failure. 

Count  Ehrensvard  inquired  what  was  meant  by  "embarrassment^' 
(deconfiture),  which  did  not  seem  to  exist  in  the  Swedish  law. 

Mr.  Fischel  replied  that  it  concerned  suspension  of  payment  by  a 
nontrader.     This  explanation  should  be  given  in  the  report. 

The  proposal  of  Mr.  Simons  was  unanimously  adopted,  the  Nether- 
lands abstaining  from  voting. 

It  was  settled  that,  in  order  that  recourse  might  be  exercised,  a 
protest  should  be  drawn  up,  unless  the  draft  stipulated  "without 
costs." 

Question  3,  of  "vis  major.** 

The  chairman  read  the  answer  given  to  this  question  by  Section  I. 

Mr.  Carlin  proposed  to  adopt  the  distinction  made  by  the  section 
between  personal  and  general  cases  Qf  vis  major,  and  asked  that  the 
committee  should  first  decide  on  the  effects  of  the  former. 

Mr.  Hammerschlag  requested  that  personal  cases  of  vis  major 
should  be  entirely  disregarded.  Concerning  the  general  cases  of  vis 
major,  the  central  committee,  before  proceeding  with  the  discussion, 
should  decide  whether  the  uniform  law  should  merely  concern  itself 
with  those  which  were  of  a  physical  origin,  and  with  the  laws  of  mora- 
torium grounded  on  such  cases,  or  should  also  regulate  the  conse- 
quences involved  by  the  laws  of  moratorium  enacted  for  political  or 
financial  reasons.  The  latter  should  be  considered  from  a  quite  dif- 
ferent standpoint, "and  the  report  of  Section  IV  had  proposed  special 
amendments  concerning  such  laws  of  moratorium  of  a  political  or 
financial  origin,  which  it  designated  as  laws  of  moratorium  "  enacted 
for  the  whole  of  a  country."  Contrary  to  his  previous  opinion.  Mr. 
Hammerschlag  had  come  to  the  conclusion  that  it  would  be  better  to 
disregard  the  laws  of  moratorium  of  an  origin  either  political  or 
financial,  owing  to  the  nearly  insuperable  difficulties  of  finding  a  so- 
lution of  a  nature  satisfactory  to  all  concerned. 

Mr.  Fischel  supported  this  proposal. 

Mr.  Lyon-Caen  set  forth  another  proposal,  which  was  more  radical. 
He  asked  the  committee  to  ignore  all  questions  pertaining  to  the 
moratorium.  Such  questions  had  a  political  character,  and  were 
especially  delicate.  They  could  not  be  regulated  without  long  reflec- 
tion. Hence,  it  would  be  better  to  set  them  aside  unconditionally  at 
the  present  time. 

This  proposal  was  supported  by  Mr.  Simons  and  objected  to  by 
Mr.  Vivante. 
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Mr.  Hammerschla^  stated  that  the  question  of  moratorium  was 
independent  of  the  distinction  he  had  suggested.  Wlien  vis  major 
was  caused  by  a  physical  calamity,  it  seemed  suitable  to  adopt  the 
same  solution,  whether  there  was  a  moratorium  or  not. 

It  was  agreed  that  the  committee  should  examine  the  cases  of  vis 
major  without  concerning  itself  whether  there  was  or  was  not  a 
moratorium. 

Then  Mr.  Hammerschlag  set  forth  his  argument  in  the  following 
speech: 

As  I  had  the  honor  to  state  it  in  the  plenary  sitting,  the  reasons  which  induce 
us  to  request  that  in  case  of  public  calamity  recourse  may  be  exercised  imme- 
diately are  juridical,  economical,  and  reasons  of  equity. 

From  the  juridical  standpoint,  the  character  of  the  obligations  springing 
from  the  bill  of  exchange  requires  that  such  obligations  should  be  extinguished 
in  a  short  space  of  time.  The  prolongation  of  the  term  granted  for  present- 
ment would  be  contrary  to  the  essence  of  the  bill  of  exchange. 

The  Indorsers  have  warranted  the  solvency  of  the  drawee  on  the  day  of 
maturity  and  not  at  some  subsequent  date.  On  the  other  hand,  the  indorser 
should  warrant  the  possibility  of  presenting  the  bill  of  exchange.  If  the  house 
of  the  drawee  is  closed,  or  if  the  drawee  can  not  be  found,  protest  Is  drawn 
and  recourse  against  the  indorser  is  open.  If  the  sum  which  was  at  the 
domicile  of  the  drawee  has  not  been  paid  on  account  of  the  absence  of  the 
latter,  or  if  it  is  lost  the.  next  day,  the  loss  shall  be  borne  by  the  indorser,  not 
by  the  holder.  Likewise,  the  indorser  should  be  held  responsible  if  the  bill 
can  not  be  presented  by  reason  of  a  public  calamity. 

Economical  reasons  and  reasons  of  equity,  I  have  said,  militate  in  favor  of 
my  proposal.  If  a  public  calamity  occurs  in  the  place  of  payment,  who  should 
be  affected  by  it?  -In  my  opinion,  it  should  be  the  party  who  has  acquired  the 
bill  of  exchange,  because  he  relied  upon  the  solvency  of  the  drawee  alone — 
that  Is,  the  drawer  or  first  indorser.  The  other  indorsers  have  acquired  the 
bill  not  only  because  of  the  confidence  they  had  in  the  drawee,  but  also  because 
of  the  confidence  they  had  in  the  previous  Indorsers.  It  would  be  entirely 
unjust  to  cast  upon  the  unfortunate  holder  the  entire  weight  of  the  calamity. 
Moreover,  chance  alone  would  decide  on  this  point :  If  the  calamity  had  begun 
one  day  later,  the  bill  of  exchange  would  have  been  Indorsed  to  another  per- 
son; this  person  would  have  been  affected  and  the  previous  indorser  would 
have  been  spared.  Our  solution,  on  the  contrary,  is  entirely  Independent  of 
chance.  9y  giving  the  right  to  exercise  recourse  to  all  the  Indorsers,  it  reaches 
finally  the  drawer  or  first  Indorser  alone — that  Is  to  say,  the  party  who  Is  in 
direct  and  immediate  business  relations  with  the  country  where  the  public 
calamity  has  occurred,  and  who,  by  reason  of  such  relations,  has  issued  the 
bill  and  caused  it  to  circulate. 

Our  proposal,  moreover,  attenuates  as  far  as  possible  the  effects  of  a  public 
calamity. 

Very  often  the  bills  of  exchange  drawn  on  the  same  country  or  on  the  same 
place  are  brought  together  before  maturity  in  the  hands  of  the  same  persons. 
If  these  holders  are  not  granted  recourse  against  their  predecessors,  they  will 
find  themselves  In  great  trouble  and  run  the  risk  of  incurring  failure.  Con- 
sider the  cases  of  a  small  banker  who  cashes  drafts  on  a  certain  country  or  a 
certain  town  of  this  country.  His  Indorsers  may  be  manufacturers  or  trades- 
men who  are  quite  solvent.  If  he  is  deprived  of  his  recourse  In  case  of  a 
public  calamity  occurring  In  the  place  of  payment,  he  will  be  ruined,  whereas, 
if  the  first  Indorsers  alone  are  held  responsible,  their  number  will  be  much 
greater,  and  the  risks  will  be  shared  by  a  much  larger  number  of  persons. 

My  proposal  has  been  opposed  by  Mr.  Fischel,  who  has  set  forth  arguments 
to  which  I  feel  obliged  to  reply.  He  has  said  that  his  system,  consisting  in 
prolonging  the  delays,  has  already  been  applied  in  Russia,  and  that  the  parties 
concerned  were  satisfied  with  It :  but  we  know  from  our  colleague,  the  delegate 
of  Italy,  that  our  system  has  also  been  applied  and  has  given  good  results. 
This  can  be  easily  explained,  because  both  systems  are  preferable  to  the  exist- 
ing one,  which  deprives  the  holder  forever  of  his  recgurse  If  he  does  not  sne- 
ceed  in  having  a  protest  drawn.  But  this  should  not  prevent  us  from  Inquiring 
which  of  the  two  solutions  Is  the  more  equitable. 

Mr.  Plschel  has  said  that  our  proposal  would  give  rise  to  useless  recourse  if 
the  public  calamity  did  not  last  more  than  a  few  days,  because  the  holder,  by 
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waiting,  would  have  obtained  payment  from  the  drawee.  It  might  even  be 
possible,  said  he,  that  the  drawee  who  was  solvent  would  be  so  no  longer 
when  the  bill  of  ezcnange  should  come  back.  But  in  order  to  examine  tbe 
question  without  prejudice  extreme  instances  should  not  alone  be  considered. 
If  the  holder  has  reasons  for  believing  that  the  public  calamity  will  be  over 
within  a  few  days,  he  will  abstain  in  his  own  interest  from  exercising  recourse 
immediately.  He  will  wait.  We  give  him  the  right  to  exerri«e  recourse,  but 
do  not  compel  him  to  do  so. 

The  chief  argument  of  Air.  Fischel  is,  in  my  opinion,  the  fear  he  expresses 
that  our  system  would  bring  on  a  great  disturbance  in  business  by  putting  In 
motion  all  the  bills  of  exchange  drawn  on  the  place  where  the  catastrophe  has 
occurred.  No  doubt  the  disturbance  will  always  be  considerable  in  case  of  a 
public  calamity,  but  not  so  much  on  account  of  our  proposal  as  owing  to  tbe 
event  itself.  But  the  consequences  of  this  event  will.  In  my  opinion,  be  still 
more  grave  if  we  accept  the  German  proposal,  because,  as  I  have  already  said, 
the  burden  of  the  calamity  would  fall  entirely  upon  the  firms  which  had  aniongsi 
their  bills  and  securities  bills  of  exchange  drawn  on  the  place  where  the  calam- 
ity occurred.  Serious  difllculties  would  ariise  with  regard  to  them  which  might 
involve  their  failure  and  drag  down  in  their  fall  many  other  houses. 

The  situation  of  the  holder  would  be  seriously  aggravated  if  the  proposal  of 
Mr.  Fischel  was  adopted.  He  tells  us  that  the  holder  would  suffer  merely  a 
delay  In  payment,  but  he  would  be  bound  besides  to  obtain  money  elsewhere  In 
order  to  make  the  payments  which  he  counted  upon  making  with  the  proceeds 
of  the  bills  of  exchange,  which  he  is  not  able  to  present  owing  to  vis  major. 

Finally,  the  argument  of  Mr,  Fischel  loses  much  of  Its  force  if  we  disregard 
the  cases  of  moratorium  decreed  for  political  or  financial  reasons. 

Upon  the  whole,  I  thing  we  are  able  to  maintain  our  proposition,  and  I  recom- 
mend it  to  the  central  committee.  Assuredly,  it  will  not  avoid  all  inconven- 
iences; but,  on  our  opinion,  it  represents  the  most  equitable  solution  of  the  very 
delicate  question  with  which  we  are  dealing. 

Mr.  Fischel  referred  to  the  preceding  discussions  with  regard  to 
the  arguments  he  had  already  set  forth  in  favor  of  his  rule,  according 
to  which  events  of  vis  major  would  result  merely  in  a  postponement 
of  maturity.  However,  he  was  anxious  to  reply  to  Mr.  Hammer- 
schlag  and  first  to  agi'ee  with  him  that  the  question  was  a  particu- 
larly delicate  one.  The  end  which  the  conference  should  seek  was 
not  "to  obviate  all  inconveniences  arising  from  public  calamities  with 
regard  to  bills  of  exchange,  but  to  seeE  a  solution  which  should  at- 
tenuate, as  far  as  possible,  their  unfortunate  consequences. 

The  question  raised  had  been  long  discussed  in  Germany  in  1848. 
In  the  course  of  this  discussion  there  was  an  agreement  on  this  point, 
that  there  could  be  question  onlv  of  the  prolongation  of  the  delays  in 
presentment  and  protest.  If,  finally,  there  was  abstemtion  from  in- 
troducing into  the  German  law  a  provision  concerning  vis  major,  the 
reason  was  that  it  had  been  found  too  difficult  to  define  vis  major, 
and  not  that  there  were  any  doubts  on  the  system  which  was  to  be 
applied.  Since  that  time  many  authors,  especially  Mr.  Lyon-Caen 
in  nis  book,  had  sought  to  find  a  solution,  but  there  had  always  been 
question  of  retarding  presentment  and  the  drawing  up  of  the  protest 
without  impairing  the  right  to  exercise  recourse. 

The  Swedish  law  regulated  the  case  of  vis  major  and  in  the  same 
way  as  did  the  German  proposal.  The  English  law  of  1882  also 
made  a  reference  to  it  in  article  46,  thus: 

When  the  cause  of  delay  ceases  to  o^rate,  presentment  must  be  made  w^lth 
reasonable  diligence. 

It  was  always  the  same  system.  In  his  opinion  it  was  the  natural 
principle,  whereas  the  immediate  sending  back  of  the  bill  without 
attempt  to  present  it  seemed  to  him  to  be  an  arbitrary  solution. 
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There  was  unanimous  agreement  that  the  strict  system  by  which 
no  delay  could  be  granted  m  case  of  vis  major  and  by  which  recourse 
was  lost — the  system  which  would  be  the  most  consistent  with  the 
principles  of  law  in  the  matter — was  too  rigorous.     It  was,  therefore, 
necessary  to  change  it,  but  this  should  not  be  done  without  seeking 
to  deviate  as  little  as  possible  from  the  principles  which  governed  the 
law  of  the  bill  of  exchange.    The  German  proposal  was  the  nearest 
to  these  principles ;  the  proposal  of  Mr.  Hammerschlag  deviated  far 
more  from  them ;  it  went  to  the  other  extreme.    The  German  dele- 
gates suggested  suspending  the  operation  of  the  bill  during  the  catas- 
trophe.    The  delegate  of  Austria  wished  that  the  bill  should  produce 
all  its  effects  with  regard  to  recourse  as  soon  as  the  calamity  had 
taken  place.    He  wished  to  exempt  the  holder  from  any  effort  to 
present  the  bill  and  to  relieve  him  from  all  responsibility.    Was  it 
equitable  to  safeguard  thus  the  interest  of  the  holder,  of  the  possessor 
of  the  bill  of  exchange  ?     Was  it  necessary  that  the  consequences  of 
the  calamity  should  fall  exclusively  upon  the  indorser   (and  the 
drawer^  ?    There  were  serious  doubts  about  this  point. 

It  might  be  objected  that  the  indorser  warranted  payment  at  ma- 
turity, which  was  quite  true;  but  if  one  added  to  this  the  presump- 
tion that  he  had  intended  not  only  to  be  a  security  for  payment,  but 
also  a  security  for  the  possibility  of  presenting  the  bilL  it  was  per- 
missible to  hesitate  to  accept  such  a  conclusion.    Did  the  indorser 
really  intend  to  warrant  the  possibility  of  presenting  the  bill  in  any 
case,  even  in  case  of  vis  major?     He  would  then  have  sought  to  war- 
rant that  an  impossible  thing  should  nevertheless  be  accomplished 
and  thus  to  set  himself  up  against  the  supreme  power.     Should  such 
a  presumption  be  admitted?    All  the  arguments  of  Mr.  Hammer- 
scnlag  pertained  to  this  supposition,  the  consequences  of  which  were 
disastrous  for  the  indorser  and  for  him  alone.    Would  it  not  be  bet- 
ter, in  case  of  an  impediment  arising  from  an  unforeseen  case  of  vis 
major,  to  divide  the  responsibility?     Would  it  not  be  more  equitable 
that  each  should  bear  a  part  of  the  burden  ? 

On  the  contrary,  the  German  delegation  required  from  the  holder 
that  he  should  wait,  that  he  should  be  patient,  and  that  as  soon  as 
the  impediment  should  disappear  he  should  endeavor  to  presjent  the 
bill  and  recover  the  amount.  On  the  other  hand,  it  required  from 
the  indorsers  that  they  should  remain  bound  by  their  signatures 
during  the  same  perioa.  It  did  not  seem  to  them  equitable  to  say 
that  the  indorser  (or  the  drawer)  had  unconditionally  warranted  the 
payment  of  the  bill.  On  the  contrary,  he  had  made  his  liability  sub- 
ject to  a  duty  which  was  to  be  periormed  by  the  holder;  he  had 
promised  payment  of  the  draft  upon  presentment. 

Mr.  Hammerschlag,  in  the  proposal  which  he  had  recommended, 
relieved  the  holder  unconditionally  from  such  presentment.  In  the 
case  of  the  earthquake  at  Messina,  no  doubt  the  two  systems  would 
have  given  rise  to  the  same  effects,  because  the  disaster  was  such  that 
presentment  would  have  been  useless.  Whether  or  not  a  delay  had 
been  granted,  it  would  have  been  necessary,  finally,  in  any  case,  to 
exercise  recourse;  but  this  case  was  exceptional,  and  one  should  not 
legislate  for  exceptional  cases  only,  as  a  system  which  was  admissible 
with  regard  to  such  a  case  would  not  be  so  in  respect  to  calamities  of 
a  lesser  importance ;  and,  happily,  catastrophes  like  that  which  had 
iallen  on  Sicily  were  infrequent.    Moreover,  it  might  have  been  pes- 
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sible  to  have  a  protest  drawn  up  on  the  place  after  a  short  space  of 
time,  and  then  recourse  would  have  been  open  also,  according  to  tiie 
principles  which  were  advocated  by  Mr.  Fischel. 

Mr.  Fischel  thought  that  Ijhe  German  proposal  took  into  account  all 
int^*e6ts  concerned  and  constituted  a  compromise  between  the  strict 
system  of  the  present  and  the  Austrian  system.  It  prorogued  the 
aelays  till  the  moment  when,  the  calamity  having  ceased,  present- 
ment became  possible;  but  this  moment  was  indeterminate,  and  the 
argument  of  Mr.  Hammerschlag,  who  had  pointed  out  the  incon- 
veniences involved  in  a  prolongation  of  the  obligation  of  the  signers 
of  the  draft,  would  certainly  be  correct  if  it  had  been  proposed  to 
prolong  the  obligation  ad  sternum  or  for  an  indefinite  time.  But 
the  German  delegation  had  considered  this  and  for  this  reason  pro- 
posed that,  if  the  calamity  should  last  more  than  two  or  three 
months — a  term  open  to  discussion — the  recourse  of  the  holder  should 
be  open  against  the  indorsers  and  the  drawer. 

Mr.  Hammerschlag  had  quoted  examples  in  support  of  his  theory. 
Many  other  examples  might  be  quoted  m  order  to  show  the  basis  for 
the  German  point  of  view.  Twenty  different  cases  might  be  found 
for  each  of  which  a  new  provision  would  be  necessary.  It  was  im- 
possible to  anticipate  all  circumstances,  but  in  establisning  a  general 
rule  it  should  be  made  applicable  to  the  generality  of  cases.  But  in 
examining  the  cases  quoted  by  Mr.  Hammerschlag,  Mr.  Fischel  con- 
sidered that  they  did  not  seem  to  be  convincing.  He  had  spoken  of 
the  chance  that  a  calamity  might  have  happenea  a  day  later,  and  that 
this  might  have  brought  about  a  change  of  the  person  who  would  be 
affected  by  the  calamity;  but  in  a  similar  case — ^where  there  was  an 
obstruction  which  prevented  reaching  a  town,  which  had  become 
isolated  through  a  case  of  vis  major — if  the  catastrophe  happened  a 
day  later,  perhaps,  the  bill  of  exchange  would  have  already  passed 
beyond  the  obstacle,  and  being  at  the  place,  could  be  cashed  without 
delay. 

The  second  example  quoted — that  of  the  small  banker  whose  set  of 
bills  and  securities  was  full  of  drafts  drawn  on  a  region  affected  by 
a  calamity — was  assuredly  very  sad,  but  Mr.  Fischel  thought  that  his 
colleague  had  not  taken   into   consideration   the   fact  that  by    his 
system  he  laid  a  heavy  burden  on  the  indorsers.     The  case  quoted  was 
possible,  but  in  practice  it  would  be  found  that  small  bankers  were 
much  more  in  the  habit  of  reindorsing  the  bills  which  came  to  them 
from  their  customers  than  of  keeping  them  amongst  their  bills  and 
securities.     It  was  probable  that  the  obligations  they  assumed  by 
indorsement  much  exceeded  the  amount  locked  up  among  their  bills 
and  securities.     Hence  to  make  them  liable  to  immediate  recourse 
would  more  easily  lead  to  their  failure  than  did  the  systems  of  delays. 
Moreover,  it  should  be  remembered  that  the  holder  was  the  possessor 
of  the  draft;  he  had  bought  it  with  his  own  money;  it  was  property 
belonging  to  him  that   had  been  damaged  by  the  calamity;  and 
finally,  it  was  he  who  enjoyed  the  discount  which  he  had  received. 
On  the  other  hand,  the  indorscr  had  rediscounted  the  draft  because 
he  could  not  afford  to  keep  it  till  maturity.    Would  he  have  in  his 
safe  the  money  necessary  to  reimburse  it? 

Mr.  Hammerschlag,  in  presenting  the  example  which  he  had  given, 
had  probably  thought  of  the  case  of  Messina.  But  was  it  not  proba- 
ble that  most  of  the  drafts  on  Sicily,  after  having  passed  through  the 
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hands  of  the  small  bankers,  were  then  amons  the  bills  and  securities 
of  the  National  Bank  of  Italy  and  of  the  other  chief  Italian  banks? 
If  it  had  been  permitted  to  send  them  back  immediately,  the  small 
bankers  would  have  been  seriously  injured  by  the  fact  that  they  had 
indorsed  them. 

In  every  crisis  it  has  always  been  seen  that  the  banks  of  issue  and 
the  other  chief  banks  of  creait  had  done  their  best  to  attenuate  diffi- 
culties, not  only  by  affording  the  example  of  patience  toward  the 
weak,  but  also  bv  coming  more  or  less  directly  to  their  aid  through 
panting  them  the  new  credits  of  which  they  had  temporary  need. 
Was  it  not  more  consistent  with  this  general  rule  to  provide  that 
in  the  presence  of  a  public  calamity  there  should  be  an  exercise  of 
patience  ? 

The  German  delegates  thought,  moreover,  that  very  serious  reasons, 
from  the  economical  standpoint,  militated  against  the  system  advo- 
cated by  their  Austrian  colleague.  If  every  public  calamity  gave  the 
right  to  send  back  immediately  the  bills  of  exchange  which  were  due, 
without  any  obligation  to  present  them,  this  would,  in  the  case  of  very 
great  calamities,  give  rise  to  extraordinary  disturbance.  It  should 
be  remembered  that  the  catastrophe  itself  was  the  cause  of  numerous 
losses ;  everything  was  ready  for  a  crisis.  If  at  such  a  moment  hun- 
dreds of  millions  of  francs  had  to  be  demanded  without  delay  from 
the  indorsers — ^who  would  themselves  be  obliged  to  apply  to  their 
previous  indorsers — the  financial  movement  would  be  augmented  in  a 
manner  to  invoke  disaster.  Up  to  the  present  time,  when  a  country 
had  been  affected  by  a  misfortune,  it  had  been  simply  decided  to  await 
its  termination,  and  experience  had  shown  that  nearly  all  engage- 
ments had  been  fulfilled  m  spite  of  the  catastrophe.  The  drawees  and 
the  indorsers  had  paid  unhesitatingly;  but  under  the  system  of  the 
immediate  sending  back  of  the  bills,  they  would  not  even  have  been 

5 resented.  They  would  give  rise  to  recourse.  By  permitting  the 
emand  for  reimbursement  from  solvent  signers  for  default  of  ac- 
ceptance, the  difficulties  of  the  case,  already  very  great,  would  be 
increased  beyond  measure.  Men  in  active  business  ought  to  remem- 
ber the  fright  caused  among  tradesmen  and  bankers  by  the  news  of  a 
great  failure.  What  they  dreaded  was  not  the  direct  losses ;  but  the 
consequences  of  such  a  failure  might  be  the  failure  of  many  indorsers 
against  whom  recourse  was  exercised.  What  would  be  the  moral 
effect,  if,  in  the  case  of  a  catastrophe,  immediate  recourse  was  per- 
mitted ? 

The  German  proposal  seemed  to  be  an  acceptable  compromise.  It 
said  to  the  holder:  Wait  a  certain  time  before  exercising  recourse 
against  your  warrantor;  your  debtor  may  be  solvent;  you  may  be 
paid  after  the  calamity  has  ceased ;  but  if  its  effects  last  too  long, 
you  are  authorized  to  take  recourse  against  your  warrantors.  Such  a 
solution  seemed  to  be  the  most  equitable,  and  of  a  nature  to  cause  the 
least  possible  amount  of  disaster. 

Mr.  Vivante  stated  that  the  catastrophe  of  Messina  had  compelled 
Italy  to  examine  the  two  systems  which  were  under  discussion.  The 
Royal  Government  decided  to  adopt  that  of  immediate  recourse.  The 
holders  were  invited  to  deposit  their  drafts  at  the  office  of  the  recorder 
of  the  court;  those  which  were  not  withdrawn  within  24  hours  by  the 
debtors  were  surrendered,  with  the  official  declaration  that  they  had 
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not  been  withdrawn,  to  the  owners,  who  were  granted  the  right  to  sue 
the  warrantors  for  reimbursement. 

The  German  ^stem  imposed  on  the  holder  all  the  consequences  of 
the  calamity  and  left  in  suspense  for  an  unlimited  time  the  responsi- 
bility of  the  indorsers.  Moreover,  would  not  such  a  solution  seriously 
hamper  the  circulation  of  the  draft  and  render  it  more  costly  1  Upon 
this  point  experts  mi^ht  be  able  to  inform  the  committee.  Finally, 
would  it  be  admitted  that  the  holder  who  incurred  the  risk  of  waiting 
two  or  three  months  for  payment  should  not  receive  during  this  time 
any  interest  on  his  money? 

Did  not  the  committee  fear  to  impose  a  provision  which,  in  prac- 
tice, might  remain  a  dead  letter?  For  it  would  be  very  easy,  by 
inserting  a  special  stipulation,  for  banks  discounting  drafte,  to  evade 
its  dangerous  consequences,  by  inserting  a  clause  stipulating  for  the 
right  to  return  the  document  in  case  banking  ceased  at  the  place  of 
payment.  Mr.  Fischel  feared  that,  if  the  proposal  of  Mr.  Hammer- 
schlag  was  adopted,  the  holder  would  in  such  cases  exercise  imme- 
diate recourse.  No ;  if  the  holder  knew  that  the  debtor  was  solvent, 
he  would  wait.  The  apprehensions  of  the  German  delegation  with 
regard  to  this  point  were  not  well  grounded.  But  the  proposal  of  the 
delegate  of  Grermany  involved  an  inconvenience  of  a  general  charac- 
ter which  was,  in  the  opinion  of  Mr.  Vivante.  specially  important. 
It  destroyed  the  solidarity  and  independence  or  the  acts,  which  were 
the  essential  principles  of  the  law  of  the  bill  of  exchange.  The  ca- 
lamity having  happened,  the  holder  would  alone  bear  its  consequences ; 
he  would  alone  be  affected  by  it,  though  it  was  precisely  in  such  a  case 
of  unforeseen  misfortune  that  solidarity  should  produce  its  results 
and  permit  the  holder  to  avail  himself  of  them  by  authorizing  him  to 
find  nis  reliance  where  he  had  placed  it — ^with  the  indorser. 

Mr.  Ernest-Picard  thought  that  after  hearing  such  an  eloquent 
development  of  the  two  opposing  doctrines  there  would  be  some 
difficulty  in  finding  a  solution  that  would  give  entire  satisfaction  to  a 
judicial  mind.  Personally  he  was  inclined  to  approve,  as  a  matter 
of  principle,  the  doctrine  of  Mr.  Hammerschlag;  but  he  could  not 
deny  the  value  of  the  arguments  set  forth  by  Mr.  Fischel — arguments 
in  favor  of  which  might  be  invoked  the  traditional  practice  in 
France.  It  was  important,  then,  to  seek  to  conciliate  the  two  con- 
trary doctrines,  and  he  suggested  the  adoption  of  the  German  pro- 
posal, but  that  the  time  after  which  recourse  could  be  exercised 
should  be  reduced  to  one  month. 

The  two  systems  had  been  tried.  They  had  given  satisfactory 
results  because  in  practice  the  parties  concerned  had  concluded  ar- 
rangements. They  should  be  given  the  time  to  do  so.  One  month 
seemed  to  be  sufficient  for  such  a  purpose. 

Mr.  Fischel  was  anxious  to  reply  oriefly  to  some  of  the  observa- 
tions of  Mr.  Vivante.  The  latter  had  been  concerned  about  tha  ques- 
tion of  the  interest  during  the  suspension  of  the  delays.  It  was 
clear  that,  as  a  matter  of  principle,  this  interest  was  due  to  the  holder. 
If,  after  a  delayed  presentment,  recourse  was  exercised  on  account  of 
a  refusal  of  payment,  or  if,  after  the  delay  granted  for  waiting  for  the 
cessation  of  the  vis  major,  the  bill  was  sent  back  to  the  indorser,  the 
interest  calculated  from  the  date  of  maturity  should  be  included  in  the 
amount  to  be  paid.    If  the  drawee  paid  the  biU,  with  a  delay  caused 
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by  a  case  of  vis  major,  the  settlement  of  the  interest  could  be  left  to 
the  parties  concerned.  Mr.  Fischel  desired  also  to  reply  to  the  re- 
proach of  disre^rding  the  spirit  of  the  German  law,  wnich  had  been 
made  against  him.  This  law  imposed  on  the  parties  both  rights  and 
duties.  Notably,  it  laid  upon  the  holder  the  obligation  to  present 
the  bill.  One  could  grant  a  delay  for  making  such  a  presentment 
i?vithout  nullifs^ing  the  spirit  of  the  law.  Was  it  the  same  when  one 
exempted  the  holder  from  making  presentment  ? 

Solidarity  was  kept  intact ;  its  effects  were  merely  suspended  for  a 
time. 

_  The  most  frequent  cases  are  those  of  strikes,  which  last  but  a  short 
time;  and  the  German  delegation,  anxious  to  show  its  spirit  of  con- 
ciliation, would  accept  the  proposition  of  Mr.  Ernest-Rcard  to  re- 
duce to  one  month  the  prolongation  of  the  delay. 

Count  Ehrensvard  thought  that  the  situation  of  the  indorsers 
should  not  be  aggravated.  This  would  occur  if  recourse  could  be 
immediately  exercised  against  them.  It  was  said  that  all  the  burden 
was  cast  upon  the  holder;  but,  under  the  proposal  of  Mr.  Hammer- 
schlag,  this  burden  would  hang  heavy  over  the  first  indorser  alone. 
Where  was  the  advantage?  Count  Ehrensvard  therefore  joined  in 
the  German  proposal. 

Mr.  Carlin  recalled  that  Section  I  had  admitted  the  proposal  of 
Mr.  Hammerschlag,  notwithstanding  the  opposition  of  Norway, 
which  had  already  proposed  a  compromise  by  reducing  to  15  days 
the  delay  which  Mr.  Ernest-Picard  wished  to  see  carried  to  one 
month.  The  Swiss  delegation,  however,  by  way  of  conciliation, 
would  not  oppose  the  proposal  of  Mr.  Emest-Picard. 

Messrs.  Hammerschiag,  Simons,  and  Beemaert  accepted  this  pro- 
posal in  the  same  spirit. 

Mr.  Vivante  requested  that  the  question  should  be  put  to  a  vote, 
and  the  proposal  having  met  with  a  vote  unanimously  m  the  affirma- 
tive— Austria,  Hungary,  Great  Britain,  and  Switzerland  abstaining 
from  voting — Mr.  Vivante  accepted  the  proposed  solution. 

Mr.  Vivante  requested  that  it  should  be  agreed  that  the  interest 
should  run  from  the  day  of  maturity.     (General  assent.) 

Mr.  Ernest-Picard  stated  that  at  the  time  of  the  flood  in  Paris 
such  interest  was  considered  as  running  according  to  the  rate  fixed 
by  agreement  of  the  parties.  If  the  Bank  of  France  had  not  re- 
quired the  payment  of  such  interest,  it  was  only  from  its  own  good 
will  and  to  support  its  part  in  the  general  misfortune. 

On  the  request  of  Mr.  Sichermann  the  committee  decided  that 
recourse  should  be  exercised  according  to  the  provisions  contained 
with  r^ard  to  this  matter  in  the  report  of  Section  II. 

Mr.  Fischel  stated  that  it  would  be  necessary  that  the  holder  should 
give  notice  of  nonpresentment. 

Mr.  Emest-Picard  said  that  such  a  notice  was  always  given  in 
practice,  but  that  it  was  useless  to  make  it  obligatory.  (General 
assent.) 

Sir  Mackenzie  Chalmers  was  desirous  of  making  a  statement  con- 
cerning the  case  of  personal  vis  major,  which  the  committee  had 
decided  not  to  take  into  account.    He  made  on  this  subject  the  follow- 
ing declaration : 
The  question  of  vismajor  is  a  very  important  one. 
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Should  he  be  allowed  to  explain  the  An^lo- American  law  and  the 
reasons  on  which  it  was  grounded?  This  law  applied  to  nearly 
150,000,000  persons,  not  inchiding  British  India,  and  had  been  ap- 
proved by  more  than  50  legislatures ;  so  it  would  be  no  easy  matter  to 
change  it. 

A  preliminary  explanation  was  to  be  made.  The  duty  to  make  pro- 
test did  not  exist  m  regard  to  internal  bills.  Concerning  bills  of 
exchange  which  circulated  from  one  country  to  another,  protest  was 
considered  as  a  formality  purely,  requirea  by  the  law  of  nations. 
With  regard  to  England,  the  essential  question  was  a  prompt  notice 
to  the  drawer  and  to  the  indorsers  in  case  there  was  a  refusal  of  ac- 
ceptance or  of  payment  of  the  bill.  Notice  gave  them  the  opportunity 
ot  taking  the  necessary  steps  in  order  to  protect  their  interest. 

So  the  Enfflish  law  on  vis  major  applied  to  all  the  duties  of  the 
holder,  whether  presentment,  protest,  or  notice,  and  in  all  such 
cases  the  penalty  for  breach  of  the  law  was  forfeiture.  The  duties 
of  the  holaer  were  individual  and  private,  not  public.  Sir  Mackenzie 
thought  that  a  law  which  obliged  a  person  to  do  things  that  were 
impossible,  under  legal  penalties,  was  not  equitable.  The  law  should 
always  be  reasonable.  A  person  might  bind  himself  by  a  contract  to 
do  something  that  was  unreasonable,  and  then,  if  he  was  not  able  to 
fulfill  the  conditions  of  his  contract,  he  had  to  pay  damages.  But  the 
law  should  not  impose  the  impossible  conditions.  With  regard  to  the 
holder,  to  be  hindered  from  complying  with  his  duties  toward  the 
drawer  and  the  indorser  either  by  a  public  calamity  or  by  a  mora- 
torium came  to  the  same  thing.  It  he  was  crushed,  either  in  an  earth- 
quake or  by  a  motor  car,  it  was  the  same  with  regard  to  him.  An 
epidemic  of  cholera  or  smallpox  might  be  supposed.  When  would 
this  become  a  public  calamity?  According  to  the  English  law,  it 
was  sufficient  that  the  holder  had  done  his  best  in  order  to  comply 
with  his  duty.  The  formula  of  the  English  law  was  that  delay  was 
excused  if  it  had  been  caused  by  circumstances  independent  of  the 
holder  and  not  imputable  to  his  negligence.  There  was  another 
reason  for  the  English  law;  the  suit  grounded  on  inequitable  gain 
was  unknown  to  it.  Hence  the  penalties  of  noncompliance  with  the 
law  were  more  severe.  This  explained  partially  the  disagreement 
between  the  English  law  and  the  laws  of  the  other  countries. 

No  other  observation  having  been  made,  the  chairman  observed 
that  the  central  committee  had  terminated  the  examination  of  the 
labors  of  the  sections.  It  remained  to  hear  the  reading  of  the  resolu- 
tions, which  the  "  rapporteurs  "  had  consented  to  put  in  form. 

Mr.  I^on-Caen  was  anxious,  in  the  name  of  all  the  committee,  to 
thank  Mr.  Asser  for  the  activity,  the  high  intelligence,  and  the  devo- 
tion with  which  he  had  presided  over  its  labors.  Without  him,  it 
could  not  have  ended,  as  it  had.  in  a  manner  so  prompt  nnd  satis- 
factory. The  appreciation  of  the  committee  was  so  much  the  greater, 
as  it  was  known  that  he  had  numerous  and  important  occupations. 
Perhaps  this  had  not  always  been  sufficiently  taken  into  account. 
The  length  of  the  sessions  might  have  been  shortened,  in  order  to 
spare  the  time  of  the  chairman.  But  the  main  responsibility  for  that 
devolved  on  him;  he  had  infused  into  the  committee  an  abounding 
activity.    [Loud  applause.] 

The  chairman  said  he  was  grateful  to  Mr.  Lyon-Caen  for  the  words 
which  had  been  addressed  to  him  in  the  name  of  the  committee.   Hr 
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stated  that  his  duty  had  been  made  easier  by  the  zeal,  the  assiduity, 
and  the  learning  of  all  the  members.    He  should  retain  the  pleasant- 
est  memories  of  their  common  labors. 
The  sitting  was  terminated  at  1  p.  m. 


Tenth  Session,  July  16,  1910. 

Chairman,  Mr.  Asser. 
The  sitting  was  opened  at  4.30  p.  m. 

The  chairman  proceeded  to  read  three  letters — from  Mr.  Vivante, 
Mr.  Wieland,  and  Mr.  Wurth-Weiler — ^who  had  written  to  him 
that  they  were  obliged  to  leave  The  Hague.  Mr.  Sylvain  also  had 
informed  him  that  ne  was  delayed  in  Paris,  but  hoped  to  be  able 
to  attend  at  the  next  plenary  sitting  of  the  conference. 

Mr.  Ijvon-Caen  and  Mr.  Simons,  rapporteurs  of  the  committee, 
had  drafted  the  resolutions  adopted  by  the  latter.  These  had  been 
printed  and  distributed  to  the  members  of  the  committee. 

The  chairman,  after  having  congratulated  and  thanked  the  rap- 
porteurs for  the  excellent  work  they  had  completed  within  so  short 
a  time,  pointed  out  that  the  duty  of  the  committee  would  consist,  not 
in  discussing  the  subject-matter  of  the  resolution,  but  merely  in 
examining  whether  or  not  the  rapporteurs  had  expressed  the  con- 
clusions of  the  committee  accurately  and  fully.  The  report  itself, 
to  which  the  resolutions  would  be  annexed,  would  be  communicated 
to  the  members  of  the  conmiittee  later  on  and  be  discussed  by  the 
conference  itself. 

Sir  Mackenzie  Chalmers  made  the  following  remarks : 

I  beg  to  be  allowed  to  express  the  appreciation  of  the  British  delegates  for 
the  admirable  work  done  by  our  rapporteurs,  Mr.  Lyon-Caen  and  Mr.  Simons. 
During  five  years  I  have  been  the  oflScial  editor  of  the  drafts  of  law  of  the 
British  Government.  Hence  I  am  aware  from  severe  personal  experience  of 
the  difficulties  of  their  labors.  They  have  given  us  the  results  of  long  and 
often  complicated  discussions  in  a  series  of  resolutions  of  admirable  clearness 
and  precision,  and  I  am  anxious  to  congratulate  the  rapporteurs  with  all  my 
heart  on  a  labor  which  is  a  veritable  intellectual  masterpiece. 

Mr.  van  Gelderen  joined  in  the  conclusions  of  Sir  Mackenzie 
Chalmers,  and  proposed  to  submit  the  resolutions  to  the  conference 
with  the  wish  that  they  should  be  recommended  to  the  various  gov- 
ernments for  adoption. 

Mr.  Carlin  requested  that  the  question  concerning  the  form  to  be 
given  to  the  draft,  which  was  to  be  presented  to  the  various  gov- 
ernments, should  be  reserved  until  after  the  resolutions  had  been 
read. 

The  chairman  proposed  to  proceed  thus.  He  would  read  the  reso- 
lutions, and  after  the  reading  of  each  article  he  would  give  the  floor 
to  the  members  who  desired  to  make  observations.     [General  assent.] 

Article  1. 

Sir  Mackenzie  Chalmers  proposed  to  add  to  para^aph  3  that 
the  clause  to  bearer  should  also  suffice  to  give  to  an  instrument  the 
character  of  a  bill  of  exchange. 

The  chairman  stated  that  such  an  addition  would  be  contrary  to 
a  formal  decision  of  the  conmiittee. 
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Article  2. 

The  chairman  thought  it  would  be  useful  to  state  expressly  that 
all  bills  of  exchange  were  transferable  by  indorsement,  even  though 
they  did  not  contain  the  clause  "  to  order."     (Adopted.) 

Mr.  Simons  pointed  out  that  the  committee  had  not  declared  itself 
on  the  question  how  an  instrument  should  be  treated  drawn  on  the 
drawer  himself  and  at  the  same  time  to  the  order  of  the  said  dra'wer. 
Mr.  Simons  thought  that  in  such  a  case  it  was  not  a  bill  of  exchange 
which  was  in  question,  but  rather  a  promissory  note  to  cwder. 
(Greneral  assent.) 

Article  S.  ^ 

Mr.  Fischel  suggested  giving  to  each  State  the  power  to  prohibit 
bills  of  exchange  to  bearer  not  only  if  they  were  drawn  on  or  payable 
in  its  territory,  but  also  if  they  were  guaranteed  or  accepted  there- 
After  a  discussion  the  committee  decided  to  adopt  this  proposal, 
but  only  with  regard  to  guaranteed  bills  to  bearer. 

The  chairman  stated  that  article  3  applied  without  distinction  both 
to  bills  to  bearer  drawn  at  sight  and  to  other  bills  to  bearer. 
No  discussion  occurred  upon  articles  4  and  5. 

Article  6. 

The  chairman  proposed  the  following  form: 

(Par.  1.)  Save  the  provisions  stated  in  paragraph  2,  the  document 
in  which,  etc. 

(Par.  2).  The  bill  of  exchange  of  which  the  maturity,  etc. 

Mr.  Cloos  pointed  out  that  the  signature  of  the  drawer  was  not  set 
forth  in  article  1,  as  an  essential  particular. 

The  rapporteurs  made  note  of  these  observations. 

Article  7, 

Mr.  Simons  said  that  there  was  a  gap  in  the  resolutions  which 
might  be  filled  here.  No  provision  had  been  made  with  regard  to  the 
effects  of  a  declaration  made  in  a  bill  of  exchange  by  a  party  who 
was  not  capable  of  obligating  himself  by  a  bill.  The  principle  should 
be  laid  down  that  such  a  declaration  should  not  impair  subseqilent 
declarations. 

The  committee  adopted  this  principle  with  reservations  concerning 
the  form. 

No  observations  were  made  upon  article  8. 

Article  9. 

Mr.  Simons  pointed  out  that  the  provision  of  paragraph  2  was  not 
sufficiently  clear.  The  drawer  might  indicate  a  referee  who  should 
accept  in  case  of  need  or  pay  for  honor.  But  if  the  indication  of 
such  a  person  was  not  accompanied  with  the  statement  "  for  accept- 
ance "  or  "  for  payment,"  it  should  be  presumed  that  a  case  of  need 
concerning  payment  was  in  question. 

The  committee  concurred  in  this  view. 

No  discussion  occurred  upon  article  10. 
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Article  11. 

The  chairman  thought  that  in  paragraphs  2  and  3  there  should  be 
a  statement  concerning  not  only  the  indorser,  but  also  the  drawer. 
Mr.  Simons  suggested  that  paragraph  3  should  read  as  follows : 

The  indorser  who  has  transferred  the  drafts  to  difTerent  persons  and  the  sub- 
sequent indorsers  shall  be  bound,  etc. 

(General  assent.) 

Sir  Mackenzie  Chalmers  inquired  what  would  be  the  decision  in 
case  t'wo  drafts  were  accepted. 

The  chairman  replied  that  such  a  question  had  been  decided  by  im- 
plication in  the  paragraph,  but  it  would  be  proper  to  express  it  more 
explicitly. 

.     ,        Article  12. 

Mr.  Fishel  made  the  following  observation: 

Besides  the  case  of  sending  a  bill  for  acceptance,  there  is  another 
analogous  case  which  occurs  rather  frequently  in  trade  and  banking. 
At  the  time  of  the  acquisition  of  a  bill  of  exchange  the  first  draft 
had  already  been  sent  to  the  acceptor  by  the  drawer  or  by  an  indorser, 
and  the  delivery  is  made  by  one  or  several  duplicates  (or  copies). 
The  buyer  wishes  to  sell  the  bill,  but  at  the  same  time  wishes  to  as- 
certain if  the  bill  had  been  accepted.  He  sends  the  second  draft  to 
his  correspondent  in  order  that  the  latter  may  withdraw  the  first 
draft  from  the  depositary  and  thus  leave  the  latter  as  well  as  the  sec- 
ond draft  at  the  house  of  the  correspondent,  who  thus  becomes  a  sec- 
ond depositary.  On  the  third  draft  the  buyer  writes  the  statement, 
"First  draft  accepted  and  second  at  so  and  so's,"  and  puts  in  circula- 
tion the  third  draft  (or  a  copy). 

It  is  clear  that  in  such  a  case  the  obligation  of  the  depositary  in- 
cludes also  the  delivery  of  the  second  draft,  the  latter  being  perhaps 
clothed  with  indorsements  which  are  not  to  be  found  on  the  first 
draft. 

The  question  is  whether  the  text  of  article  12  is  too  restrictive,  and 
if  there  is  occasion  to  regulate  explicitly  the  case  above  stated  and 
other  similar  ones,  or  if  the  committee  should  be  content  with  a  form 
which,  like  that  of  article  12,  reproduces  exactly  the  provisions  of 
laws  now  in  force.  In  practice,  up  to  the  present  time,  such  cases 
have  not  given  rise  to  any  inconvenience.  They  have  been  regulated 
without  difficulty  by  analogy  without  being  expressly  set  forth  in 
the  laws. 

The  committee  decided  that  there  was  no  occasion  to  regulate  this 
matter  expressly.    The  general  opinion  was  that  interpretation  of 
the  above  quoted  cases  should  be  made,  as  it  had  been  up  to  the 
present,  by  analogy. 
No  discussion  occurred  upon  articles  13  and  14. 

Article  16. 

Sir  Mackenzie  Chalmers  suggested  that  it  be  stated,  in  paragraph  2, 
that  the  indorser  should  be  warrantor  of  acceptance  and  payment, 
except  for  a  contrary  stipulation.    This  was  adopted. 

No  observations  were  made  upon  article  16. 
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Article  17. 

Sir  Mackenzie  Chalmers  set  forth  that  in  England  the  following 
question  had  been  nauch  discussed :  An  indorsement  in  blank  was  suc- 
ceeded bv  another  indorsement,  and  a  person  other  than  the  bene- 
ficiary ojf  the  latter  indorsement  had  become  holder  of  the  bill.  Had 
the  holder  the  right  to  cancel  the  name  of  the  beneficiary  ? 

The  committee  was  of  the  opinion  that  such  a  case  should  not  be 
passed  upon. 

No  observations  were  made  upon  articles  18  and  19. 

Article  20. 

Mr.  Simons  pointed  out  the  difficulties  which  would  arise  if  the 
national  laws  were  granted  the  power  to  permit  indorsement  by 
pledge  without  determining  the  forms  and  effects  of  such  an  indorse- 
ment. It  was  necessary  that  the  uniform  law  should  determine  the 
matter,  and  that  the  committee  should  agree  on  this  matter  with  the 
committee  on  private  international  law,  to  which  the  question  had 
been  referred. 

The  chairman  replied  that  the  committee  on  form  which  was  to 
be  appointed  would  reach  an  understanding  on  this  question. 

No  observations  were  made  upon  articles  21  and  22. 

Article  2S. 

The,chairman  pointed  out  that  paragraph  1  contained  an  error. 

There  had  been  wrongly  excluded,  in  the  case  of  bills  drawn  at 
a  certain  time  after  sight,  the  clause  which  made  obligatory  present- 
ment of  such  bills  for  acceptance.  It  was  merely  the  clause  prohib- 
iting presentment  for  acceptance  which  should  not  be  added  to  a 
bill  drawn  at  a  certain  time  after  sight,  as  it  was  expressed  in  para- 
graph 3  of  the  said  article. 

Mr.  Simons  added  that,  through  error,  paragraph  3  did  not  men- 
tion the  "  domiciled  "  bills,  in  which  the  clause  prohibiting  present- 
ment for  acceptance  could  not  be  inserted. 

The  committee  decided  that  paragraphs  1  and  3  should  be  changed 
in  accordance  with  these  two  observations. 

Mr.  Simons  proposed,  with  regard  to  paragraph  2,  the  question  of 
the  penalty  of  the  provision  under  which  an  indorser  had  not  the 
right  to  insert  in  his  indorsement  the  clause  "  not  subject  to  ac- 
ceptance," when  the  bill  of  exchange  was  previously  susceptible  of 
acceptance.  His  opinion  was  that,  in  such  a  case,  the  clause  snould  be 
considered  as  null. 

The  committee  agreed  in  this  opinion. 

No  observations  were  made  upon  article  24. 

Article  S6. 

Mr.  Lyon-Caen  said  that  the  delegate  for  Bulgaria  had  requested 
that  it  should  be  stated,  in  paragraph  2,  that  if  an  acceptor  had  modi- 
fied his  acceptance,  he  should  be  bound  according  to  the  terms  of  his 
acceptance  '^by  virtue  of  the  bill  of  exchange."^  Mr.  Lyon-Caen  de- 
clared, with  the  assent  of  the  committee,  that  it  had  been  intended 
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to  leave  to  the  courts  the  question  whether,  in  such  a  case,  the  ac- 
ceptor should  be  bound  according  to  the  law  of  exchange  or  according 
to  the  civil  law. 

Article  26. 

On  the  suggestion  of  Mr.  Cloos^  in  paragraph  1,  the  words  "the 
acceptor  shall  indicate,"  were  substituted  for  the  words,  "  the  acceptor 
may  indicate." 

Mr.  Schneider  proposed  to  add,  in  conformity  with  the  German 
draft  (article  24),  the  words,  "in  default  of  such  a  statement,  the 
drawee  shall  be  presumed  to  have  bound  himself  to  pay  personally 
at  the  place  designated." 

Article  Vt. 

Sir  Mackenzie  Chalmers  declared  that,  according  to  the  English 
usuage,  the  acceptance  should  be  dated  as  of  the  day  of  presentment 
and  not  of  the  day  of  acceptance. 

Article  SS. 

Mr.  Cloos  proposed  to  provide  that  the  acceptor  should  lose  the 
right  to  cancel  his  acceptance  not  only  when  he  had  given  notice  in 
writing  of  his  acceptance  to  the  holder  or  to  an  agent  of  the  holder, 
but  also  when  he  had  given  such  a  notice  to  the  drawer. 

Mr.  Fischel  said  his  opinion  was  that  one  should  go  still  further 
and  state  that  "  the  acceptor  should  lose  such  a  right "  once  he  had 
given  written  notice  of  his  acceptance  to  a  party  liaole,  to  the  holder, 
or  to  an  agent  of  the  holder.  It  often  happened  that  the  acceptor — 
for  example,  a  banking  house — had  received  the  draft  directly  and 
was  at  the  same  time  intrusted  with  the  custody  of  the  draft  for 
another  indorser.  It  was  thus  at  the  same  time  the  acceptor  and  the 
agent  of  an  indorser  who,  at  the  time  of  indorsing  the  draft,  had 
inquired  from  the  drawee  if  he  had  placed  his  acceptance  on  it.  In 
such  a  case  there  was  no  objection  to  giving  a  notice  served  by  the 
acceptor  on  such  parties  the  same  consequences  as  a  notice  served 
upon  the  holder. 

The  chairman  thought  it  should  be  sufficient  to  adopt  the  proposal 
of  Mr.  Cloos. 

The  proposal  of  Mr.  Fischel  was  then  put  to  a  vote,  the  results 
being  that  all  the  delegates  answered  in  the  affirmative.  The  dele- 
gates of  Bel^um.  Italy,  and  Luxemburg  were  not  present. 

No  discussion  occurred  upon  articles  29  and  30. 

Article  31. 

Mr.  Lyon-Caen  declared,  with  regard  to  paragraph  2,  that  the  two 
rapporteurs  could  not  agree  concerning  the  resolution  taken  by  the 
committee.  One  of  them  thought  that  the  committee  had  granted  to 
the  national  laws  the  power  to  assimilate  to  protest  any  other  for- 
mality, whatever  it  might  be;  the  other  had  understood  the  resolu- 
tion as  implying  that  the  national  laws  could  only  assimilate  to  pro- 
test a  statement  written  on  the  bill  of  exchange  itself,  made  within 
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the  time  allowed  for  protest,  and  dated,  signed,  and  registered  within 
the  same  time. 

The  chairman  thought  that  the  committee  had  merely  wished  to 
authorize  a  declaration,  without  determining  its  exact  character. 

Mr.  Simons,  on  the  contrary,  said  that  the  committee  had  adopted 
the  proposal  of  Section  I,  wnich  required  a  statement  in  the  forms 
above  prescribed. 

The  question  whether  or  not  the  national  law  might  assimilate  to 
protest  any  other  formality  was  then  put  to  a  vote. 

AH  the  delegates  having  answered  in  the  negative,  the  said  assimi- 
lation was  restricted  to  a  statement  which  was  to  be  written  on  the 
bill  itself,  made  within  the  time  allowed  for  protest,  dated,  signed 
by  the  drawee,  and  registered  within  the  same  time. 

Mr.  Hammerschlag  pointed  out  that  it  had  been  forgotten  to  deal 
with  notice  of  refusal  of  acceptance,  which  ought  to  be  made  in  the 
same  way  as  notice  of  nonpayment.     (General  assent.) 

Article  82. 

Mr.  Cloos  proposed  to  add,  in  conformity  with  article  66,  that  the 
holder  shoula  not  be  bound  in  his  recourse  by  the  order  in  which  the 
indorsers  and  other  sixers  had  bound  themselves,  and  to  add  also 
that  in  conformity  with  article  67  the  holder  might  reclaim  the  costs 
of  the  notices  he  had  given.     (General  assent.) 

Mr.  Simons  wished  to  change  the  first  part  of  paragraph  2  in  order 
that  the  holder  might  choose,  with  regard  to  deduction,  the  official 
rate  of  discount  or  the  market  rate. 

Mr.  Fischel  supported  this  proposal  by  stating  that  he  also  pre- 
ferred the  term  "market  rate'^  (marksatz)  to  the  term  "rate  of  dis- 
count in  the  open  market."  Tne  holder  should  be  indemnified  in 
order  that  he  might  get  another  bill  of  exchange  to  be  substituted  for 
that  which  had  not  been  accepted.  In  order  to  give  him  satisfaction 
on  this  point,  it  was  necessary  to  permit  a  calculation  according  to  the 
market  rate,  because  very  often  an  "  open  market  rate  "  of  discount 
did  not  exist  at  the  domicile  of  the  holder.  There  were  also  countries 
in  which  there  existed  neither  a  quoted  rate  of  discount  nor  an  official 
rate ;  but  the  "  market  rate  "  could  always  be  determined. 

Part  1  of  paragraph  2  was  changed  in  accordance  with  these  ob- 
servations. 

No  discussion  occurred  upon  articles  33  and  84. 

Article.  35. 

Mr.  Hammerschlag  proposed  to  apply  the  regulations  contained  in 
this  article  also  to  the  case  of  failure,  of  suspension  of  payments,  and 
of  embarrassment  of  the  drawee  who  haa  not  yet  accepted.  His 
opinion  was  that  the  situation  of  the  holder  was  tne  same  m  the  two 
cases,  whether  it  concerned  a  bill  which  had  been  accepted  or  one  not 
yet  accepted.  This  was  obvious  if  the  case  of  a  bill  not  subject  to 
acceptance  was  considered. 

Mr.  Jitta  supported  this  proposal. 

Mr.  Lyon-Caen  stated  that  it  would  not  be  possible  to  give  an  im- 
mediate right  of  recourse  if  the  drawee  had  not  yet  accepted.  The 
drawee  who  had  not  accepted  was  not  liable.    TUl  acceptance  had 
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been  made,  the  principal  party  liable  was  the  drawer.  For  this  rea- 
son the  French  law  provided  that  the  failure  of  the  drawer  gave  the 
right  of  recourse  to  the  holder  of  a  nonaccepted  bill. 

Mr.  Simons  said  that  the  German  draft  had  admitted  immediate 
recourse  in  the  case  of  the  failure  of  the  drawee  nonacceptor,  but 
the  committee  had  not  supported  this  proposal  and  it  would  not  be 
proper  to  resume  the  discussion  here,  with  regard  to  bills  not  sub- 
ject to  acceptance,  which  had  been  dealt  with  by  Mr.  Hammerschlag, 
it  should  not  be  forgotten  that  nobody  was  bound  to  take  such  a  bill, 
and  that  whoever  took  it  did  so  on  his  faith  in  the  drawer  and  not 
in  the  drawee. 

Mr.  Hammerschlag  withdrew  his  proposal. 

Article  36. 

The  committee  concluded  that  it  would  be  well  to  add  at  the  end 
of  this  article  the  words  "  other  than  the  drawee-acceptor." 

Article  37. 

The  chairman  recalled  the  observation  of  Mr.  de  Menezes,  made 
at  a  previous  sitting,  that  each  State  should  remain  free  to  regulate 
in  the  way  it  deemed  proper  the  form  of  the  notice  by  whidi  the 
intervenor  dor  honor  was  bound  to  make  known  his  intervention  to 
the  party  in  whose  favor  he  had  intervened. 

No  observations  were  made  upon  article  38. 

Article  39. 

Mr.  Jitta  objected  to  the  formula,  "  the  acceptor  who  pays  at  ma- 
turity has  a  recourse."  According  to  the  existing  system,  the  ac- 
ceptor was  bound  without  regard  to  protest.  Hence,  it  was  sufficient 
that  he  pay — ^the  time  when  he  did  it  was  indifferent — in  order  to  be 
granted  recourse. 

Mr.  Simons  said  that,  in  his  opinion,  it  would  be  proper  to  regulate 
this  question  when  the  matter  of  regulating  recourse  was  reached. 

Mr.  Jitta  pointed  out  that  the  expression  ".in  the  same  way  as  the 
latter,"  used  to  indicate  that  the  acceptor  for  honor  was  bound  in 
the  same  way  as  the  party  for  whose  account  he  had  intervened,  was 
ambimious.  He  would  prefer  another  expression,  for  example,  "  he 
shall  oe  bound  in  the  same  way  as  the  party  for  whom  he  is  substi- 
tuted." 

Mr.  Lyon-Caen  stated  that  there  was  agreement  on  the  subptance. 
The  observation  made  hj  Mr.  Jitta  concerned  merely  the  form.  When 
the  revision  of  the  articles  was  taken  up  it  would  be  considered 
whether  it  should  be  taken  into  account. 

Article  40  was  adopted. 

Article  41* 

Mr.  Schneider  suggested  that  this  provision  be  excluded,  as  it 
might  give  rise  to  ooubts.  If  the  bill  of  exchange  was  signed  by 
two  drawers,  the  signature  of  the  second  might,  according  to  this 
paragraph,  imply  a  guarantee  given  for  the  first  drawer.  ^Vhat 
should  tne  former  do  in  order  to  avoid  this  ambiguity}    Should  he 
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add  to  his  signatnre  the  statement  that  he  had  signed  the  bill  as 
second  drawer?  But  to  require  such  an  explanation  would  not  be 
convenient. 

Mr.  Lyon-Caen  replied  that  the  drawee  of  the  bill  ought  to  give 
all  necessary  indications  on  this  point. 

The  chairman  added  that  the  text  only  followed  the  practice. 

Mr.  de  Menezes  thought^  however,  that  paragraph  3  of  the  article 
did  not  exclude  all  possibility  of  misunderstanding. 

Mr.  Lyon-Caen  replied  that  when  the  signature  on  the  face  of  the 
bill  was  tha,t  of  the  guarantor  it  should  be  considered  as  given,  in 
the  absence  of  any  other  signature,  for  the  drawer. 

Mr.  Simons  thought  that  the  last  paragraph  might  lead  to  nulli- 
fying the  signature  of  which  Mr.  de  Menezes  had  spoken. 

Article  42  was  adopted. 

Article  43, 

Sir  Mackenzie  Chalmers  asked  the  import  of  the  words,  "  at  sight." 
Were  the  words  "  on  demand  "  or  "  on  presentment "  included  in 
them? 

Mr.  Lyon-Caen  replied  that  the  bill  was  payable  at  the  moment  on 
which  the  holder  presented  it  to  the  drawee.  In  Great  Britain,  for 
a  long  time,  the  three  days  of  ffrace  were  allowed,  even  for  bills  pay- 
able at  sight;  there  were  excluded  only  those  which  were  payable 
"  on  demand."  Now,  English  legislation  assimilated  bills  "  at  sight  ^ 
to  bills  payable  "  on  demand." 

Sir  Mackenzie  Chalmers  confirmed  the  accuracy  of  this  statement, 
except  with  regard  to  Canada,  where  the  difference  had  been  main- 
tained. 

Articles  44,  45,  and  46  were  adopted. 

Article  ^7. 

Mr.  Fischel  pointed  out  that,  if  a  bill  payable  at  a  certain  time 
after  sight  had  been  presented,  and  if  it  had  been  accepted,  the  time 
after  sight  should  run  from  the  date  of  presentment,  even  though 
acceptance  had  been  placed  on  the  bill  only  24  hours  afterwards,  as 
was  permitted  by  the  draft  of  the  uniform  law.  It  should  be  the 
same  in  case  of  refusal  to  accept  in  spite  of  the  fact  that  protest 
could  only  be  drawn  one  day  after  presentment.  Harmony  should 
be  established  between  the  act  of  protest  and  the  act  of  presentment, 
by  deciding  that  the  delay  after  sight,  in  case  of  protest,  should  run 
not  from  the  day  on  which  acceptance  had  been  refused,  but  from  the 
day  on  which  the  bill  had  been  presented  for  acceptance. 

Mr.  Lyon-Caen  said  that  the  question  was  limited  to  determining 
the  time  from  which  bills  drawn  at  sight  should  run.  Was  it  from 
presentment  or  was  it  from  acceptance  ? 

Mr.  Carlin  replied  that  it  was  from  presentment. 

Mr.  Fischel  laid  down  the  principle  that  nonpayment  should  cause 
prejudice  to  no  one.  If  a  bill  drawn  at  a  certain  time  after  sight 
was  accepted,  it  was  reasonable  to  make  the  delay  run  from  the  date 
of  presentment  for  acceptance. 

The  chairman  observed  that  there  might  be  a  doubt  with  re£;ard 
to  the  moment  on  which  presentment  for  acceptance  had  taken  place. 
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Mr.  Simons  quoted  articles  20,  section  d  of  the  German  law.  The 
delay  granted  lor  drawing  protest  for  nonacceptanoe  ran  from  the 
time  when  the  Jbill  should  have  been  accepted. 

Mr.  Fischel  regretted  not  to  be  able  to  give  to  this  language  the 
importance  given  to  it  by  his  colleague,  because  the  German  law  did 
not  give  to  tne  drawee  the  delay  of  24  hours  granted  by  the  uniform 
law.  The  moment  of  presentment  and  the  moment  of  acceptance 
were  confused  together  according  to  the  German  law.  There  would 
be  two  different  dates  in  the  system  which  was  to  be  established. 

Mr.  Emest-Picard  pointed  out  the  difficulties  to  which  the  system 
of  Mr.  Fischel  might  give  rise:  they  all  concerned  the  matter  of 
proof.  In  requiring  proof  of  the  moment  of  presentment  one  be- 
came involved  in  inextricable  difficulties.  It  would  be  better  to  make 
the  delays  within  which  protest  could  be  drawn  run  from  the  moment 
of  nonacceptance. 

Mr.  Hammerschlag  thought  also  that  it  would  be  better  to  make 
the  delay  run  from  the  moment  of  the  refusal  of  acceptance 

Mr.  Fischel  said  that  the  word  "  sight "  meant  presentment.  It 
seemed  to  him  difficult  to  prove  that  the  day  on  which  the  bill  had 
been  presented  was  not  the  day  on  which  the  drawee  had  seen  it. 
In  England  and  in  Germany,  according  to  present  practice,  the 
time  after  sight  ran  from  the  date  of  presentment  He  did  not  see 
why  it  could  not  be  agreed  that,  in  case  of  refusal  of  acceptance  also, 
the  delay  should  run  from  presentment. 

The  president  insisted  on  the  difficulties  of  proof  involved  in  such 
a  system. 

Mr.  Fischel  abandoned  the  request  that  the  delays  for  protest 
should  run  from  the  day  of  presentment,  but  asked  that  it  should 
be  agreed  that,  with  regard  to  an  accepted  bill,  the  delays  should  run 
from  presentment  for  acceptance,  and  that  a  modification  to  this 
effect  should  be  made  in  article  24.  This  was  adopted. 
Articles  48,  49,  60,  and  51  were  adopted. 

Article  52. 

Mr.  Lyon-Caen  said  that  paragraphs  1  and  2  applied  to  two  differ- 
ent instances.  Paragraph  1  assumed  the  case  oi  a  bill  of  exchange 
payable  at  a  fixed  date,  drawn  from  Paris  on  St.  Petersburg.  In 
such  a  case  the  date  of  payment  would  be  calculated  according  to 
the  calendar  used  in  St.  Petersburg;  but  paragraph  2  supposed  the 
case  of  a  bill  drawn  from  Paris  on  St.  Petersburg  at  three  months 
from  date;  then  the  delay  should  be  calculated  according  to  the 
Gregorian  calendar. 

The  chairman  made  some  reservations  respecting  the  form,  but 
proposed  the  adoption  of  the  text. 

Mr.  Fischel  pointed  out  that  "  stipulation  to  the  contrary  "  was 
allowed.  He  inquired  if  such  a  formula  expressed  correctlv  the  idea 
set  forth  by  the  German  draft  in  using  the  expression  "save  for 
contrary  intention  of  the  parties."    (Article  9  of  the  draft.) 

The  chairman  answered  affirmatively. 

Mr.  Simons  said  that  the  text  had  wrongly  subjected  to  tiie  same 
rule  bills  payable  at  a  certain  time  after  sight  and  bills  payable  at 
sight     The  former  ^ould  be  presented  for  payment;  the  latter 
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should  be  presented  for  acceptance,  in  order  that  the  stated  time 
after  sight  might  run. 

Mr.  Lfvon-Caen  proposed  that  the  article  be  reca^  in  this  way. 
( General  assent. ) 

Article  63. 

Mr.  Mayer  inquired  if  the  central  committee  had  not  decided  to 
consider  delivery  of  the  bill  to  a  clearing  house  as  a  payment. 

Mr.  Lyon-Caen  replied  that  the  question  might  have  been  discussed 
by  the  sections,  but  had  not  been  discussed  by  the  central  committee. 
It  seemed  to  hiin  that  it  should  be  left  to  national  laws.  (General 
assent.) 

Article  6i. 

Mr.  Hammerschlag  requested  that  discussion  should  be  resumed  on 
the  provision  by  which  the  drawee  should  not  be  discharged  unless 
he  had  verified  the  identity  of  the  holder.  He  did  not  intend  to  dis- 
cuss the  matter  itself  without  having  been  given  the  right  to  do  so 
by  the  committee,  but  he  foresaw  that  such  a  rule  would  create  many 
dangerous  complications.  Very  often  the  payer  in  good  faith  would 
hesitate  to  pay,  and  the  payer  of  bad  faith  would  avail  himself  of 
this  rule  in  order  to  escape  his  obligatipns.  Hence,  he  raised  against 
it  the  most  serious  objections. 

Mr.  Fischel  supported  the  observation  of  Mr.  Hammerschlag. 

Mr.  Hammerschlag  added  that  a  similar  provision  had  been  sug- 
gested and  discussed  in  the  German  committee  intrusted  with  the 
framing  of  the  Wechselordnung.  After  a  long  discussion  it  had  been 
decided  that  the  law  should  not  contain  such  a  provision,  because  it 
was  feared  that  it  might  facilitate  quibbles. 

The  chairman,  on  the  insistence  of  the  delegates  of  Austria  and 
Germany,  proposed  to  the  committee  to  give  to  the  rapporteurs  full 
power  to  seek  a  formula  which  would  meet  the  doubts  of  Mr.  Ham- 
merschlag and  Mr.  Fischel.    (General  assent.) 

Article.66, 

• 

Mr.  Lyon-Caen  inquired  if  the  whole  of  this  provision  could  not 
be  set  aside. 

Mr.  Hammerschlag  supported  this  proposal,  and  pointed  out  that 
he  had  caused  a  proposal  of  this  nature  to  be  adopted  in  the  sitting 
of  July  13. 

The  committee  struck  out  thet  article. 

Article  66. 

The  chairman  recalled  that  this  article  was  the  consequence  of  the 
proposal  made  in  the  committee  by  Mr.  Fischel,  which  had  been 
accepted. 

Mr.  Schneider  said  that  the  national  law  should  determine  whether 
or  not  the  holder  could  require  actual  payment  in  foreign  money. 
According  to  the  Bussian  law,  such  a  clause  was  of  no  effect. 
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Mr.  Simons  requested  that  it  should  be  added  that  the  laws  in  force 
at  the  place  of  payment  should  determine  also  the  value  of  the  for- 
eiCT  money.     (Adopted.) 

Mr.  Fischel  wished  that,  in  accordance  with  the  German  draft,  the 
text  should  use,  instead  of  the  term  "  the  parties,"  the  words  "  the 
drawer  may  stipulate  another  method  of  calculation."     (Adopted.) 

Articles  67  and  68  were  adopted. 

Article  69. 

Sir  Mackenzie  Chalmers  requested  that  paragraph  3  should  exclude 
the  acceptor  from  the  persons  who  might  pay  for  honor.     (Adopted.) 

Articles  60,  61,  and  62  were  adoptea. 

Mr.  Simons  pointed  out  that  it  was  here  that  a  statement  should 
be  made  about  the  obligation  of  presentment  to  the  referee  and  about 
all  collateral  obligations. 

Article  63  was  adopted. 

Mr.  Schneider  said  that  the  words  "  except  for  a  contrary  provision 
of  the  law  of  the  country  in  which  the  bill  of  exchange  is  payable  " 
should  be  added  to  the  last  provision  of  paragraph  1.  According  to 
the  Russian  law,  in  case  of  presentment  of  the  bill  to  the  drawee  by 
the  notary,  protest  should  be  drawn  on  the  next  day,  if  payment  was 
not  made  before  3  o'clock  of  that  d|iy. 

Article  64  was  adopted. 

Article  65. 

The  chairman  recalled  the  observation  he  had  made  with  regard 
to  acceptance.  He  pointed  out  that,  whereas  the  default  of  notice  of 
nonpayment  addressed  to  the  indorser  could  be  supplied  by  an  ordi- 
nary letter,  under  certain  conditions,  the  text  was  silent  concerning 
such  a  method  with  regard  to  notice  of  nonpayment  given  to  the 
drawer. 

Mr.  Schneider  said  that  it  should  be  added  that  it  was  left  to  the 
national  laws  to  impose  on  the  public  functionary  intrusted  with  the 
drawing  of  protest  the  duty  of  giving  notice  to  all  the  parties  liable. 

Mr.  Fischel  wished  that,  apart  from  the  notification  of  the  notice 
of  nonpayment,  the  obligation  should  be  prescribed  to  give  a  copy  of 
the  notice  served  on  the  mdorser  himself.  He  referred  to  the  expla- 
nations he  had  given  in  the  previous  sittings,  in  which  his  proposal 
had  been  accepted. 

The  chairman  stated  that  this  was  more  a  question  of  form  than  a 
question  of  matter. 

Articles  66,  67,  68,  69,  70,  and  71  were  adopted. 

Article  72. 

Mr.  Simons  requested  that  the  word  "  States  "  should  be  substi- 
tuted for  the  word  "  Governments."     (Adopted.) 

Article  73. 

Mr.  Simons  raised  the  question  whether  or  not  the  parties  liable 
have  the  right  to  reimburse  the  bill. 
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The  chairman  recommended  this  question  to  the  consideration  of 
the  rapporteurs. 
Articles  74,  75,  76,  and  77  were  adopted. 

Article  78. 

Mr.  Cloos  requested  that  the  article  should  state  that  protest  must 
be  drawn  in  due  time. 

The  chairman  proposed  to  insert  a  clause  of  this  character. 
(Adopted.) 

Mr.  Jitta  begged,  in  justice  to  himself,  to  make  two  observations. 
The  first  one  concerned  the  effects  of  prescription.  The  scope  of  pre- 
scription was  very  dangerous ;  hence  it  was  important  to  make  it  very 
clear.  It  was  important  to  state  clearly  whether  or  not^  in  view  of 
the  joint  liability  of  the  signers  of  the  bill,  the  causes  of  mtemiption 
against  one  of  the  debtors  also  interrupted  prescription  with  regard 
to  the  others. 

Mr.  Lyon-Caen  said  he  saw  no  objection  to  such  specification. 

Mr.  Jitta  proceeded  to  the  suspension  of  prescription.  The  ques- 
tion whether  a  time  limitation  without  remission  or  a  prescription 
was  involved  had  been  the  occasion  of  many  controversies.  Ought  it 
not  to  be  said  that  the  prescription  applj^ing  to  the  bill  of  exchange 
was  not  suspended  by  the  personal  situation  of  the  creditor,  minority, 
interdiction,  etc.? 

The  chairman  did  not  think  it  necessary  to  decide  in  a  law  relative 
to  the  bill  of  exchange  those  questions  which  concerned  the  nature  of 
prescription  in  general. 

Mr.  Jitta  makmg  no  objection,  article  78  was  adopted. 

Mr.  Lyon-Caen  mquired  if  it  was  settled  that  the  question  of  the 
oath  should  not  be  dealt  with.    (Question  32  of  the  Questionnaire.) 

The  chairman  recalled  the  decision  of  the  committee,  which  was  not 
to  deal  with  the  subject.  . 

Articles  79  and  80  were  adopted. 

Mr.  Schneider  said  that  there  were  other  provisions  which  ought 
not  to  apply  to  promissory  notes  to  order.  For  example,  according 
to  the  Russian  law,  the  provisions  concerning  bills  drawn  in  a  set 
and  copies,  as  also  recourse  against  the  maker  on  account  of  his 
insolvency. 

The  "  general  resolutions  "  were  adopted. 

Mr.  Carlin  requested  that  the  central  committee  should  propose 
to  the  conference  to  express  the  wish  that  a  subsequent  conference 
should  regulate  the  check. 

The  chairman  stated  that  without  doubt  such  a  wish  would  be 
suggested  to  the  conference. 

The  "  special  resolution  "  was  adopted. 

Mr.  Schneider  declared  that  the  provisions  of  fiscal  laws  should  not 
be  altered  by  the  uniform  law. 

The  chairman  announced  that  if  the  conference  was  prolonged 
later  than  the  next  Friday,  Mr.  Lyon-Caen  would  not  be  able  to  take 
part  until  the  end  of  its  labors.  He  suggested  to  the  committee  to 
appoint  Mr.  Carlin  assistant  rapporteur.     [General  assent.] 

Mr.  Carlin  expressed  his  gratitude  for  such  a  token  of  confidence. 

Mr.  Lyon-Caen  was  anxious  to  congratulate  the  national  printing 
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office  for  the  way  it  had  acquitted  itself  of  its  duty,  which  had  been 
in  some  instances  very  heavy. 

The  chairman  thanked  Mr.  Lyon-Caen  for  these  words,  which  he 
should  not  fail  to  transmit  to  the  Dutch  Gh)yeniment  and  to  the 
manager  of  the  printing  office. 

Mr.  Carlin  proposed  me  following  motion : 

The  chairman  shall  revise  the  text  of  the  resolutions  together  with  the  rap- 
porteurs upon  the  basis  of  the  observations  which  have  been  accepted. 

In  order  to  make  the  text  of  the  resolutions  consistent  with  that  of  the  pro- 
IK>sals  of  the  committee  on  private  International  law,  to  which  many  questions 
liad  been  referred,  the  chairman  and  the  rapporteurs  shall  confer  with  this 
committee,  with  the  aim  of  framing  a  draft  of  a  proper  character  to  be  sub- 
mitted to  the  full  conference. 

The  motion  was  carried. 

The  chairman  closed  the  labors  of  the  committee,  and  declared 
the  sitting  terminated  at  7  p.  m. 


V.  RBPORT    OP    THE    GBNTRAL    OOMMITTBB,    PRBSBNTBD   TO   THB 
CONFERENGB  BY  MBSSRS.  LTON-OABN  AND  SIMONS. 

The  central  committee,  having  examined  the  responses  of  the  five 
sections  to  the  Questions  proposed  in  the  Questionnaire  of  the  Gk>v- 
ernnaent  of  the  Netherlands,  has  found  that  thev  contain  a  .number 
of  divergences.  None,  however,  appear  to  be  of  a  nature  to  render 
an  aCT'eement  impossible  nor  even  verv  difficult. 

After  having  examined  successively  the  responses  given  by^  the 
sections  and  having  discussed  each  question,  the  central  committee 
has  adopted  certain  resolutions.  In  order  to  reduce  them  to  preci- 
sion the  rapporteurs  have  thought  it  necessarv  to  present  them  in  the 
shape  of  articles.  The  principal  arguments  for  these  resolutions  will 
be  indicated  in  the  present  report,  to  which  are  annexed  the  resolu- 
tions adopted.  Amon^  these  there  are  some  which,  hj  reason  of  their 
purpose,  could  not  well  appear  in  a  uniform  law,  but  it  will  be  useful 
to  set  them  forth  in  order  that  they  may  serve  as  a  guide  to  those  who 
may  be  charged  with  framing  the  text  of  such  a  law  and  to  decide 
upon  the  terms  of  the  international  convention  to  be  concluded. 

In  the  explanations  which  follow  we  shall  observe  the  order  in 
which  the  resolutions  proposed  are  arranged  in  the  annex  tx)  the  pres- 
ent report.  It  may  be  necessary  to  somewhat  modify  this  order  in 
the  uniform  law. 

Chapter  I. — Of  the  Creation  and  the  Form  of  the  Biijl  of 

Exchange. 

Article  1. — Phraseology  of  the  biU  of  exchange. 

The  central  committee  has  agreed  unanimously  that  the  bill  of 
exchange  should  contain  all  the  particulars  which  are  derived  from 
its  character  (amount  to  be  paid,  name  of  the  purchaser,  name  of 
drawee,  date  of  maturity,  place  and  date  of  issue,  place  and  date  of 
payment,  etc.). 

It  was  also  decided  with  unanimity  that  the  bill  of  exchange  need 
not  indicate  what  value  has  been  given,  and  also  that  it  might  be 
payable  in  the  place  of  its  issue.  Both  these  requirements  have  now 
been  dispensed  with  in  most  countries. 

But  the  committee  found  itself  divided,  as  the  sections  had  been, 
upon  the  point  whether  a  document,  in  order  to  constitute  a  bill  of 
exchange,  should  necessarily  contain  a  designation  as  a  bill  of  ex- 
change in  the  language  of  the  country  in  which  the  document  is 
written. 

The  solution,  absolutelv  affirmative,  provided  by  the  German 
Wechselordnung  and  by  the  laws  which  are  based  upon  it  (Hunga- 
rian, Swiss,  Scandinavian,  and  other  laws) ,  is  justified  by  very  strong 
considerations.    By  the  requirement  in  question  the  attention  of 
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signers  and  of  the  holder  is  draivn  to  the  nature  of  the  document. 
This  may  seem  necessary  by  reason  of  the  special  and  rigorous  roles 
to  which  the  bill  of  exchange  is  subject. 

But  against  this  system  objections  have  been  made  of  two  sorts. 
It  has  been  criticised  by  some  for  creating  artificial  causes  for  nulli- 
fying the  document  bv  refusing  the  character  of  a  bill  of  exchange  to 
a  document  which  does  not  contain  this  designation,  althou^  it 
includes  every  other  particular  constituting  a  bill  of  exchange.  It 
is  maintained,  on  behalf  of  these  critics,  that  it  should  suffice  that  a 
bill  contains  all  the  particulars  which  are  derived  from  its  character. 
This  is  the  system  in  force  in  Great  Britain  and  in  the  United  States 
of  America. 

Others,  without  denying  the  advantages  of  the  German,  Hun- 
garian, Swiss,*  Scandinavian,  and  other  systems,  have  made  the  ob- 
servation that  it  would  be  very  difficult,  if  not  impossible,  to  intro- 
duce into  the  countries  where  it  is  not  at  present  required  that  the 
designation  of  the  bill  of  exchange  should  be  inserted  in  the  docu- 
ment. They  do  not  think  practicable  a  change  in  usages  which  are 
very  old  and  with  which  the  parties  interested  declare  themselves 
fully  satisfied. 

An  intermediate  system,  proposed  originally  in  the  name  of 
Switzerland^  has  therefore  been  adopted.  The  uniform  law  will  re- 
quire, in  principle,  the  insertion  of  the  designation  as  a  bill  of  ex- 
change; but  it  will  be  left  to  national  laws  to  decide  whether  the 
insertion  of  the  clause  "  to  order  "  shall  suffice  to  constitute  the  docu- 
ment a  bill  of  exchange  without  the  special  designation  if  it  contains 
the  other  particulars  required. 

Thus  in  all  the  contracting  countries  designation  as  a  bill  of  ex- 
change will  confer  on  a  document  the  character  of  such  a  bill;  but 
in  countries  where  the  law  makes  use  of  the  power  reserved  to  them, 
the  insertion  of  the  clause  "  to  order  "  shall  be  considered  as  equiva- 
lent. It  is  to  be  hoped  that  in  fact  in  these  latter  countries  the  cus- 
tom of  inserting  the  designation  as  a  bill  of  exchange  will  spread 
and  that  thus,  little  by  little,  this  designation  will  be  generally 
employed. 

This  solution  has  great  advantages,  but  it  does  not  satisfy  those 
countries  in  which  neither  the  designation  of  the  bill  of  exchange 
nor  the  clause  "  to  order  "  have  been  required.  It  has  therefore  been 
proposed  to  leave  to  the  law  of  the  country  of  the  issue  of  the  docu- 
ment to  determine  the  form  of  the  bill  oi  exchange.  This  solution 
would  have  the  advantage  of  taking  account  of  all  the  laws  now  in 
force,  but  it  would  have  the  grave  disadvantage,  hostile  to  the  end 
sought,  of  leaving  in  force  existing  diversities  in  legislation.  It  is 
this  consideration  which  has  prevented  its  adoption. 

Article  2, — Transfer  hy  indorsement;  bills  of  exchange  to  order  of 
the  drawer^  for  account  of  a  third  party ^  or  drawn  upon  the  drawer 
himself. 

This  article  contains  several  provisions. 

(a)  It  provides  that  every  letter  of  exchange  shall  be  transmissible 
by  indorsement,  excepting  only  the  cases  dealt  with  in  article  3,  those 
in  which  the  bill  of  exchange  is  to  bearer  or  is  declared  not  to  be  to 
order.    In  consequence,  in  all  countries  the  bill  of  exchange  will  be 
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izidorsable.  It  will  be  so  everywhere  by  this  fact  alone,  that  the  des- 
ignation as  a  bill  of  exchange  shall  be  inserted  in  the  document  and, 
l>y  virtue  of  the  clause  "to  order,"  in  the  countries  where  the  law 
sliall  have  decided  that  this  is  sufficient  to  make  the  document  a  bill 
of  exchan^ 

(b)  This  article  provides,  in  conformity  with  the  laws  of  all  coun- 
t  ries,  that  the  bill  of  exchange  may  be  made  to  the  order  of  the 
drawer  himself  and  that  it  may  be  drawn  for  account  of  a  third 
party. 

'  The  committee  do  not  think  there  is  occasion  to  enlarge  upon  the 
provisions  in  regard  to  these  two  forms  of  bills.  The  rules  to  be 
applied  result  from  the  general  principles  of  law. 

The  article  admits  also  the  bill  of  exchange  drawn  by  the  drawer 
upon  himself.  This  is  a  form  of  bill  of  exchange  employed  especially 
by  banks  which  draw  drafts  upon  their  branches.  The  absolute 
necessity  for  these  bills  of  exchange  is  not  manifest,  because  the 
same  result  would  be  reached  by  drawing  notes  to  order  payable  at 
a  branch;  but  in  some  countries  these  bills  are  very  numerous.  As, 
therefore,  they  present  no  inconvenience,  it  is  proper  to  recognize 
their  existence  in  the  uniform  law. 

Article  3. — Bills  of  exchange  to  bearer  not  transmissible  by  indorse- 
ment {RektaMausel)  • 

As  has  been  stated  above  in  connection  with  article  2,  bills  of  ex- 
change are  in  principle  transmissible  bv  indorsement.  But  is  this  a 
rule  which  is  absolutely  essential  ?  Tne  central  committee  did  not 
so  consider  it.  It  proposed,  by  a  majority,  to  permit  the  bill  of  ex- 
change to  bearer^  transmissible  in  consequence  from  hand  to  hand. 

Various  objections  have  been  made  to  this  proposition.  It  has  been 
pointed  out  that  in  the  great  majority  of  countries  bills  of  exchange 
to  bearer  are  not  permitted ;  that  there  is  no  demand  for  them ;  that 
they  are  less  easy  to  discount  than  bills  to  order ;  and  that  the  crea- 
tion of  such  bills  of  exchange  might  impair  the  privileges  of  the 
establishments  which  issue  bank  notes.  But  it  has  been  contended 
that  bills  of  exchange  to  bearer  are  permitted  in  Great  Britain  and 
in  the  United  States  of  America;  that  in  these  countries  it  is  not 
desired  to  renounce  the  power  of  creating  them,  and  that  those  who 
desire  to  have  their  drarts  easily  discounted  need  not  give  them  this 
form. 

Only  in  order  to.  recognize  the  exception  derived  from  the  privilege 
of  the  issue  of  bank  notes,  the  uniform  law  will  not  make  obligatory 
upon  the  contracting  States  the  admission  of  bills  of  exchange  to 
bearer.  The  laws  of  each  State  will  be  allowed  to  prohibit  this  form 
of  bill  for  those  which  may  be  drawn,  payable,  accepted,  or  guaran- 
teed within  their  limits. 

It  has  been  proposed  to  decide  that  the  bill  of  exchange  to  bearer 
might  be  converted  into  an  instrument  to  order  by  means  of  an  in- 
dorsement made  by  a  holder.  This  solution  has  been  rejected.  It 
has  been  considered  that  the  original  form  of  the  document  ought  not 
to  be  capable  of  modification  at  the  will  of  a  person  into  whose  hands 
it  may  have  passed.  In  the  absence  of  this  restriction  the  position 
of  the  drawer  and  of  the  drawee  might  be  modified  without  their 
consent  and  even  without  their  knowledge. 
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The  central  committee  has  admitted  that  the  transmission  of  a  bill 
of  exchange  may  be  prohibited  by  the  insertion  of  the  words  "  not  to 
order,"  or  an  equivalent  clause.  In  such  a  case  the  bill  will  not  be 
transmissible  by  indorsement,  but  nothing  will  prevent  transmitting 
it  under  the  ordinary  forms  of  assignment. 

Would  an  indorsement  of  such  a  bill  of  exchange  have  the  effect 
of  an  assignment?  This  question,  which  has  been  a  subject  of  dis- 
cussion in  the  countries  where 'the  clause  concerned  is  permitted,  is 
left  for  the  consideration  of  the  courts.  It  is  important  to  remark 
that  in  all  the  contracting  countries,  without  distinction,  a  document 
evidently  will  not  be  valid  as  a  bill  of  exchange  to  bearer  or  as  a 
bill  of  exchange  nontransmissible  except  when  it  bears  the  designa- 
tion of  a  bill  m  exchange. 

Article  4. — Clause  relating  to  interest. 

Bills  of  exchange  sometimes  contain  a  clause  according  to  which 
the  amount  shall  bear  interest  to  maturity.  It  has  been  asked  if 
the  common  law  should  concern  itself  with  this  clause.  It  has  been 
maintained  that  it  ought  not  to  refer  to  it,  because  it  concerns  a 
clause  which  is  very  rare.  The  majority,  however,  has  been  of  a 
different  opinion.  The  clause  with  interest  is  frequent  in  bills  of 
exchange  payable  in  countries  beyond  sea. 

This  clause,  however,  has  no  real  utility  in  bills  of  exchange  pay- 
able at  a  fixed  date.  The  date  of  maturity  being  known  at  the  mo- 
ment of  the  issue  of  the  bill,  the  amount  of  interest  up  to  maturity 
can  be  included  in  the  amount  of  the  bill.  In  such  bills  of  exchange 
the  interest  clause  has  even  the  disadvantage  of  facilitating  usury. 
Usurers  are  able  to  stipulate  in  this  clause  interest  at  a  very  moderate 
rate,  after  having  included  in  the  bill  interest  at  a  high  rate,  and 
thus  appear  to  receive  only  the  moderate  interest  due  by  virtue  of 
the  special  clause. 

In  view  of  these  considerations,  the  majority  of  the  cwnmittee  fa- 
vored authorizing  the  interest  clause  only  in  bills  of  exchange  payable 
at  sight  or  at  a  certain  time  after  sight.  The  maturity  of  these  bills 
being  indefinite,  the  interest  to  run  to  their  maturity  could  not  be 
included  in  their  amount.  If,  contrary  to  this  rule,  the  interest 
clause  should  be  inserted  in  a  bill  of  fixed  maturity,  the  bill  would 
none  the  less  be  valid,  but  the  clause  would  be  considered  null.  This 
solution  is  that  adopted  by  the  German  law  in  accordance  with  one  of 
the  agreements  of  Nuremburg. 

It  goes  without  saying  that  in  the  interest  clause  the  rate  of  inter- 
est should  be  indicated.  In  default  of  such  an  indication,  what  rate 
is  to  prevail?  Various  systems  have  been  proposed.  It  has  been 
maintained  that  the  clause  should  then  be  considered  as  null;  also 
that  the  rate  of  interest  should  be  determined  according  to  the  legal 
rate  in  the  country  where  the  bill  of  exchange  is  payaUe.  The  cen- 
tral committee  concluded  by  a  majority  that  it  is  preferable  to  pro- 
vide that  the  interest,  where  the  rate  is  not  fixed  by  stipulation,  shall 
be  fixed  by  the  law  and  that  it  may  be  at  the  rate  of  6  per  cent.  Pri- 
marily it  IS  desirable  to  avoid  multiplying  cases  where  the  provisions 
of  bills  of  exchange  shall  be  considered  null ;  and,  further,  it  is  im- 
portant that  as  far  as  possible  the  drawer,  the  indorsers^  and  that 
the  drawee-acceptor,  shall  know  the  extent  of  their  obligations.    The 
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adoption  of  a  fixed  rate,  in  case  of  the  silence  of  the  clause,  recog- 
nizes these  considerations. 

It  is  natural,  in  the  absence  of  a  contrarjr  stipulation,  to  let  the 
interest  run  from  the  day  of  the  issue  of  the  bill  of  exchange. 

Article  6. — Differences  relative  to  the  amount. 

This  article  provides  for  two  different  cases  in  which,  in  conse- 
quence of  the  language  of  the  draft,  doubt  exists  as  to  its^  amount. 
It  gives  to  the  questions  which  present  themselves  the  solutions  gen- 
erally adopted  by  the  laws  or  by  jurisprudence.  The  central  com- 
mitte  has  adopted  them  unanimously. 

According  to  article  5,  (a)  if  the  amount  is  written  at  the  same 
time  in  words  and  in  figures  the  bill  shall  be  valid  for  the  amount 
written  in  words;  (6)  if  the  amount  of  the  bill  of  exchange  is  written 
several  times  in  worda  or  several  times  in  figures  it  shall  be  valid 
for  the  smallest  sum. 

The  reasons  of  these  decisions  are  so  clear  that  it  is  useless  to  set 
them  forth.  The  divergent  provisions  of  the  Italian  Code  of  Com- 
merce (art.  291)  do  not  seem  practicable.  They  are  contrary  to  the 
usages  of  commerce. 

Article  6. — Penalties  attached  to  the  rules  relatii^e  to  the  particulars 

to  he  set  forth  in  the  Mil  of  exchnnge. 

It  is  not  sufficient  merely  to  indicate  the  particulars  to  be  inserted 
in  a  bill  of  exchange.  It  is  necessary  also  to  determine  the  penalties 
for  violation  of  the  provisions  of  the  law  in  this  particular.  There 
is  no  doubt  that  in  principle  the  absence  of  one  of  the  particulars 
required  by  the  law  deprives  the  document  of  validity  as  a  bill  of 
exchange.  The  persons  who  have  affixed  their  signatures  may  be 
le^lly  bound,  but  the  special  rules  which  govern  the  signers  of  a  bill 
01  exchange  are  not  applicable.  This  occurs  notably  when  a  bill 
does  not  contain  the  designation  as  a  bill  of  exchange  in  the  countries 
where  it  is  required  or  where  a  bill  of  exchange  does  not  include 
either  this  denomination  or  the  clause  to  order  in  other  countries. 

Article  7. — Signature  given  without  afuthority. 

It  is  generally  admitted  that  the  party  who  affixes  his  si^ature  to 
a  bill  of  exchange  as  representative  of  another  person  is  himself 
bound  when  he  has  not  the  authority  to  represent  such  person!  There 
is  occasion  also  to  assimilate  to  this  case  that  of  a  represientative  who 
has  exceeded  his  powers. 

Article  7  his. — Incapacity  of  a  signer. 

All  the  obligations  arising  from  a  bill  of  exchange  are  independent 
of  each  other.  By  virtue  of  this  principle  the  committee  decided 
that  the  incapacity  of  one  signer  should  not  impair  the  validity  of 
other  signatures.  Vide  by  analogy,  article  76.  For  the  same  reasons 
the  same  rule  should  apply  in  the  case  where  the  obligation  of  a  signer 
is  void  for  want  of  consent  owing  to  fraud,  violence,  etc. 
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Article  8. — Obligations  of  the  drawer — Modifying  clauses. 

Article  8  defines,  in  conformity  with  the  rules  of  all  legislative  sys- 
tems, the  different  obligations  of  the  drawer.  He  is  guarantor  of 
acceptance  and  payment  at  maturity.  Can  these  obli^tions  be 
avoided  by  a  clause  in  the  bill  of  exchange?     Article  8  distinguishes: 

(a)  The  obligation  of  guarantee  of  acceptance  may  be  excluded, 
for  the  central  committee  has  authorized  the  stipulation  in  a  bill  of 
exchange  that  it  shall  not  be  subject  to  acceptance,  which,  by  depriv- 
ing the  holder  of  the  power  of  presenting  the  bill  for  acceptance, 
prevents  a  refusal  of  acceptance  which  is  the  ground  for  recourse  in 
guarantee  against  the  drawer. 

(6)  On  the  contrary,  the  central  committee  was  unanimous  in  re- 
fusing to  admit  that  the  drawer  could  relieve  himself  of  guarantee 
of  payment.  This  is  an  essential  obligation  without  which-  it  is  not 
conceivable  that  a  bill  of  exchange  should  be  issued. 

Article  9. — Domiciled  bill  of  exchange — Where  made  payable — Party 
*    called  upon  to  accept  or  pay  in  case  of  need. 

This  article  authorizes  the  indication  of  a  party  at  whose  office  the 
bill  shall  be  payable,  even  in  the  place  of  residence  of  the  drawee; 
also  to  stipulate  that  the  bill  of  exchange  shall  be  payable  in  a  nlaoe 
other  than  that  on  which  it  is  drawn  and  to  designate  a  party  wno  is 
to  accept  or  pay  in  case  of  need. 

Articles  10-12. — Bills  in  sets. 

It  is  rare  that  bills  of  exchange  payable  in  the  country  of  their 
issue  are  drawn  in  sets.  On  the  contrary,  drafts  in  sets  are  frequent 
for  bills  of  exchange  drawn  upon  distant  countries,  especiallv  be- 
yond sea.  A  uniform  law  which  is  destined  to  applv  to  bills  of 
exchange  drawn  from  one  country  upon  another  should,  therefore, 
deal  with  drafts  in  sets.  It  is  these  cases  which  are  dealt  with  by 
articles  10  and  12. 

It  goes  without  saying  that  the  drawer  may  himself  issue  a  bill  of 
exchange  in  a  set.  But  can  the  purchaser  require  a  set  of  drafts  from 
the  drawer?  By  article  10  this  question  is  resolved  affirmatively. 
The  need  which  the  purchaser  may  have  of  a  number  of  drafts  ex- 
plains why  this  right  is  accorded  to  him.  It  is  equitable,  however, 
that  the  expense  connected  with  the  delivery  of  these  drafts  shall  be 
at  his  charge. 

Article  9  only  reproduces  the  rules  admitted  in  all  systems  of 
legislation  m  requiring  that  the  different  drafts  shall  be  identical 
and  that  each  shall  be  numbered  in  the  text  of  the  document.  In 
default  of  such  a  numbering,  the  different  drafts  are  to  be  considered 
as  constituting  so  many  distinct  bills  of  exchange. 

The  creation  of  several  drafts  has  for  its  object  to  avoid  the  incon- 
veniences which  might  result  from  the  loss  of  a  single  draft.  It  is 
necessary  to  provide,  therefore,  that  payment  made  upon  one  draft 
discharges  the  obligation  and  annuls  the  others.  Thus  it  ou^t  to 
be,  without  the  necessity  of  any  special  clause.  But  this  solution  is 
naturally  without  force  when  one  of  the  drafts  has  been  accepted. 
The  entire  effect  of  the  bill  of  exchange  is  then  found  concentrated 
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in  this  draft  and  the  acceptor  can  not  escape  the  obligation  of  paying 
the  holder,  even  when  he  has  already  made  payment  on  a  draft  not 
clothed  with  his  acceptance.  All  these  solutions  are  sanctioned  by 
article  11.  It  indicates  also  (art.  11,  pars.  3  and  4)  the  situation 
of  the  person  who  has  indorsed  all  the  drafts  to  the  same  holder  and 
that  ox  the  person  who  has  fraudulently  indorsed  several  drafts  to 
different  persons. 

Finally,  article  10,  last  paragraph,  confers  on  every  holder  the 
right  to  require  the  delivery  of  several  drafts  and  indicates  what 
measures  to  take  to  obtain  them. 

It  happens  often,  when  there  are  several  drafts  of  a  bill  of  ex- 
change, tnat  one  of  them  is  sent  to  the  drawee  for  acceptance  while 
the  other  is  negotiated.  It  devolves  upon  the  holder  to  obtain  pos- 
session of  the  draft  presented  for  acceptance  and  which  has  been 
accepted.  Moreover,  the  person  who  has  sent  a  draft  for  acceptance 
should  indicate  upon  the  other  drafts  the  name  of  the  party  with 
T^hom  this  first  draft  may  be  found.  The  latter  should  deliver  it  to 
the  holder  of  the  other  drafts  when  he  claims  it.  If  he  refuses  to 
deliver  it  the  holder  shall  have  the  right  to  have  this  refusal  estab- 
lished by  a  protest.  But  it  is  not  proved,  even  by  this  step,  that  the 
draft  has  not  been  accepted  or  paid.  Moreover,  no  recourse  is  ad- 
mitted against  the  indorsers  or  against  the  drawer  so  long  as  it  has 
not  been  established  by  a  protest  that  acceptance  or  payment  has  not 
been  obtained  on  another  draft  of  the  same  set. 

Article  13. — Copies. 

A  holder  may  find  it  advantageous  to  make  copies  of  a  bill  of 
exchange,  especially  when  it  has  not  yet  been  accepted.  This  right 
is  given  to  him  by  article  13.  As  a  matter  of  course,  copies  should 
reproduce  exactly  the  bill  of  exchange,  with  all  the  particulars  which 
are  found  on  its  face  and  on  its  back.  To  avoid  errors  or  fraud,  the 
copy  should  set  forth  how  far  it  goes  as  a  copy — "  To  here  a  copy." 

jSothing  should  prevent  a  copy  from  being  indorsed  like  an  orig- 
inal, and  indorsement  of  a  copy  should  have  the  same  effects  as  in- 
dorsement of  the  original. 

The  party  to  whom  a  copy  has  been  indorsed  has  the  greatest 
interest  in  obtaining  delivery  of  the  original,  for  he  can  not  require 
payment  upon  a  copy.  Otherwise  the  drawee  would  be  exposed  to 
the  obliCTtion  of  paying  a  second  time  to  the  holder  of  the  original 
draft.  The  copy  therefore  should  state  who  is  the  holder  of  the 
original  draft;  out, the  absence  of  this  statement  should  not  impair 
the  validity  of  the  indorsements  made  upon  the  copy.  It  should 
only  give  to  the  person  who  has  suffered  a  loss  through  this  oversight 
the  right  to  claim  damages  from  the  party  who  made  the  copy  with- 
out this  statement. 

When  this  statement  has  been  regularly  made,  the  legitimate  holder 
of  the  copy  to  whom  delivery  of  the  original  is  refusS  by  the  party 
who  holds  it  can  not  take  recourse  against  the  indorsers  of  the  copy 
before  having  established  by  a  protest  the  refusal  of  delivery  of  the 
original.  The  holder  of  the  copy  may,  according  to  circumstances, 
be  mdemnified  by  the  custodian  for  the  loss  which  he  has  suffered. 

74733*— S.  Doc.  7CS,  61-3 16 
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Chapter  II. — Of  Indorsement. 

The  subject  of  indorsement  is  of  capital  importance.  In  the  &st 
place,  it  is  certain  that,  even  if  bills  of  exchange  to  bearer  and  bills 
not  to  order  are  admitted,  as  is  proposed  by  the  central  committee, 
these  bills  will  be  exceptional.  Moreover,  bills  of  exchange  render 
all  the  services  which  are  expected  from  them  only  when  they  are 
indorsed.  Thus  the  resolutions  of  the  central  committee  relative  to 
indorsement  are  comprehended  in  not  less  than  nine  articles  ccHitain- 
ing  various  provisions.  These  deal  with  the  forms  of  indorsemeait, 
different  species  of  indorsement,  their  effects,  and  the  clauses  which 
may  modify  them.  The  resolutions  distinguish  indorsement  trans- 
ferring ownership,  indorsement  by  power  of  attorney,  and  indorse- 
ment m  the  nature  of  a  pledge.  The  indorsement  transferring 
ownership  must  be  written  on  the  bill  of  exchange,  on  an  extension, 
or  on  the  back  of  a  copy.  It  must  be  signed  by  the  indorser.  It 
may  consist  simply  of  the  signature  of  the  indorser.  Article  14,  of 
the  resolutions,  which  sanctions  this  rule,  rejected  the  formalist 
system  still  embodied  in  some  systems  of  legislation  (especially  in  the 
French  Code  of  Commerce),  according  to  which  the  indorsement 
must  contain  certain  particulars  fixed  by  the  law,  and  the  absence  of 
one  of  which  particulars  makes  the  indorsement  valid  only  as  a 
power  of  attorney.  This  system  sometimes  results  in  consequences 
contrary  to  the  intent  of  the  parties. 

The  question  whether  there  is  occasion  to  admit  indorsement  to 
bearer  has  been  discussed.  It  would  be  thus  expressed,  "  Pay  to 
bearer."  The  majority  has  concluded  that  this  indorsement  should 
be  prohibited.  It  would  .transform  definitely  into  a  document  to 
bearer  a  document  which  the  drawer  had  created  as  a  document  to 
order.  This  would  be  contrary  to  the  rule  according  to  which  the 
original  form  of  an  instrument  of  credit,  and  consequently  its  mode 
of  transmission,  can  not  be  changed.  Undoubtedly  indorsement  in 
blank  is  permitted,  but  such  an  indorsement  does  not  modify  the 
nature  of  the  instrument,  because  indorsement  in  blank  may  be  con- 
verted into  complete  indorsement  if  the  blank  is  filled  up. 

It  has  been  proposed  to  admit  that  an  indorsement  to  bearer  should 
be  valid  only  as  an  indorsement  in  blank,  but  this  proposition  has 
been  rejectea,  for  there  would  not  exist  in  this  indorsement  a  blank 
to  fill  out,  and  if  the  reference  to  bearer  was  canceled  to  permit  a 
specific  indorsement  the  bill  of  exchange  would  fall  under  suspicion 
and  would  circulate  with  difficulty. 

Indorsement  made  for  a  part  of  the  amount  of  a  bill  of  exchange 
should  be  prohibited  and  declared  null.  Any  condition  added  to  the 
indorsement  is  also  considered  void  (art.  14). 

No  restriction  is  imposed  as  to  the  persons  to  whom  indorsement 
may  be  made.  It  may  therefore  be  made  even  to  a  person  liable  by 
virtue  of  the  bill  of  exchange.  The  liabilities  resulting  from  this 
are  not  thereby  extinguished.  The  parties  obligated,  to  whom  an 
indorsement  has  been  made,  are  at  liberty  to  indorse  the  draft  anew 
(art.  14,  last  paragraph). 

The  effects  of  indorsement  transferring  ownership  are  indicated  in 
article  15.  Upon  this  point  the  central  committee  has  only  adopted 
the  rules  embodied  in  all  laws.    Indorsement  transmits  to  the  holder 
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« 

1:lie  rights  attached  to  the  bill  of  exchange ;  the  indorser  is  guarantor 
of  acceptance  and  of  payment  at  maturity ;  a  stipulation  may,  how- 
ever, exclude  these  obligations. 

Among  the  rights  transmitted  to  the  holder  by  indorsement,  is  it 
necessary  to  include  the  pledge  which  ^arantees  the  payment  of  the 
l3ill  of  exchange?  Itnas  been  insisted  that  the  uniform  law 
answered  this  question  in  the  affirmative,  as  in  several  countries  is 
already  the  case.  There  is  a  formal  provision  to  this  effect  in  the 
French  law  or  maritime  mortgages  (law  of  Dec.  10,  1874,  art. 
12).  The  majority,  however,  have  thought  that  this  is  a  question 
i?vhich  relates  to  the  regime  of  mortgages  and  pledges  and  that,  in 
consequence,  the  solution  should  be  left  to  the  national  laws  on  these 
subjects. 

To  the  effects  of  indorsement  transferring  title  is  related  an  im- 
portant question — that  of  determining  what  exceptions  persons  obli- 
^ted  by  virtue  of  the  bill  of  exchange  may  or  may  not  set  up  against 
the  holder.  The  central  committee  has  unanimously  decided  that  the 
only  defenses  which  may  be  thus  set  up  against  the  holder  should 
be  those  which  the  law  itself  sets  forth.  In  article  16  of  the  resolu- 
tions these  defenses  are  enumerated  strictly.  It  follows  from  this 
enumeration  that,  according  to  the  rule  universally  admitted,  defenses 
which  may  be  set  up  against  preceding  indorsers  can  not,  in  principle, 
be  invoked  a^inst  the  holder.  But  it  is  indicated  by  article  16,  in 
conformity  with  the  general  doctrine,  that  in  case  of  bad  faith  on  the 
part  of  the  holder  he  shall  be  obliged  to  submit  to  the  defenses  which 
might  have  been  set  up  a^inst  the  preceding  holder.  To  the  juris- 
prudence of  each  countiT  it  belongs  to  determine  what  is  to  be  under- 
stood in  this  case  by  bad  faith. 

Although  the  number  of  defenses  which  may  be  set  up  against  the 
holder  may  be  restricted,  abuses  are  possible.  It  is  conceivable  that 
a  drawee,  in  order  to  dispense  with  making  immediate  payment,  may 
set  up  a  defense  which  is  ill  founded.  The  laws  of  several  countries 
have  sought  to  avoid  these  abuses.  They  employ  for  this  purpose 
one  of  the  two  following  means.  In  the  one  case,  like  the  &erman 
Code  of  Civil  Procedure,  they  indicate  the  only  methods  of  proof 
of  defenses  which  are  admitted  in  the  special  procedure  pertaining 
to  the  bill  of  exchange  as  regulated  bv  this  code.  In  the  others,  as 
under  the  Scandinavian  law,  it  is  held  that  when  certain  defenses 
are  set  up  against  the  holder  the  party  who  invokes  them  must  never- 
theless pay,  reserving  to  himselr  the  right  to  sue  to  recover  on  the 
merit  of  his  claim.  It  is  essential  that  the  national  laws  should 
sanction  these  special  rules. 

Indorsement  m  blank  is  much  employed  in  many  countries.  Ar- 
ticle 17  expressly  permits  it  and  indicates  the  different  uses,  in  con- 
formity with  rules  imiversally  adopted,  which  may  be  made  by  the 
holder  of  a  bill  of  exchange  clothed  with  an  indorsement  in  blank. 

An  indorsement  may  contain  clauses  which  are  not  found  in  the 
bill  of  exchange  itsel£  These  clauses  should  have  effect  only  with 
regard  to  the  indorser  who  has  inserted  them  in  his  indorsement  (art. 
18,  last  paragraph). 

Mention  is  made  in  article  18  of  those  clauses  which  are  most  used. 
Thus  an  indorser  may  indicate  a  person  to  accept  or  to  pay  in  case  of 
need;  he  may  stipulate  that  he  snail  not  be  guarantor  of  acceptance 
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or  of  payment;  an  indorsement  may  forbid  the  holder  to  indorse  the 
bill  of  exchange  anew ;  and  an  indorsement  may  contain  the  clause 
"  return  without  costs." 

Article  19. — Indorsement  for  collection. 

An  indorsement  does  not  necessarily  transmit  ownership.     It  often 
happens  that  an  indorser  intends  to  give  authority  to  the  bearer  onlj 
to  collect  the  amount  of  the  draft,    in  order  that  it  may  be  thus,  it  k 
necessary  that  the  indorsement  indicate  that  it  is  made  only  as  a 
power  of  attorney,  without  its  being  necessary  to  employ  specified 
expressions.    In  default  of  any  indication  on  this  point,  it  is  only 
between  the  parties  (indorser  and  holder)  that  it  is  permissible  to 
prove  that  the  indorsement  is  valid  only  as  power  of  attorney.     Such 
a  proof  is  inadmissible  against  a  third  party  who  may  not  know  the 
nature  of  the  relations  which  existed  between  the  indorser  and  the 
holder.    The  party  who  is  the  holder  by  virtue  of  an  indorsement 
made  by  way  of  agency  may  exercise,  in  the  name  of  the  indorser. 
all  the  rights  arising  from  the  bill  of  exchange.    But,  as  he  is  not 
the  owner  of  the  document,  he  can  make  indorsement  only  by  way 
of  agency — ^not  an  indorsement  transferring  ownership.     From  the 
point  of  view  of  the  defenses  which  may  be  set  up,  the  rule  is  simple— 
the  defenses  which  may  be  set  up  against  the  holder — that  is,  against 
the  holder  under  the  power  of  attorney— are  those  only  which  could 
have  been  set  up  against  the  indorser  if  indorsement  by  power  of 
attorney  had  not  taken  place.    There  can  not,  therefore,  be  set  up 
against  the  holder  defenses  arising  directly  against  him. 

Article  20. — Indorsement  by  way  of  pledge. 

In  some  countries,  especially  in  France  (art.  91  of  the  French 
Code  of  Commerce),  the  law  permits  indorsement  by  way  of  pledge, 
which  confers  on  the  holder  of  a  bill  of  exchange  the  rights  of  a 
mortgage  creditor.    But  in  other  countries  this  indorsement  is  not 
known.    Hence  an  agreement  was  not  reached  at  first  on  the  adop- 
tion of  indorsement  by  way  of  pledge  in  the  uniform  law.    The 
central  committee  also  had  restricted  itself  to  deciding  that  it  should 
be  reserved  to  the  national  laws  to  admit  indorsement  by  way  of 
pledge  and  to  determine  its  forms  and  effects.    After  mature  reflec- 
tion, however,  it  has  been  reco^ized  that  it  was  preferable  to  admit 
indorsement  by  way  of  pledge  into  the  uniform  law  and  to  determine 
the  form  and  effects,  wnile  reserving  to  national  laws  the  privilege 
not  to  recognize  this  special  indorsement.    This  is  the  object  of  arti- 
cle 20. 

Article  21. — Indorsement  after  maturity. 

Indorsement  is  most  frequent  prior  to  maturity ;  it  happens,  how- 
ever, that  it  is  sometimes  made  after  it.  No  one  has  proposed  in  the 
uniform  law  to  forbid  indorsement  after  maturity.  But  what  shall 
be  its  effects?  Shall  it  be  admitted  that  it  has  only  the  effects  of  a 
cession,  regulated  by  the  civil  law,  or  that  it  has  the  same  effects  as 
an  indorsement  prior  to  maturity?  The  central  committee  believes 
that  neither  of  these  arbitrary  solutions  should  be  adopted.    As  the 
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last  holder  rece»ves  the  document  sometimes  only  on  the  eve  or  even 
on  the  day  of  maturity,,  it  is  proper  to  leave  to  him  the  power  to 
t:x-ansmit  the  bill  of  exchange,  with  all  the  effects  attached  to  indorse- 
ment prior  to  maturity,  so  long  as  the  protest  has  not  been  drawn  or 
tlie  delays  for  protest  have  not  elapsed.     But  if,  on  the  contrary,  the 
indorsement  is  made  after  the  protest  has  already  been  drawn  or 
xvhen  the  delays  for  protest  have  elapsed,  there  is  occasion  to  recog- 
nize that  the  indorsement  has  only  the  effects  of  an  assignment,  espec- 
cially  from  the  point  of  view  of  the  defenses  which  may  be  set  up 
against  him  who  has  become  the  holder  after  maturity.    It  is  im- 
portant that  the  situation  of  the  drawee,  as  it  was  at  the  time  of  ma- 
turity, shall  not  be  impaired  by  an  indorsement  made  after  the 
protest  or  after  the  expiration  of  the  delays  granted  for  preparing  it. 

Chapter  III. — Of  Acceptance. 

Articlea  22-^S. — Optional  or  obligatory  character  of  presentment  for 

acceptance. 

All  legislative  systems  agree  in  recognizing  that  in  principle  the 
holder  has  the  right,  but  is  not  obliged,  to  present  a  bill  of  exchange 
for  acceptance  by  the  drawee.  But  should  the  law  permit  the  drawer 
to  forbid  presentation  for  acceptance  or,  on  the  contraiy,  to  stipu- 
late that  it  is  obligatory?  There  has  been  unanimity  m  favor  of 
permitting  the  clause  declaring  presentation  for  acceptance  obliga- 
tory. This  clause  is  admitted  in  all  countries.  It  is  useful  to  the 
drawer,  who  wishes  to  be  certain  of  knowing  if  he  can  count  upon 
the  drawee  to  pay. 

On  the  other  hand,  it  is  only  with  difficulty  that  the  clause  ex- 
cluding the  power  to  present  tfie  draft  for  acceptance  has  been  ad- 
mitted. Some  members  of  the  central  committee  have  maintained 
that  this  power  is  of  the  very  essence  of  the  bill  of  exchange.  But 
it  has  been  observed  that  in  some  countries  the  clause  '^  not  subject  to 
acceptance  "  is  widely  used,  especially  for  bills  of  exchange  drawn  by 
merchants  upon  clients  whom  the  drawers  desire  to  humor  in  sparing 
them  the  necessity  of  accepting  a  bill  of  exchange  before  maturity 
if  they  wish  to  escape  the  annoyance  of  seeing  a  protest  drawn  against 
them  for  default  in  acceptance.  In  consideration  of  these  usages  it 
has  been  admitted  that  the  bill  of  exchange  may  contain  the  stipula- 
tion "  not  subject  to  acceptance ; "  but,  in  order  to  avoid  the  frauds 
to  which  domiciled  letters  with  this  stipulation  might  give  rise,  the 
clause  prohibiting  presentment  for  acceptance  will  be  valid  only  in 
drafts  which  are  not  domiciled.  When  inserted  in  a  domiciled  draft 
the  clause  "  not  subject  to  acceptance  "  will  be  considered  invalid. 

This  clause  will  be  considered  invalid  also  in  a  bill  of  exchange 
drawn  at  a  certain  time  after  sight,  since  the  maturity  can  not  be 
ascertained  without  presentment  for  acceptance.     (Vide,  art.  47.) 

Articles  24-25. — Fonua  of  acceptance. 

An  indorser  may  render  obligatory  the  presentment  for  acceptance 
of  a  bill  of  exchange  which  was  not  so  in  terms,  but  he  can  not  dis- 
charge the  holder  from  the  obligation  of  presenting  it  for  acceptance 
when  it  is  stipulated  in  the  bill.     (Art.  22,  second  paragraph.) 
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The  forms  of  acceptance  (art.  24) -are  those  which  are  admitted 
generally  in  existing  laws.  The  committee,  governed  by  the  idea 
that  everything  which  concerns  the  bill  of  exchange  should  be  set 
forth  upon  it,  has  decided  that  acceptance  by  separate  act  does  not 
bind  the  acceptor  by  virtue  of  the  bill  of  exchange.  Acceptance  is 
an  element  so  important  that  acceptance  on  an  extension  (allonge) 
or  a  copy  should  be  assimilated  to  acceptance  by  separate  act.  (Art. 
24,  last  paragraph.) 

The  holder,  m  presenting  the  bill  of  exchange  to  the  drawee, 
should  ask  him  to  accept  it  as  it  is.  The  drawee,  therefore,  should 
accept  it  unconditionally.  Partial  acceptance  is  admitted,  however. 
in  derogation  from  this  rule,  for  the  benefit  of  those  persons  bound  to 
guarantee  acceptance  and  payment  (art.  26). 

If  the  drawee  disregards  the  rule  and  accepts  under  certain  condi- 
tions, the  holder  has  the  choice  either  to  consider  the  conditional 
acceptance  as  a  refusal  of  acceptance  and  to  exercise,  in  consequence, 
the  recourse  which  belongs  to  him  in  such  a  case,  or  to  consider  the 
drawee  as  bound  according  to  the  terms  of  his  acceptance.  In  all 
these  hypotheses  the  holder  is  bound  to  give  notice  to  his  immediate 
indorser  and  to  the  drawer  of  the  restrictions  imposed  by  the  drawee 
upon  the  acceptance.  (Art.  31,  par.  3,  and  art.  65-.)  The  latter  have 
the  right  to  have  the  bill  delivered  to  them  upon  taking  up  the 
amount.     (Art.  69  bis,  par.  2.) 

It  is  evident,  further,  that  when  the  bill  of  exchange  is  stipulated 
to  be  payable  in  a  place  different  from  that  of  the  residence  of  the 
drawee,  the  drawee  should  in  accepting  indicate  in  the  acceptance  by 
whom  payment  will  be  made.  It  goes  without  saying  also  that  the 
acceptor  has  the  right  to  indicate  in  the  place  of  payment  a  different 
address  than  that  indicated  in  the  bill  of  exchange. 

Before  accepting  the  drawee  should  have  the  opportunity  to  verify 
the  state  of  his  account  with  the  drawer  or  to  obtain  other  informa- 
tion. Hence  it  is  proper  that  he  should  not  be  obliged  to  decide  im- 
mediately. It  should  suffice  that  he  give  his  response  on  the  first 
business  day  which  follows  presentation  for  acceptance.  (ArL  27, 
par.  1.) 

It  would  be  dangerous  sometimes  to  leave  the  document  in  the 
hands  of  a  drawee  who  might  alter  it.  Hence,  the  central  committee 
consider,  contrary  to  the  rule  now  in  force  in  several  countries,  that 
the  holder  should  not  be  obliged  to  surrender  it  to  him.  (Art.  27, 
par.  2.) 

Acceptance  is  irrevocable.  At  what  precise  moment  does  it  become 
so?  It  is  not  admissible  that  the  acceptor  should  recall  it  either 
when,  having  accepted  the  bill  of  exchange,  he  has  advised  one  of 
the  simers  of  the  bill  or  the  holder  or  the  a^ent  of  the  holder,  or 
when  he  has  delivered  it  to  the  holder  or  to  hie  agent,  the  document 
which  has  been  left  with  him.  The  drawee  can  not  cancel  his  accept- 
ance when  one  of  these  two  facts  has  occurred.     (Art,  28.) 

On  the  consequences  of  acceptance  there  is  only  a  single  point  of 
divergence  between  different  laws.  They  all  recognize  that  by  ac- 
ceptance the  acceptor  is  obligated  by  virtue  of  the  bill  of  exchange 
toward  the  holder.  But  thev  differ  upon  the  point  whether  the 
drawee  is  obligated  directly  by  his  acceptance  toward  the  drawer. 
To  the  committee  it  has  seemed  proper  to  admit  the  direct  obliga- 
tion.   Thus,  in  the  case  where  the  acceptor  does  not  pay  at  maturity 
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the  drawer  may  proceed  by  virtue  of  the  bill  of  exchange  a^inst  him. 
In  some  countries  the  drawer  can  only  proceed  against  the  drawee- 
acceptor  after  having  paid  by  invoking  the  privilege  of  subrogation 
to  the  holder. 

It  is  not  necessary  to  provide  only  for  the  case  of  acceptance.  The 
uniform  law  must,  like  the  laws  of  all  countries,  provide  for  the  case 
of  refusal  to  accept.  Under  what  conditions  is  there  refusal  to  ac- 
cept ?  Not  only  when  there  is  an  express  refusal,  but  also  when  the 
accej>tor  has  canceled  his  acceptance  within  a  time  when  he  still  had 
the  right  to  do  so  or  when  there  is  an  acceptance  modifying  the  par- 
ticulars of  the  bill  of  exchange,  if  the  holder  is  not  satisfied  with  it. 
(Art.  30.) 

It  is  important  that  the  refusal  to  accept  should  be  established  in 
a  certain  manner,  because  refusal  to  accept  gives  birth  to  the  recourse 
of  the  holder  against  the  indorsers  and  against  the  drawer.  The  nor- 
mal method  ot  establishing  refusal  to  accept  is  a  protest  for  nonac- 
ceptance;  but  the  uniform  law  should  leave  to  the  national  laws  the 
power  to  assimilate  to  the  protest  a  declaration  made  by  the  drawee 
upon  the  bill  of  exchan^  and  signed  by  him. 

In  conformity  with  the  laws  of  all  countries,  the  common  law  will 
not  fix  any  period  for  drawing  the  protest  for  nonacceptance.  Con- 
sequently it  may  be  drawn  at  any  time  up  to  maturity. 

When  the  holder  has  had  drawn  a  protest  for  nonacceptance  he 
has  the  right  of  recourse  against  his  guarantors  individually  or  col- 
lectively.   What  should  he  nave  the  right  to  demand  of  them  ?    Two 
chief  solutions  are  admitted  by  the  laws  now  in  force.     On  the  one 
hand  it  is  provided  that  the  holder  mav  reclaim  from  his  guarantors 
the  immediate  reimbursement  of  the  bill  of  exchange,  even  though  it 
has  not  yet  matured.    On  the  other  hand,  it  is  provided  that  the 
holder  has  only  the  right  to  demand  a  surety  or  some  other  guaranty, 
leaving  only  to  the  guarantor  the  option,  if  he  prefers,  of  paying  the 
amount  of  the  biU.    The  central  committee  has  thought  proper  to 
accept  the  first  solution.    It  avoids  the  contests  which  might  arise 
upon  the  point  whether  the  security  or  other  guaranty  offered  was 
sufficient.    Moreover,  it  has  been  established  that  even  in  the  coun- 
tries where  the  holder  has  not  the  right  to  demand  immediate  reim- 
bursement of  the  bill,  in  the  majority  of  cases  the  indorser  or  the 
drawer  who  are  proceeded  against  do  in  fact  avail  themselves  of  the 
option  of  immediate  reimbursement. 

What,  then,  may  .the  holder  demand  from  him  against  whom  he* 
proceeds?  The  general  idea  which  should  serve  as  a  guide  for  an- 
swering this  question  is  simple.  The  holder  should  be  reimbursed, 
but  he  ought  not  to  be  placed  in  a  position  either  better  or  worse  than 
if  he  had  been  paid  at  maturity.  The  consequences  deduced  from 
this  principle  are  set  forth  in  article  32.  It  is  necessary  to  make  the 
following  special  observations : 

(a)  The  holder  should  deduct  a  discount  from  the  sum  which  he 
demands.  In  the  absence  of  agreement  on  the  amount  of  this  dis- 
count, it  shall  be  determined,  as  the  holder  may  elect,  according  to 
the  rate  of  official  discount  or  according  to  the  market  rate  in  the 
place  where  the  holder  of  the  bill  of  exchange  resides  on  the  date  of 
recourse. 

{h)  In  default  of  an  agreement  the  holder  may  demand  a  commis- 
sion.   It  has  seemed  sufficient  to  fix  this  fee  at  a  sixth  of  1  per  cent 
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of  the  amount  of  the  draft,  except  for  a  contrary  stipulation.     (Vide 
art.  32.) 

The  indorser  who  has  reimbursed  a  bill  of  exchange  which  ha& 
not  been  accepted  has  a  recourse  against  the  guarantors.  The  amount 
of  this  recourse  is  fixed,  in  accordance  with  the  same  general  idea,  by 
article  33. 

If  the  drawee  accepts,  the  holder  has  evidently  no  recourse.  But 
may  not  events  supervene  which  permit  the  holder  to  exercise  it,  even 
though  acceptance  has  been  given?  All  legislative  systems  agree  in 
recognizing  that  certain  events  may  occur  affecting  the  acceptor. 
which  may  have  this  effect.  All  admit  that  one  of  these  is  the  bank- 
ruptcy of  the  acceptor.  The  holder  has  then  no  longer  the  guaranty 
on  which  he  counted,  and  the  suspension  of  payments,  which  is  the 
cause  of  the  failure  of  the  acceptor,  is  established  in  a  definite  man- 
ner by  the  judgment  declaring  the  failure. 

But  should  the  common  law  assimilate  other  cases  to  the  bank- 
ruptcy of  the  acceptor  ?  On  this  point  the  opinions  expressed  have 
been  varied.  It  has  been  proposed  to  leave  to  national  laws  the  de- 
termination of  cases  assimilated  to  failure.  In  view  of  the  diversity 
of  legislation,  which  admits  very  different  circumstances  in  connec- 
tion with  insolvency  or  suspension  of  payments  by  the  debtor,  it  is 
difficult  for  the  uniform  law  to  indicate  expressly  those  cases,  other 
than  that  of  bankruptcy,  in  which  the  holder  would  have,  in  spite  of 
acceptance,  the  right  of  immediate  recourse  against  the  guarantors. 

But  grave  objections  have  been  presented  to  this  policy.  It  has 
been  observed  that,  as  in  a  certain  number  of  countries  bankruptcy 
is  limited  to  traders,  while  in  others  it  applies  also  to  nontraders, 
there  would  be  a  certain  lack  of  reciprocity  if  the  failure  alone  of  the 
acceptor  was  sufficient  under  the  uniform  law  to  permit  the  holder 
to  exercise  recourse.  The  provisions  have  been  cited  of  laws  in  force, 
notably  those  of  the  German  law  of  exchange  and  of  the  Swiss  federal 
code  on  contracts,  which,  in  addition  to  the  case  of  the  failure  of  the 
acceptor,  deal  with  the  case  where  he  has  suspended  payments,  even 
in  tne  absence  of  avowed  failure  and  with-  the  case  wnere  seizure  of 
his  goods  has  occurred.  It  has  been  declared  by  some  members  that 
this  involves  a  capital  question,  and  that  in  all  probability  the  adhe- 
sion of  their  countries  would  be  hard  to  obtain  if  only  the  case  of 
the  failure  of  the  acceptor  was  provided  for. 

The  central  committee  adopted  an  intermediate  solution.  It  con- 
sists (1)  in  admitting  into  the  common  law  the  recourse  of  the  holder, 
apart  from  the  case  of  failure,  in  the  case  of  suspension  of  payments 
and  of  the  embarrassment  (deconfiture)  of  the  acceptor,^  and  (2)  at 
the  same  time,  in  leaving  to  national  laws  the  power  to  assimilate  to 
these  cases  other  cases  where  the  insolvency  or  the  suspension  of  pay- 
ments of  the  drawee  is  legally  established.     (Vide  art.  35.) 

Several  members  have  made  reservations  upon  this  solution  by  re- 
marking that  by  giving  the  holder  the  right  of  recourse,  in  cases 
where  the  facts  upon  which  the  holder  bases  his  claim  have  not  been 
legally  established,  the  door  would  be  opened  to  great  uncertainty. 

^  In  France,  what  is  called  a  deconfiture,  is  the  state  of  insolvency  of  a  nontrader  which 
is  disclosed  by  the  seizure  of  his  goods,  by  a  Judgment  rendered  against  him,  and  which 
has  not  been  executed,  or  by  other  circumstances  left  to  the  determination  of  the  judge. 
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Since  the  uniform  law  authorizes  partial  acceptance,  it  should  de- 
termine the  mode  of  such  payments  and  the  measures  to  be  taken  to 
permit  the  holder,  in  proving  partial  default  in  acceptance,  to  take 
recourse  against  the  guarantors  for  the  part  not  accepted.  These 
are  the  objects  of  article  34. 

Chapteb  IV. — Of  Acceptance  for  Honor. 

The  resolutions  relative  to  acceptance  for  honor  (arts.  86-39)  limit 
themselves,  except  upon  two  points,  to  giving  sanction  to  the  rules 
admitted  in  all  systems  of  legislation.  One  or  these  points  concerns 
the  form  of  acceptance  for  honor;  the  other  relates  to  the  rights  of 
the  holder  toward  an  intervener. 

(a)  Many  laws  require  that  acceptance  for  honor  shall  be  made 
in  the  protest.  It  is  proposed  to  provide  that  it  should  be  necessary, 
and  at  the  same  time  shall  suffice,  that  this  acceptance  shall  be  set 
forth  upon  the  bill  of  exchange.  This  constitutes  a  simplification, 
thanks  to  which  acceptance  for  honor  may  take  place  even  for  a  bill 
of  exchange  containing  the  clause,  "  return  without  costs." 

(b)  In  some  countries  the  holder  is  not  allowed  to  refuse  to  admit 
an  accepter  for  honor  if  he  is  solvent  This  solution  is  consistent 
only  with  the  system  which  does  not  permit  the  holder,  in  case  of  a 
refusal  to  accept,  to  demand  the  immediate  reimbursement  of  the  bill 
of  exchange  by  his  guarantors.  A  solvent  accepter  for  honor  is  the 
equivalent  of  the  security  which  is  all  the  holder  is  permitted  to  de- 
mand. But,  from  the  moment  that  it  is  reco^ized  that  refusal  to 
accept  permits  the  holder  to  have  himself  reimbursed  immediately 
by  his  guarantors,  the  holder  should  have  the  right  to  refuse  an  ac- 
ceptance foi*  honor,  for  the  reason  that  reimbursement  is,  or  may 
be,  much  more  advantageous.  Such  is  the  reason  which  justifies 
recognizing  the  right  of  the  holder  to  reject  acceptance  for  honor, 
even  on  the  part  of  a  referee  or  of  the  drawee. 

It  goes  without  saying  that  if  the  drawer  has  indicated  expressly 
a  referee  for  acceptance,  the  holder  should  present  the  draft  for  ac- 
ceptance (art.  9j  par.  2)  under  penalty  of  losinff  his  recourse.  The 
holder  who  admits  an  acceptance  for  honor  should,  nevertheless,  give 
notice  of  the  refusal  of  acceptance  by  the  drawee  to  his  immemate 
indorser  and  to  the  drawer,  in  conformity  with  article  31,  paragraph 
3,  and  article  65. 

Chapter  V. — Op  Guarantee  (Aval). 

Guaranty,  which  is  a  sort  of  bond  by  which  the  party  who  gives 
it  is  considered  as  obligated  by  virtue  of  the  bill  of  exchange,  is  ad- 
mitted in  all  legal  systems.  In  some  countries  it  is  much  used.  The 
common  law,  therefore,  should  admit  guarantee  and  determine  its 
fonn  and  effects.    It  is  this  which  is  done  by  articles  40  and  42. 

The  common  law  should  admit  only  the  guarantee  given  on  the 
bill  of  exchange  itself.  The  guaranty  will  result  from  the  statement, 
"for  guarantee"  (pour  aval),  or  any  other  equivalent  followed  by 
tiie  signature  of  the  guarantor.  But  guarantee  will  be  considered 
as  resulting  from  the  simple  signature  of  a  person  given  on  the  face 
of  the  bill  of  exchange,  except  obviously  the  signature  of  the  drawee, 
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for  the  signature  of  the  drawee  on  the  face  constitutes  acceptance. 
(Vide  arts.  40  and  42.) 

In  some  countries,  especially  in  France,  guarantee  may  be  given, 
not  only  on  the  bill  oi  exchange,  but  by  separate  document  The 
central  committee  has  not  thou^t  proper  to  admit  this  solution.  It 
contends  that  the  uniform  law  shall  adhere  to  the  rule  according  to 
which  all  the  obligations  resulting  from  the  bill  of  exchange  shall 
result  from  statements  which  are  written  thereon.  But  national 
laws  will  be  permitted  to  derogate  from  this  principle  by  admitting 
guarantee  given  by  separate  act 

Chapter  VI. — Of  Maturitt. 

The  common  law  will  allow  the  methods  of  fixing  maturity  em- 
ployed in  all  countries.     (Art.  43.) 

It  will  pass  over  in  silence  bills  pajrable  at  fairs,  although  they 
are  referred  to  by  some  laws.  These  bills  of  exchange  have  in  fact 
disappeared  almost  everywhere  in  practice;  but  as  they  are  still 
used  m  some  countries,  especially  in  Russia,  it  will  be  useful  to 
reserve  to  national  laws  the  admission  of  bills  of  exchange  payable 
at  fairs  and  the  fixing  of  the  date  of  their  maturity.     (Art  43.) 

Bills  of  exchange  payable  at  one  or  at  several  usances  after  date 
or  after  sight  have  for  some  time  no  longer  been  drawn.  Hence 
the  uniform  law  will  declare  that  usances  are  abolished. 

It  will  also  indicate,  in  conformity  with  the  rule  admitted  into 
all  le^al  systems  except  the  Ango-Saxon,  that  bills  of  exchange 
maturmg  by  installments,  are  void.     (Art.  43,  last  paragraph.) 

It  happens  that  bills  of  exchange  often  mature  on  a  legal  holiday. 
It  is  proper  to  provide  that  their  payment  shall  be  carried  over  to 
the  next  day.  This  is  the  rule  in  almost  all  countries.  In  some 
States  special  laws  have  provided  that  pavment  shall  not  be  required 
on  certain  days  which  nevertheless  are  business  days.  These  days 
•  are  assimilated  in  this  respect  to  legal  holidays.  It  will  be  advanta- 
geous for  the  contracting  States  to  engage  to  communicate  to  ea<^ 
other  the  dates  of  legal  holidays  and  days  on  which  payment  can 
not  be  demanded  in  tneir  respective  countries. 

Legal  days  of  grace  are  unknown  on  the  Continent,  but  are  ad- 
mitted in  Great  Britain.  Their  admission  seems  to  be  contrary  to 
the  character  of  the  bill  of  exchange,  which  should  be  paid  with 
rigorous  punctuality.  The  uniform  law  will  exclude  legal  days  of 
grace.  It  will  even  discard  the  periods  of  grace  whidi  in  many 
countries  may  be  accorded  by  the  judffe  to  the  unfortunate  but  well- 
iheaning  debtor  for  ordinary  debts.    7 Vide  art.  45.) 

It  goes  without  saying  that  bills  oi  exchange  drawn  at  sight  are 
payable  on  presentment.  When  shall  a  bill  of  exchange  drawn  at 
a  certain  time  after  sight  be  payable  ?  To  settle  this  question,  it  is 
necessary  to  determine  the  point  of  departure  of  the  delay  after  sight 
The  uniform  law  will  admit,  for  fixing  the  time  after  sight,  only  the 
acceptance  duly  dated  or  the  protest  for  nonaoceptance.  It  will, 
however,  leave  to  national  laws  the  power  to  decide  that  the  protest 
may  be  replaced  by  a  declaration  d!ated  and  signed  by  the  arawee 
on  the  instrument  itself,  as  is  provided  by  the  Italian  Code  of  Com- 
merce and  the  law  of  Belgium. 
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The  acceptance  should  indicate  the  date  of  presentment  to  the 
drawee,  and  it  is  this  date  which  will  serve  as  the  point  of  departure 
for  the  time  after  sight  It  may  happen  that  the  acceptance  is  not 
dated.  In  such  a  case  the  drawer  will  be  compelled  to  draw  a  protest 
for  lack  of  the  date,  and  it  is  from  the  date  of  this  protest  that  the 
time  after  sight  will  run. 

Article  Ifi. 

In  the  deliberations  of  the  Central  Committee,  it  was  maintained 
that  there  should  be  assimilated  to  acceptance  for  fixing  the  delay 
after  sight  a  visa  duly  dated,  put  upon  the  document  by  the  drawee. 
This  is  a  practice  which  is  admitted  notably  in  Belgium.  The  visa 
does,  not  imply  acceptance.  The  majority,  however,  concluded  that 
the  visa  should  not  be  admitted  into  the  uniform  law.  It  was  to 
be  feared  that  the  distinction  between  the  acceptance  and  the  simple 
visa  would  give  rise  to  diflSculties. 

Bills  of  exchange  payable  at  sight  or  a  certain  time  after  sight 
ought  not  to  be  long  delayed  in  presentment  for  payment  or  accept- 
ance. Otherwise,  the  signers  remain  during  too  Ions  a  period  bound 
by  their  obligation  of  guarantee.  It  is  necessary  that  the  uniform 
law  should  indicate  the  maximum  of  delay  in  presentment.  It  seems 
sufficient  to  fix  it  at  six  months,  counting  from  the  date  of  the  issue 
of  the  bill  of  exchange.  With  the  existing  facilities  for  rapid  communi- 
cation, it  is  useless  that  the  delay  be  increased  because  of  distance. 
(Vide  art.  48.) 

Moreover,  it  should  be  permissible  to  the  drawer  or  to  a  holder  to 
curtail  this  delay.  Only  the  drawer,  however,  should  be  able  to 
prolong  it  and  he  should  not  be  able  to  do  so  for  more  than  six 
months,  with  the  result  that  the. delay  in  presentment  should  be 
at  most  one  year.  If  a  longer  delay  should  be  stipulated,  it  should 
be  reduced  to  a  year.    (Vide  art.  48.) 

It  is  indispensable  that  the  uniform  law  should  determine  tlie  sense 
of  several  expressions  sometimes  employed  in  bills  of  exchange  to 
indicate  maturity,  and  shall  indicate  at  what  time  bills  mature  which 
are  drawn  at  one  or  several  months  from  date.  (Vide  arts.  50  and 
51.)  It  is  important  also  that  there  should  be  inserted  in  the  com- 
mon law  some  provisions  for  resolving  the  difficulties  which  arise  in 
fixing  maturity  because  of  the  existence  of  different  calendars  in  the 
place  of  issue  of  the  bill  of  exchange  and  in  the  place  where  it  is 
payable.    This  is  done  in  article  52. 

Chapter  VII. — Or  payment. 

The  rules  relative  to  payment  have  great  practical  importance, 
for  payment  is  the  ultimate  object  of  the  bills  of  exchange  issued. 
The  general  rules  on  the  pavment  of  debts  are  applicable,  in  prin- 
ciple, to  the  payment  of  the  bill  of  exchange,  but  there  ought  al^  to 
be  some  special  rules  applicable  to  such  payment. 

Above  all,  it  is  necessary  to  determine  when  a  bill  of  exchange 
should  be  presented  for  payment.  In  conformity  with  the  rule 
admitted  in  many  countries,  the  holder  may  present  the  bill  for 
payment  either  on  the  day  of  maturity  or  on  one  of  the  two  business 
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days  which  follow.  (Vide  art.  53,  par.  1.)  But  in  some  countries, 
notably  in  France,  the  law  (Code  of  Commerce^  art.  161)  imposes 
on  the  holder  the  obligation  of  presenting  the  bill  for  payment  on 
the  day  of  maturity.  This  obligation  is  not,  however,  enforced  by 
the  loss  for  the  holder  of  the  right  of  recourse  -against  his  guaran- 
tors (negligence),  but  only  by  the  pecuniary  responsibility  of  the 
holder  toward  those  persons  who  may  have  suffered  prejudice  be- 
cause the  draft  was  not  presented  for  payment  on  the  day  of  matur- 
ity. This  pecuniary  responsibility  becomes  effective  only  when  it  is 
established  that  the  drawee  who  could  pay  on  the  day  of  maturity 
had  suspended  payment  when,  subsequently,  the  payment  of  the  bill 
of  exchange  was  demanded  of  him.  In  countries  where  this  system 
is  admitted,  especially  in  France,  the  interested  parties  hold  that  it 
should  not  be  abandoned.  It  appears  to  them  necessary  to  assure 
promptness  in  the  payment  of  biUs  of  exchange.  It  will  be  left  to 
the  national  laws  to  admit  this  system. 

The  term  of  the  bill  of  exchange  is  considered  as  obligatory  upon 
the  holder  as  well  as  upon  the  drawee.  Thus,  before  maturity,  the 
drawee  can  not  be  compelled  to  pay  and  the  holder  can  not  be  com- 
pelled to  receive  payment  Payment  before  maturity  has  an  excep- 
tional character,  and  the  drawee  who  makes  such  payment  should 
take  time  to  examine  whether  he  is  paying  correctly  to  a  holder  who 
is  legitimate  and  competent.  The  orawee  who  pays  before  maturity 
is  resp<msible,  therefore,  for  the  validity  of  the  payment — ^that  is,  he 
is  bound  to  pay  a  second  time  if  he  has  paid  a  person  who  has  not 
the  right  to  receive  payment  or  who  is  not  competent.  On  the  con- 
trary, at  maturity,  not  only  is  payment  a  normal  act,  but  the  drawee 
who  does  not  pay  is  exposed  to  a  protest.  The  drawee  must  then 
hasten  to  pay  when  the  bill  is  presented  to  him  at  maturity.  It  fol- 
lows that  bills  of  exchange  must  be  paid  promptly  to  the  holder,  and 
hence  the  drawee  should  not  be  compelled  to  verify  the  signatures  of 
the  indorsers.  All  that  may  properly  be  required  is  that  the  drawee 
ascertain  if  the  indorsements  follow  each  other  in  conformity  with 
law,  but  he  should  not  be  obliged  to  verify  the  authenticity  of  the  in- 
dorsements. By  this  fact  alone,  that  the  drawee  who  has  paid  has 
taken  care  to  verify  the  chain  of  indorsements,  he  is  liberated,  even 
though  he  has  paid  to  a  person  other  than  the  le^timate  holder. 
(Vide  art.  54.)  As  to  the  verification  of  the  identity  and  the  ca- 
pacity of  the  holder,  it  is  left  to  jurisprudence  to  determine  the  obli- 
gations of  the  drawee,  or,  if  need  be,  his  responsibility  in  the  matter. 

The  case  where  a  bill  of  exchange  is  payable  in  a  foreign  money — 
that  is,  in  the  money  of  a  country  other  than  that  having  circulation 
in  the  place  of  payment — should  be  provided  for.  A  distinction  in 
the  matter  is  necessary.  If  it  has  been  stipulated  that  the  payment 
shall  be  made  only  in  a  certain  foreign  money,  this  stipulation  ^ould 
be  observed ;  but  in  default  of  such  a  stipulation,  the  drawee  should 
be  allowed  to  pay  in  the  money  of  the  countrv  of  the  place  of  pay- 
ment. The  usages  of  this  place  should  serve  tlien  to  fix  the  value  of 
the  foreign  money  in  the  money  of  such  country.  The  interested 
parties,  moreover,  are  free  to  make  such  an  agreement  as  seems 
proper  to  them  in  this  respect.     (Vide  art.  56.) 

In  general,  a  debtor  can  not  constrain  his  creditor  to  receive  a 
partial  payment;  but  in  the  matter  of  a  bill  of  exchange,  the  benefit 
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accruing  from  the  discharge  of  the  sixers  makes  it  imperative  that 
the  holder  shall  not  be  allowed  to  remse  a  partial  payment.  (Vide 
art.  52.)  It  has  been  observed,  however,  by  some  members,  that  the 
admission  of  partial  payment  might  be  the  cause  of  serious  complica- 
tions for  holders  who.  like  certain  large  banks,  have  to  present  many 
bills  of  exchange  on  tne  same  day.  To  meet  this  practical  considera- 
tion, it  should  be  reserved  to  the  national  laws  to  decide  that  partial 
payment  shall  be  permitted  only  when  it  shall  be  made  at  the  domicile 
of  the  holder  or,  after  protest,  to  the  notary  or  other  competent  offi- 
cial holding  the  protested  bill. 

When  a  partial  payment  has  taken  place^  it  is  necessary  that  the 
bill  of  exchange  should  bear  a  statement  indicating  the  amount  paid ; 
the  holder  should  be  bound  to  state  it  on  the  document.  The  drawee 
should  also  have  the  right  to  demand  a  receipt,  in  order  to  retain  in 
his  hands  proof  of  his  partial  settlement. 

When  the  holder  does  not  present  himself  to  receive  payment  at 
maturity,  the  drawee  may  nevertheless  desire  to  settle.  As  he  may 
not  know  in  whose  hands  the  bill  may  be  found,  it  is  impossible  for 
him  to  make  a  direct  offer.  The  uniform  law  will  lay  down  only 
the  principle  according  to  which  the  drawee  shall  be  allowed  to  de- 
posit the  amount  of  the  bill  of  exchange  with  competent  authority, 
in  such  manner  that  the  sum  deposited  shall  be  at  the  risk  of  the 
holder-  The  details  of  such  regulations  will  depend  upon  the  pro- 
visions of  the  laws  of  each  country.     (Vide  art.  58.) 

Chapter  VIII. — Or  Payment  for  Honor. 

The  resolutions  (arts.  5^62)  devoted  to  payment  for  honor  are 
limited,  with  some  differences  of  detail,  to  the  rules  most  generally, 
admitted  by  the  laws  of  different  countries  in  regard  to  persons  who 
may  pay  for  honor,  those  for  whom  such  payment  may  be  made,  the 
effects  of  such  payment,  and  the  preference  to  be  accorded  to  the 
intervenor  who  will  accomplish  the  greatest  number  of  discharges  * 
in  case  of  concurrent  offers  among  several  intervenors.  There  is 
occasion  only  to  make  the  following  remarks : 

(a)  That  the  payment  for  honor  need  not  be  set  forth  in  the  pro- 
test for  default  of  payment. 

(6)  That  it  may  take  place  either  after  the  protest  or  after  matu- 
rity, if  the  draft  contains  the  clause,  "return  without  costs;"  or 
after  one  of  those  events  has  occurred  which  permit  recourse  for 
payment  before  maturity  (refusal  to  accept,  failure  of  the  acceptor, 
etc.) . 

{c)  That  the  payment  for  honor  must  be  of  the  total  amount, 
which  would  permit  the  holder  to  refuse  a  partial  payment  for  honor. 
(d)  That  the  payer  for  honor  who  is  subrogated  to  the  rights  of 
him  for  whom  he  pays  has  not,  however,  the  right  to  indorse  anew 
the  bill  of  exchange.  This  constitutes  an  exception  to  the  rule 
which  permits  indorsement,  even  after  maturity.  It  is  justified  by 
the  object  of  the  payment  for  honor,  which  is  to  extinguish  the 
obligations  arising  from  the  bill  of  exchange  for  all  those  persons 
who  have  affixed  their  signatures  after  that  of  the  party  for  whom 
,  the  payment  has  been  made. 
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Chapter  IX. — Of  RegoursS!  for  Nonpayment, 

The  eleven  articles  (arts.  63-78)  which-  form  this  diapter  embody 
resolutions  of  great  importance  and  touch  on  subjects  very  diverse. 

They  concern  themselves,  first,  with  the  steps  to  be  taken  by  the 
holder  in  case  of  nonpayment  by  the  drawee  (arts.  63-65> ;  second, 
with  the  rights  of  the  holder  who  has  fulfilled  these  rormalities 
against  his  guarantors  and  with  the  rights  of  the  indorsers,  one 
against  the  other  and  against  the  drawer  (arts.  66-69) :  third,  with 
the  penalties  incurred  by  the  negligent  holder  (arts.  70  and  71) ; 
fourth,  with  the  consequences  of  the  vis  major  which  prevents  the 
holder  from  presenting  the  bill  for  payment  or  from  rulfiUing  the 
formalities  destined  to  establish  default  of  payment  within  the 
proper  time  (art.  72) ;  fifth,  with  the  clause,  "  return  without  costs  " 
(art.  73). 

The  majority  of  the  (][ue6tions  dealt  with  in  this  chapter  have  been 
the  occasions  of  long  discussions  in  the  central  committee,  for  it  is 
far  from  likely  that  they  should  be  settled  in  the  same  manner  in  all 
legal  systems. 

1.  FormaUtles  to  be  fulfiUed  by  tbe  holder  in  case  of  default  of  iiayiiieiit 
(Arts.  63-65.) 

As  a  matter  of  principle,  nonpayment  should  be  established  by  a 
legal  document,  which  is  the  protest  for  nonpayment 

The  possibility  of  drawing  protest  on  the  aay  of  maturity  has  been 
discarded.  This  day  should  oelong,  according  to  the  general  prin- 
ciples of  law,  entirely  to  the  debtor.  But  the  holder  has  the  two 
business  days  which  follow  that  of  maturity  to  have  the  protest 
drawn.  The  provisions  of  some  laws,  which  require  the  preparation 
of  the  protest  on  the  morrow  of  maturity,  have  been  found  too 
rigorous. 

It  is  to  the  law  of  the  country  where  the  draft  is  payable  that 
it  belongs  to  regulate  the  forms  of  protest,  the  particulars  to  be 
inserted,  and  the  persons  invested  with  the  power  of  drawing  it. 
The  uniiform  law  should  not  admit  that  protest  for  nonpayment  may 
be  replaced  by  any  other  formality.  The  central  committee  has 
thought  proper,  however,  to  leave  to  the  law  of  the  country  where 
the  bill  of  exchange  may  be  payable  the  power  to  decide  that  the  pro- 
test may  be  replaced  by  a  declaration  written  by  the  drawee,  signed 
by  him  and  recorded  within  a  given  time. 

It  is  essential  that  the  indorsers  and  the  drawer  should  be  advised 
promptly  of  the  default  of  payment.  In  order  that  this  may  be 
done,  the  holder  should  give  notice  of  it  within  a  very  short  time  to 
his  immediate  indorser.  The  latter  should  in  his  turn  communicate 
to  his  indorser  the  notice  which  he  has  received,  and  thus  in  order  up 
to  the  drawer. 

But  if  the  indorsers  are  numerous  the  drawer  would,  if  the  notices 
under  discussion  suflBced,  be  advised  only  after  a  long  delay.  The 
drawer  is,  however,  the  person  who  has  the  greatest  interest  in  know- 
ing of  the  default  of  payment  by  the  drawee.  Hence  the  holder  is 
under  obligation  to  give  notice  of  the  nonpayment  directly  to  the 
drawer.  For  this  purpose  a  delav  of  four  days  is  accorded  to  him. 
As  there  are  countries  where  it  is  the  public  oflScer  charged  with  draw- 
ing the  protest  upon  whom  is  imposed  the  obligation  to  advise  the 
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drawer  of  the  default  of  payment,  care  has  been  taken  to  reserve  to 
national  laws  the  power  to  preserve  or  to  permit  this  rule. 

These  successive  notices  will  not  be  expensive,  since  they  can  be 
given  by  registered  letters,  or  even  by  an  ordinary  letter  where  de- 
livered directly  to  the  person  advised,  who  should  give  a  receipt 
for  it. 

Absence  or  delay  of  notice  has  no  other  penalty  than  the  obliga- 
tion for  the  person  who  is  negligent  to  repair  the  prejudice  which  he 
has  caused.  This  system,  which  has  been  adopted  in  its  general 
features  for  a  considerable  time  in  the  Netherlands,  Germany,  Austria, 
Switzerland,  and  the  Scandinavian  countries,  is  more  simple,  less 
costly,  and  less  rigorous  than  that  by  which  the  holder  who  has  not 
been  paid  is  bound,  under  the  penalty  of  disabilities,  to  communicate 
the  protest  to  the  warrantor  against  whom  he  wishes  to  take  recourse, 
and  to  bring  the  matter  into  court  within  a  brief  period  of  delay, 
which  in  France  is,  in  principle,  only  a  fortnight. 

2.  Rights  of  the  diligent  holder. 

The  holder  who  has  had  protest  drawn  within  the  legal  time  has 
diflFerent  rights:  (a)  The  right  of  action  against  the  guarantors  for 
reimbursement;  (6)  The  right  to  draw  upon  one  of  them  a  new 
bill  of  exchange  at  sight  (redraft).  These  rights  belong  also  to  the 
indorsers  against  each  other  and  against  the  drawer. 

(c)  Recourse  of  the  holder. 

The  different  signers  of  the  document  being  jointly  bound,  the 
holder  may  take  action  against  anyone  among  them  or  against  them 
collectively.  He  is  not  bound  to  observe  any  fixed  order.  He  may 
take  action  against  any  other  indorser  than  the  one  who  precedes  him, 
or  against  the  drawer.  Moreover,  if  such  action  remains  without 
result,  he  has  the  right  to  proceed  against  other  obligees,  even  sub- 
sequent to  the  one  whom  he  has  first  sued. 

The  object  of  the  recourse  of  the  holder  is  determined  by  article  67. 
It  is  necessary  that  the  holder  should  be  put  in  the  same  situation 
as  if  he  had  received  payment  from  the  drawee.  It  is  this  which  ex- 
plains why  he  may  recover  the  amount  of  the  bill  of  exchange,  with 
interest  and  costs. 

The  indorser  who  has  paid  the  holder,  having  a  right  of  recourse 
against  his  guarantors,  tne  object  of  such  recourse  is  determined  by 
article  68. 

(ft)  Redraft. 

The  holder  may,  in  the  absence  of  stipulation  to  the  contrary,  ob- 
tain reimbursement  by  drawing  a  bill  of  exchange  at  sight  upon  one 
of  the  guarantors.  This  is  what  is  called  a  redraft.  It  is  deter- 
mined by  article  69,  which  defines  the  rights  of  the  holder,  of  what 
elements  the  amount  of  the  redraft  shall  be  made  up.  It  is  indicated 
also  how  the  amount  of  redrafts  shall  be  determined  which  in- 
dorsers draw  upon  each  other  or  upon  the  drawer.  The  right,  how- 
ever, of  interested  parties  to  draw  redrafts  is  not  an  essential  one. 
It  may  be  suppressed  by  a  clause  in  the  bill  of  exchange. 

3.  Disabilities  incurred  by  the  negligent  holder. 

According  to  the  rigorous  rules  of  the  bill  of  exchange,  the  negli- 
gent holder — that  is,  he  who  has  not  fulfilled  within  the  legal  time  the 
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obli^tions  which  the  law  imposes  upon  him— incurs  certain  dis- 
abihties ;  he  is  deprived  of  his  rights  against  his  guarantors. 

Article  70  indicates  the  cases  in  which  the  holder  shaU  be  con- 
sidered as  negli^nt  and  deprives  him  in  such  cases  of  his  rights 
against  all  the  signers  of  the  document  other  than  its  acceptor  and 
the  guarantor  of  the  latter.  But  there  are  cases  in  which  it  would 
be  unjust  to  admit  the  disability  of  the  holder  against  the  drawer. 
All  laws  admit  this  general  idea.  They  reserve,  however,  to  the 
negligent  holder,  in  the  cases  with  which  they  deal,  the  right  of  ac- 
tion against  the  drawer  by  different  forms  of  expression.  Thus,  the 
French  Code  of  Commerce  permits  the  negligent  holder  to  prcxxed 
against  the  drawer  who  has  not  provided  cover,  while  the  German 
law  recognizes  the  right  to  proceed  against  the  drawer  who  would 
otherwise  be  unjustly  benefited  to  the  prejudice  of  the  holder.  It 
belongs  to  national  laws  to  determine  the  cases  where  the  negligent 
holder  may  proceed  against  the  drawer  and  the  nature  of  the  action 
which  he  may  bring. 

4.  Vis  major. 

It  happens  sometimes  that  the  holder  is  prevented  from  presenting 
the  bill  of  exchange  or  from  having  the  protest  drawn  within  the 
legal  time  by  an  insurmountable  obstacle  constituting  what  is  called, 
in  the  language  of  the  law,  a  case  of  vis  major.  On  this  occasion, 
multiplied  and  very  difficult  questions  present  themselves. 

Sometimes,  in  order  to  avoid  the  difficulties  of  deciding  on  the 
point  whether  there  is  a  case  of  vis  major,  when  a  grave  event  has 
occurred,  having  to  a  certain  degree  a  general  character  (floods, 
earthquake,  civil  war,  invasion,  etc.),  the  public  powers  intervene 
to  determine  that  the  time  for  protest  shall  be  prolonged  or  that  the 
maturity  shall  be  extended.  Shall  these  measures  necessarily  be 
taken  under  consideration,  which  are  designated  sometimes  under 
the  name  of  moratoria,  even  outside  of  the  country  in  which  they 
have  occurred?  It  was  the  opinion  of  the  central  committee  that 
this  was  a  question  which  the  common  law  should  avoid.  Con- 
siderations foreign  to  the  law  might  exercise  great  influence  in  the 
solution  to  be  given  to  it. 

But,  in  the  absence  of  any  measure  taken  by  the  public  powers  of 
a  country,  it  is  possible  that  a  case  of  vis  major  may  occur.  Should 
this  exercise  any  influence  on  the  duties  of  the  holder  and  on  the  re- 
course to  which  he  is  entitled?  In  some  countries  it  is -admitted,  in 
the  absence  of  any  legal  provision,  that  the  judges  may  decide,  when 
they  recognize  a  case  of  vis  major,  that  the  holder  shall  preserve  his 
recourse,  even  though  he  has  not  drawn  the  protest  at  a  proper  date, 
and  that  he  has  the  right  to  wait  to  exercise  it  until  the  vis  major 
has  ceased.  In  other  countries  it  is  held,  either  by  formal  legal  pro- 
visions (art.  813  of  the  Swiss  Code  of  Contracts) ,  or  by  jurisprudence 
(in  Germany),  that  the  obligations  and  the  rights  of  the  holder  are 
not  modified  by  the  existence  of  a  case  of  vis  major. 

The  central  committee  has  recognized,  even  without  a  discussion 
on  this  point,  that  the  latter  system  is  one  of  excessive  rigor.  It  is 
admitted  that  the  judge  should  have  the  power  to  recojgnize  a  case 
of  vis  niajor,  and  that  in  consequence  the  holder  should  not  incur 
disabilities,  even  though  he  has  not  drawn  the  protest  within  the 
legal  time.     But  this  solution  creates  a  grave  question:  Shall  the 
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holder,  is^hen  a  case  of  vis  major  presents  itself,  take  recourse  imme- 
diately against  his  guarantors,  or  shall  he,  on  the  contrary,  suspend 
all  recourse  until  the  day  on  which  the  vis  major  has  ceasea? 

The  opinions  of  the  members  of  the  central  committee  have  been 
much  divided  upon  this  point.    Some  members  have  maintained  that 
the  recourse  should  be  immediate,  others,  on  the  contrary,  that  there 
is  occasion  to  permit  their  suspension  until  the  day  when  the  vis 
major  has  ceased.    Very  strong  reasons  have  been  given  in  favor  of 
each  of  these  two  solutions.    In  favor  of  the  pohcy  of  immediate 
recourse,  stress  is  laid  upon  the  fact  that  the  signers  of  the  bill  of 
exchange  have  guaranteed  payment  at  maturit}^,  and  that  with  the 
opposite  system  the  consequences  of  an  event  which  has  affected  only 
a  part  of  the  territory  of  a  country  are  extended  to  the  entire  country. 
It  has  been  said,  also,  from  the  standpoint  of  theory  that  the  suspen- 
sion of   recourse  is  contrary  to  two  principles  which  govern  the 
bill   of   exchange — the  joint  liability  of  the  parties  bound,  which 
permits  application  to  anyone  in  order  to  obtain  payment,  and  the 
independence  of  the  obligations  of  the  different  signers  of  the  draft. 
But  it  has  been  objected,  on  the  other  side,  that  there  would  be 
risk  of  causing  great  perturbations  in  the  business  world  by  permit- 
ting a  holder,  prevented  by  a  case  of  vis  major  from  presenting  the 
draft  or  having  the  protest  drawn  within  the  legal  time,  to  take 
recourse  immediately  against  his  guarantors.     These  may  be  very 
numerous,  and  the  recourse  of  a  holder  may  have  a  reaction  which 
will  affect  a  great  number  of  persons  domiciled  in  very  different 
places. 

Members  of  the  central  committee  have  felt  that  in  the  presence 
of  these  conflicting  considerations  an  agreement  was  possible  only 
by  the  adoption  oi  a  compromise,  granting  something  to  each  of  the 
two  opposite  opinions.  It  is  this  system,  adopted  by  the  central 
committee,  which  is  found  formulated  in  article  72. 

If  the  case  of  vis  major  is  not  prolonged  beyond  one  month  after 
maturity,  recourse  is  suspended.  As  soon  as  the  vis  major  ceases, 
the  holder  must  present  tiie  draft  for  payment  and  must  have  pro- 
test drawn.  But  if  the  case  of  vis  major  persists  even  beyond  one 
month,  recourse  may  be  exercised  when  the  month  has  elapsed. 

It  is  understood  that  the  interest  on  the  amount  of  the  bill  of 
exchange  shall  be  due  to  the  holder  from  the  date  of  maturity  when, 
the  case  of  vis  major  lasting  no  longer  than  a  month,  the  holder  has 
been  compelled  to  wait  to  exercise  his  recourse. 

The  judges  should  have  an  absolute  power  of  determining  whether 
there  has  teen  vis  major  and  during  what  time  it  has  continued.  But 
the  central  committee  is  of  the  opinion,  by  a  majority,  that  the 
common  law  should  provide  that  the  cases  of  vis  major  personal  to 
the  holder  or  to  his  agent,  like  sickness  or  compulsory  absence,  shall 
not  be  taken  into  consideration  in  such  manner  that  the  oblij^tions 
and  the  rights  of  the  holder  shall  be  in  any  way  affected  by  it. 

5.  The  clause,  "  return  without  costa" 

As  the  common  law  will  recognize  the  clause,  "return  without 
costs,"  there  is  occasion  to  determine  its  effects.  This  is  the  object 
of  artide  73.  This  clause  has  the  effect  necessarily  to  permit  the 
rights  of  the  holder  to  subsist,  even  though  he  has  not  had  protest 
drawn  wi^dn  the  le^  time.    Upon  this  point  the  same  solution  is 
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admitted  in  all  countries.  But  should  it  be  admitted  that  if  the 
holder,  in  spite  of  this  clause,  has  had  protest  drawn,  iJie  costs  ^all 
be  at  his  charge?  Upon  this  point  there  are  divergent  solutions  in 
different  countries.  The  committee  has  provided  that  the  uniform 
law  should,  by  a  reasonable  interpretation  of  the  purpose  of  the 
interested  parties,  allow  the  cost  of  protest  to  lie  against  ihe  holder. 
At  the  same  time,  it  permits  this  solution  onlv  in  the  cases  where 
the  clause.  "  return  without  costs,"  is  found  to  have  been  inserted  in 
the  bill  or  exchange  by  the  drawer.  Then,  in  effect,  the  protest  is 
not  necessary  for  the  preservation  of  any  of  the  recourses  of  the 
holder.  On  the  contrary,  when  the  clause,  "  return  without  costs,'* 
has  been  inserted  in  an  indorsement,  as  it  affects  only  the  indorser 
who  has  inserted  it,  the  protest  is  useful  to  the  hold^  for  the  pres- 
ervation of  his  rights  against  all  other  signers.  In  such  a  case  it  is 
proper  that  he  should  be  able  to  recover  the  costs  against  all  his 
guarantors. 

The  clause,  "  return  without  costs,"  does  not  dispense  merely  with 
the  protest  for  nonpayment;  it  dispenses  also  with  the  protest  for 
nonacceptance.  But  it  does  not  dispense  either  with  the  presenta- 
tion of  the  draft  to  the  drawee  within  the  legal  time  nor  with  notice 
of  nonpa3nnent  to  be  given  by  the  holder  to  the  indorsers  and  to  the 
drawer. 

Some  members  of  the  central  committee  would  have  preferred  that 
under  the  clause,  "return  without  costs,"  the  holder  might  escape 
all  disabilities  and  be  responsible  only  for  the  prejudice  caused  by 
his  neglect  to  present  the  bill  of  exchange  within  the  lesal  time. 
But,  by  a  very  large  majority,  the  central  committee  decided  fliat 
in  spite  of  the  clause,  "  return  without  costs,"  the  disabilities  shoald 
accrue  if  the  holder  did  not  present  the  draft  for  payment  within 
tJie  two  business  days  which  follow  maturity. 

Chapter  X. — ^Of  the  Loss  of  the  Bill  of  Exchange,  of  Fobgebibs, 

'  AND  OF  Alterations. 

These  three  subjects  are  treated  in  articles  74  and  77  of  the  resola- 
tions. 

Lobs  of  the  biU  of  ezcbange. 

The  right  of  the  party  who  has  lost  a  bill  of  exchange  to  have 
another  draft  delivered  to  him,  by  following  backward  the  chain 
of  indorsers,  is  admitted  in  all  countries.  It  is  confirmed  by  article 
74.  This  right  evidently  implies  the  obligation  upon  the  indorsers 
to  reproduce  their  indorsements  on  the  new  draft. 

What  may  be  done  by  the  owner  of  the  lost  bill  of  exchange  to 
obtain  payment  of  the  amount?  Upon  this  point  legislative  systems 
differ  widely.  The  French  Code  of  Commerce  provides  that  the 
holder  may,  through  a  legial  action,  obtain  payment  from  the  drawee, 
under  the  restriction  of  giving  a  bond.  The  rights  of  the  legitimate 
holder  are  reserved.  The  German  law  and  the  numerous  laws  which 
are  based  upon  it  permit  a  special  procedure  call  Amortisations* 
verf  ahren.  according  to  which  the  holder  may  succeed  in  having  the 
lodt  bill  ox  exchange  annulled  in  such  a  manner  that  a  party  who  maj 
have  the  document  in  his  actual  possession  will  no  longer  have  any 
rights.    It  would  have  been  desirable  to  have  readied  an  agreement 
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on  some  common  rules  to  be  applied;  but,  after  a  mature  examina- 
tion, it  has  been  recognized  that  an  understanding  upon  this  point, 
until  the  distant  future,  was  impossible.  The  German  system  im- 
plies the  organization  of  special  measures  of  publicity  and  the  ad- 
mission of  a  form  of  procedure  unknown  in  a  ^eat  number  of 
countries.  Hence  a  resolution  of  the  central  committee  has  referred 
to  the  law  of  the  country  where  the  lost  bill  of  exchange  is  payable 
the  regulation  of  the  procedure  to  be  followed  by  the  owner  who 
wishes  to  obtain  its  payment. 

It  is  important  to  encourage  the  circulation  of  bills  of  exchange. 
In  order  that  this  may  be  easy  and  safe  it  is  necessary  that  the  holder 
of  the  bill  of  exchange  should  not  risk  being  obliged  to  deliver  it 
into  the  hands  of  a  person  who  may  demand  it.  Thus  article  75  ad- 
mits this  demand  for  a  bill  of  exchange  only  against  a  holder  who  has 
acquired  it  in  bad  faith,  or  who,  in  acquiring  it  from  an  unlawful 
holder,  has  been  guilty  of  gross  negligence.  The  bill  of  exchange 
is  thus  assimilated  in  a  large  measure,  from  this  point  of  view,  to  a 
security  to  bearer,  even  when,  as  will  always  be  normally  the  case, 
it  is  payable  to  order. 

It  happens  sometimes  that  the  signature  affixed  to  a  bill  of  exchange 
is  forged  or  that  the  text  of  the  bill  is  fraudulently  altered.  In  case 
of  the  forgery  of  a  signature,  it  seems  proper,  in  the  interest  of  credit, 
to  admit  that  the  persons  who  have  actually  affixed  their  signatures 
on  the  bill  of  exchange  are  not  less  legally  liable.     (Art.  26.) 

When  there  is  an  alteration  it  may  have  no  effect  with  regard 
to  prior  signors,  for  they  may  have  affixed  their  signatures  while  the 
original  text  was  unaltered.  Siffnors  subsequent  to  the  alteration,  on 
the  contrary,  have  by  it  been  lea  into  error.  They  are  liable  in  con- 
formity with  the  instrument  as  altered.     (Vide  art.  77.) 

It  has  been  proposed  to  decide  that  the  signature  should  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  to  be  subsequent  to 
the  alteration;  but  this  would  be  an  arbitrary  presumption.  The 
central  committee  has  refused  to  adopt  it  and  has  concluaed  to  leave 
the  question  entirely  to  the  consideration  of  the  courts. 

Chapter  XI. — Of  Phbscription. 

All  the  resolutions  of  the  central  committee  on  the  subject  of  pre- 
scription are  contained  in  article  78.  The  question  of  the  greatest 
importance  which  arises  is  that  of  knowing  if  there  shall  be  only 
one  period  of  prescription  for  all  the  parties  liable,  or  different 
periods  for  different  kmds  of  obli^tions.  The  second  solution  has 
been  accepted  without  contest.  It  is  proper  that  the  acceptor,  who  is 
the  principal  party  liable,  should  be  bound  for  a  longer  time  than 
the  others,  who  are  only  guarantors.  The  period  oi  prescription 
adopted  for  the  acceptor  and  for  the  guarantor  of  the  signature  of 
the  acceptor  is  three  years,  while  for  other  parties  liable  it  is  six 
months. 

If  the  common  law  should  fix  the  period  of  prescription,  it  should 
not  determine  the  causes  of  suspension  and  of  interruption,  for  these 
must  depend  in  a  certain  measure  on  procedure,  which  varies  much 
with  different  countries.  National  laws  alone,  therefore,  are  to 
determine  the  causes  of  suspension  and  the  causes  of  interruption; 
but  the  uniform  law,  in  order  to  avoid  any  difficulty,  will  sanction 
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the  rule  according  to  which  an  act  proclaiming  interruption  of  pre- 
scription shall  have  effect  only  with  re^rd  to  the  party  against 
whom  it  has  been  issued  and  not  against  all  the  signers  of  the  bill  of 
exchange.  Thus,  it  will  belong  to  national  laws  to  decide  if  the  pre- 
scription shall  permit  to  subsist  against  certain  parties  liable  other 
actions  than  those  which,  resulting  from  the  bill  of  exchange,  might 
be  extinguished  by  the  prescription. 

The  central  committee  has  adopted,  moreover,  a  rule  entirely  new. 
When  a  party  liable  is  sued  at  law,  it  is  of  great  importance  that  his 
guarantors  shall  be  advised  of  it.  This  would  render  possible  con- 
sultations and  would  permit  also  the  miarantors  thus  advised  to 
repurchase  the  bill  of  exchange  by  reimbursing  the  party  in  whose 
hands  it  mi^ht  be  found.  Accorain^  to  article  78,  last  paragraph, 
notice  must  he  given  by  the  party  wno  is  sued  to  his  immediate  in- 
dorser;  the  latter  must  communicate  this  notice  to  his  own  indorser, 
thus  in  succession  reaching  back  to  the  drawer.  Thanks  to  this 
notice,  there  will  be  no  fear  that  an  indorser  or  the  drawer  will  be 
surprised  by  an  action  brought  against  them,  when  the  acceptor  has 
been  discharged  by  a  prescription  of  three  years. 

Additional  provision  on  cover  {article  78  his). 

From  the  answers  given  to  the  Questionnaire  of  the  Government  of 
the  Netherlands,  it  is  evident  that  it  is  impossible  to  reach  an  agree- 
ment on  the  important  questions  relating  to  cover.^  Among  the 
Governments  which  made  answers,  some  liave  declared  thenoiselves 
in  favor  of  the  (Jerman  system;  others  have  declared  it  would  be 
impossible  for  them  to  abandon  the  French  system.  The  two  sys- 
tems are  widely  different.  According  to  the  Grerman  system,  the 
law  dealing  with  the  bill  of  exchange  need  not  concern  itself  with 
the  "  cover,"  because  the  bill  of  exchange  stands  on  its  own  merit 
It  is  independent  of  the  relations  that  may  exist  between  the  drawer 
and  the  arawee,  on  other  matters.  Thus  the  credit  balance  which 
constitutes  the  "cover,"  remains  the  property  of  the  drawer,  even 
after  the  bill  of  exchange  has  been  drawn  and  put  into  circulation. 
On  the  contrary,  according  to  the  French  system,  the  law  dealing 
with  the  bill  of  exchange  must  concern  itself  with  the  "cover,^ 
especially  to  make  it  incumbent  upon  the  drawer  to  provide  cover  at 
maturity,  and  to  acknowledge  that  the  right  to  the  "  cover  "  is  trans- 
mitted to  th^  successive  indorsers.  With  this  system  the  holder 
has  the  right  to  proceed  against  the  drawee,  even  when  the  bill  of 
exchange  has  not  oeen  accepted;  and  in  case  of  failure  of  the  drawer 
before  maturity,  the  holder  has  a  claim  against  the  drawee  prior  to 
the  creditors  of  the  drawer,  by  making  vaud  against  the  drawee  the 
inherent  rights  to  the  credit  balance  which  constitutes  the  "  cover." 
The  French  delegates  have  especially  declared  that  the  interested 
parties  are  satisfied  with  the  latter  system,  and  ask  that  it  be  not 
sacrificed  to  the  wish,  ever  so  praiseworthy,  to  reach  a  unification 
of  the  law. 

In  the  face  of  such  formal  statements,  the  central  committee  was 
bound  to  acknowledge  that  it  was  proper  to  leave  the  different  ques- 

iThe  ImponlblUty  of  such  an  agreement  had  already  been  disclosed  by  the  delibera- 
tioiui  of  the  congresses  of  Amtwerp  and  of  Brussels  in  1886  and  ISSS. 
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tions  relating  to  cover  to  be  regulated  by  the  national  laws.  Such  is 
the  object  of  the  additional  article  (78  bis).  This  reservation  ex- 
plains why  the  resolutions  contain  no  provisions  relating  to  "cover."* 

Chapter  XII. — Op  the  Pkomissory  Nona  to  Order. 

The  declarations  to  be  inserted  in  a  promissory  note  to  order  are 
substantially  the  same  as  those  which  should  appear  in  the  bill  of 
exchange.  Especially  in  the  countries  where  the  instrument  must 
be  designated  as  a  bill  of  exchange,  the  designation  of  the  instrument 
ought  to  be  found  also  in  a  promissory  note,  in  order  to  make  it  a  note 
r^ulated  by  the  special  laws  applicable  to  the  promissory  note  to 
order.  The  common  law  wiU  lay  down  the  general  principles  by 
which  the  rules  relative  to  the  bill  of  exchange  shall,  saving  certain 
exceptions,  be  applied  to  the  promissory  note.  These  exceptions  re- 
late almost  entirely  to  the  fact  that  in  the  promissory  note  there  is 
no  drawee^  the  suoscriber  must  be  treated  as  is  the  acceptor  in  the 
case  of  a  bill  of  exchange. 

To  the  resolutions  formulated  in  80  articles  are  added  2  resolutions 
of  a  general  order  and  a  single  resolution  of  a  special  character. 

GENERAL  RESOLUTIONS. 

To  avoid  any  error,  it  is  proper  to  declare  that  the  uniform  law 
does  not  apply  to  bills  to  bearer  and  to  checks. 

In  regard  to  checks,  a  special  conference  at  a  later  date  will  be 
able  to  consider  if  there  is  occasion  to  prepare  a  uniform  law  and 
to  formulate  its  provisions.  This  question  will  arise  without  doubt 
within  a  short  time,  for  in  many  countries,  although  it  is  not  ad- 
mitted, as  is  done  by  the  English  law  of  1882,  that  the  check  is  a  biU 
of  exchange  at  sight  drawn  upon  a  banker,  a  large  number  of  the 
rules  whicm  govern  bills  of  exchange  apply  to  checks,  in  such  a  man- 
ner that  in  mese  countries  the  rules  of  the  uniform  law  on  bills  of 
exchange  will  regulate  checks.  But  among  these  rules  there  are 
some  which  are  not  applicable  to  checks. 

SPECIAL  RESOLUTIONS. 

Bills  of  exchange  are  everywhere  submitted  to  a  stamp  tax,  but  laws 
differ  as  to  the  penalty.  Some  limit  themselves  to  imposing  a  pen- 
alty against  the  violators;  others  pronounce  the  invalidity  of  bills 
of  exchange  not  stamped,  or  impose  disability  by  depriving  of  some 
of  his  rights  the  holder  of  a  bill  of  exchange  not  stamped  or  having 
insuflScient  stamps. 

These  fast  penalties  are  excessive.  They  have  the  unfortunate 
effect  of  making  it  advantageous  to  the  parties  to  avail  themselves 
of  a  fiscal  violation  in  order  to  escape  their  obligations.  They  give 
rise  also  to  difficulties  of  an  international  character.'    Hence  the 

^  There  is  nothing  extraordinary  In  the  fact  that  a  law  does  not  contain  uniform  rules 
on  the  subject  of  "  cover."  Thus  the  En)?11sh  law  of  1882  (bills  of  exchange  act),  which 
applies  to  England,  Scotland,  and  Ireland,  reserves  for  Scotland  alone  the  rules  relating 
to  the  exclusive  right  of  the  holder  over  the  cover. 

'This  concerns  the  question  whether  the  nullity  of  a  bill  of  exchange  for  lack  of  stamp, 
provided  for  in  the  country  of  the  issue  of  the  document,  should  be  recognised  in  other 
countries. 
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committee  considers  that  fiscal  provisions  concerning  the  bill  of 
exchan^  and  the  promissory  note  should  be  enforced  neither  by  the 
invalidity  of  the  mstrument  nor  by  disabilities.  The  penalties  of 
the  fiscal  laws  relative  to  the  promissory  note  and  the  bill  of  exchange 
should  have  no  place  in  the  uniform  law.  It  will  be  for  the  com- 
mittee on  private  international  law  to  consider  if  a  provision  touch- 
ing this  point  should  be  inserted  into  the  project  of  a  convention 
which  this  committee  is  preparing. 

Thus  are  discussed,  very  mcompletely  and  imperfectly  no  doubt, 
the  resolutions  of  the  central  committee.  These  resolutions  appear  to  be 
of  a  nature  to  be  brought  to  the  attention  of  the  several  Governments. 
With  some  exceptions,  which  are  not  numerous,  the  rules  adopted 
by  the  committee  are  not  entirely  novel;  they  are  borrowed  from 
laws  already  in  force,  which  have  been  tested  by  experience  or  they 
have  adopted  legal  solutions  which  have  already  been  sanctioned 
by  the  decisions  of  the  courts.  On  some  points,  of  whidi  several  are 
of  great  importance,  as  in  those  which  concern  the  particulars  re- 
quired in  the  bill  of  exchange,  reservations  have  been  made  in  favor 
of  provision  by  national  laws.  Thanks  to  these  reservations,  no 
State  is  called  upon  to  sacrifice  those  principles  of  its  legislation 
which  the  interested  parties  consider  as  essential.  It  has  been  par- 
ticularly understood  that  each  country  may  preserve  intact  the 
system  adopted  by  its  laws  and  jurisprudence  concerning  the  rights 
recognized  in  the  holder  on  the  subject  of  cover.    (Art.  78  bis.) 

It  may,  therefore,  be  hoped  that  the  resolutions  of  the  committee, 
after  their  adoption  by  the  conference,  will  be  taken  into  serious 
consideration  in  all  countries.  Thus  once  more  will  have  been  con* 
eluded  at  The  Hague  one  of  those  international  conventions,  happily 
becoming  more  and  more  frequent,  which,  in  promoting  closer  rela- 
tions between  nations,  contribute  to  assure  the  peace  of  the  world. 
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Chapter  L — Of  the  Lssub  and  Form  of  the  Biuj  of  Exchakgb. 

Article  1. 

A  bill  of  exchange  must  contain : 

1.  I>esignation  as  a  bill  of  exchange.  This  designation  must  be 
written  in  the  body  of  the  instrument  and  expressed  in  the  national 
language  of  such  mstrument; 

2.  An  unconditional  order  to  pay  a  sum  certain; 
8,  The  name  of  the  party  who  is  to  pay; 

4.  Indication  of  the  date  of  maturity ; 

5.  Indication  of  the  place  where  payment  is  to  be  made; 

6.  The  name  of  the  party  to  whom  payment  should  be  mada 

7.  The  indication  of  the  place  where  the  bill  is  drawn  and  the 
date  of  drawing. 

8.  The  signature  of  the  drawer. 

It  is  reserved,  nevertheless,  to  national  laws  to  decide  that  the 
clause  ^^  to  order  "  shall  be  sufficient  to  give  to  a  document  the  charac- 
ter of  a  bill  of  exchange  even  when  it  does  not  contain  such  designa- 
tion. 

The  bill  of  exchange  may  be  drawn  from  one  place  upon  another 
or  from  one  place  upon  the  same  place.  It  is  not  necessary  that  it 
specify  that  value  has  been  given. 

Article  t. 

Every  bill  of  exchange,  even  if  it  is  not  expressly  drawn  to  order, 
is  transmissible  by  indorsement,  except  in  the  cases  prescribed  by 
article  3. 

It  may  be  to  the  order  of  the  drawer  himself. 

It  may  be  drawn  upon  the  drawer  himself,  in  which  case  it  shall 
be  considered  as  a  promissory  note  to  order  and  shall  not  be  made 
to  the  order  of  the  arawer  himself. 

It  may  be  drawn  for  account  of  a  third  party. 

Article  S. 

The  bin  of  exchange  may  be  made  payable  to  bearer.  It  is  re- 
served, nevertheless,  to  each  contracting  State  to  prohibit  this  form 
of  document  for  bills  of  exchange  drawn,  guaranteed,  accepted,  or 
payable  within  its  own  territory,  whether  such  bills  are  at  sight  or 
not. 

The  drawer  may  forbid  the  transfer  of  the  bill  of  exchange  by 
inserting  therein  the  words  "not  to  order"  or  any  equivalent  ex- 
pression. In  this  case  the  bill  is  transferable  only  with  the  formali- 
ties and  with  the  ordinary  effects  of  an  assignment. 

£08 
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Article  J^ 

In  a  bill  of  exchange  payable  at  sight  or  at  a  certain  time  after 
sight,  it  may  be  stipulated  oy  the  drawer  that  the  amount  shall  bear 
interest.  Stipulation  for  interest  in  any  other  bill  of  exchange  shall 
be  considered  null. 

The  rate  of  interest  shall  be  indicated ;  in  default  of  such  indica- 
tion the  rate  shall  be  5  per  cent. 

Interest  shall  run  from  the  date  of  the  bill  of  exchange  in  the 
absence  of  a  stipulation  to  the  contrary* 

Article  5* 

If  the  amount  of  a  bill  of  exchange  is  expressed  in  a  different  man- 
ner in  words  and  in  figures,  it  shaU  be  valid  for  the  sum  written  in 
words. 

If  the  amount  of  the  bill  is  expressed  more  than  once  either  in 
words  or  figures,  it  shall  be  valid  in  case  of  conflict  for  the  smallest 
sum. 

Article  6. 

An  instrument  in  which  one  of  the  particulars  indicated  in  article 
1  is  lacking  does  not  constitute  a  bill  of  exchange  except  in  the  cases 
set  forth  in  the  following  paragraph: 

A  bill  of  exchange  of  which  the  maturity  is  not  indicated  shall  be 
deemed  to  be  payable  at  sight;  a  bill  without  indication  of  the  place 
of  payment  shall  be  deemed  to  be  payable  at  the  residence  of  the 
drawee,  provided  that  this  residence  is  indicated  expressly  in  the 
bill  or  can  be  determined  with  certainty  from  the  text  itself.  A 
bill  of  exchange  without  indication  of  the  place  where  it  is  drawn 
shall  be  deemed  to  have  been  signed  in  the  place  of  residence  of  the 
drawer  under  like  conditions. 

Article  7. 

Whoever  places  his  signature  on  a  bill  of  exchange  as  representa- 
tive of  anottier  person  shall  be  himself  liable  on  the  bill  when  he 
has  not  the  right  to  represent  said  person  or  when  he  has  exceeded 
his  powers. 

Article  7  his. 

If  a  bill  of  exchange  bears  the  signatures  of  parties  not  having 
the  capacity  to  contract,  this  fact  shall  not  affect  the  validity  of  <^e 
obligations  of  other  signers. 

Article  8. 

The  drawer  ^arantees  acceptance  and  payment  of  the  bill. 
Any  stipulation  by  which  he  exempts  himself  from  guaranty  of 
payment  shall  be  considered  null. 

Article  9. 

A  bill  of  exchange  may  be  made  payable  at  the  residence  of  a  third 
party  in  the  place  of  residence  of  the  drawee.  It  may  also  be  made 
payable  at  some  other  place. 
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It  may  indicate  a  party  who  shall  pay  in  case  of  need.  The  drawer 
may  also  indicate  expressly  a  party  who  is  to  accept  in  case  of  need. 

4 

Article  10. 

The  drawer  must  deliver  to  the  purchaser,  upon  his  demand,  several 
duplicates  of  the  bill,  the  cost  being  at  the  charge  of  the  purchaser. 
The  duplicates  should  be  identical  and  each  should  be  numbered  in 
the  body  of  the  instrument,  in  default  of  which  each  part  will  be 
deemed  to  be  a  distinct  bill  of  exchange. 

ft 

Article  11. 

Paynient  made  upon  one  part  of  a  set  shall  be  conclusive  and  shall 
nulliry  other  drafts  which  are  not  accepted.  It  is  not  necessary  that 
it  be  stipulated  that  payment  when  made  on  one  part  nullifies  the 
effect  of  the  others. 

Recourse  can  be  exercised  against  the  indorser  who  has  transmitted 
diflFerent  drafts  to  the  same  person  only  by  means  of  the  delivery  of 
all  the  drafts,  unless  the  holder  gives  indemnity  against  the  loss  of 
recourse  of  such  indorser  against  preceding  indorsers  and  the  drawer. 

The  indorser,  on  the  other  hand,  who  has  transferred  parts  to  dif- 
ferent persons,  and  all  subsequent  indorsers,  shall  be  liable  upon  all 
the  parts  which  have  not  been  restored  to  him  at  the  time  of  payment. 

Any  holder  may  require  the  delivery  of  several  drafts.  With  this 
object,  the  holder  mav  address  the  preceding  indorser,  who  is  bound 
to  lend  his  name  ana  assistance  toward  his  own  indorser,  and  thus 
in  succession  from  one  indorser  to  another  back  to  the  drawer.  The 
indorsers  shall  be  bound  to  reproduce  their  indorsements  on  the  new 
drafts.  The  expenses  involved  in  the  delivery  of  drafts  shall  be  at 
the  charge  of  the  holder  who  has  demanded  them. 

Article  12. 

When  a  part  of  a  set  has  been  sent  for  acceptance,  the  person  who 
has  sent  it  must  indicate  on  the  other  parts  the  name  of  the  party 
with  whom  this  part  may  be  found.  The  latter  is  bound  to  deliver 
said  part  to  the  lawful  holder  of  another  part. 

If  lie  refuses  to  do  so,  the  holder  shall  not  be  able  to  exercise  re- 
course before  having  established  by  protest  that  the  part  sent  for 
acceptance  has  not  been  delivered  to  him  and  that  acceptance  or  pay- 
ment can  not  be  obtained  upon  another  part. 

Article  IS. 

Any  holder  of  a  bill  of  exchange  is  authorized  to  make  copies  of  it. 
A  copy  must  reproduce  the  original  exactly,  including  indorsements 
and  all  other  declarations  which  appear  thereon,  and  should  set  forth 
how  far  it  extends  as  a  copy. 

It  may  be  indorsed  in  the  same  manner  and  with  the  same  effects 
as  the  original. 

The  copy  must  specify  the  actual  holder  of  the  original  document. 

If  this  actual  holder  refuses  to  deliver  it  to  the  lawful  holder  of 
the  copy,  the  latter  shall  not  be  able  to  exercise  recourse  against  the 
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persons  who  have  indorsed  the  copy  before  having  certified  by  a 
protest  that  the  original  has  not  oeen  delivered  to  him,  wiUiont 
prejudice  to  an  action  for  damages^  if  there  is  occasion  for  it,  against 
the  party  who  has  wrongfully  retained  the  bilL 

Chapter  II. — Of  Indobsemekt. 
Article  I4. 

The  indorsement  must  be  written  upon  the  bill  of  exchange  or  on 
a  sheet  attached  thereto  (allonge),  or  pn  a  copy.  It  must  be  signed 
by  the  indorser. 

Indorsement  shall  be  valid,  although  the  person  to  whom  the  hill 
is  indorsed  is  not  named  or  although  the  indorser  has  confined  him- 
self to  placing  his  signature  on  the  back  of  the  bill  of  exchange,  ot 
on  an  allonge,  or  on  the  back  of  a  copy  (indorsement  in  blank). 

The  indorsement  of  a  bill  of  exchange  to  bearer  shall  operate  only 
as^arantee  (aval)  of  the  signature  of  the  drawer. 

On  any  other  bill  of  exdiange  indorsement  to  bearer  shall  be 
invalid. 

Partial  indorsement  shall  also  be  invalid. 

Any  condition  added  to  an  indorsement  shall  be  considered  null. 

A  bill  may  be  indorsed  to  the  drawee,  whether  he  is  acceptor  or 
not,  to  a  previous  indorser,  or  to  the  drawer,  and  such  parties  may 
give  it  a  new  indorsement 

Article  16. 

Indorsement  shall  transfer  to  the  holder  all  the  rights  arising  from 
the  bill  of  exchange. 

The  indorser,  in  the  absence  of  a  contrary  stipulation,  is  guarantor 
of  acceptance  and  of  payment. 

Article  16. 

The  parties  liable  on  a  bill  of  exchange  can  set  up  against  the 
holder  only : 

1.  The  defenses  which  they  have  directly  against  the  holder. 

2.  The  defenses  arising  from  the  text  of  the  bill. 

8.  The  defenses  founded  on  the  provisions  of  the  uniform  law  or 
on  a  special  provision  of  the  natural  law  (to  whici!  they  are  re- 
mitted) . 

4.  The  defenses  based  upon  the  incapacity  of  the  signer. 

In  case  of  bad  faith  of  the  holder,  the  parties  liable  may  set  up 
against  him  the  defenses  of  which  they  would  have  been  able  to 
avail  themselves  against  the  preceding  holder. 

The  methods  of  proof  of  the  defenses  which  may  be  set  up  agamst 
a  holder  shall  be  determined  by  national  laws. 

To  the  same  laws  it  shall  be  left  to  determine  that  certain  pleas 
set  up  against  the  holder  by  the  parties  liable  shall  not  dispense  them 
from  making  payment,  but  shall  permit  them  only  to  act  against 
the  holder  by  way  of  action  in  restitution. 


nfTEBNATIONAL  GONFEBENOE  ON  BIIiLB  OF  SXGHANGB.       267 

Article  17  (his,). 

If  the  indorsement  is  in  blank,  the  holder  may: 

1.  Fill  up  the  blank  with  his  own  name. 

2.  Fill  up  the  blank  with  the  name  of  another  person. 

3.  Transfer  the  bill  to  a  third  party  without  indorsing  it  and  with- 
out  filling  up  the  blank. 

4.  Agam  indorse  it  in  blank  or  in  the  name  of  another  person. 

Article  17  (his.). 

The  holder  of  an  indorsed  bill  of  exchange  shall  be  deemed  to  be 
its  lawful  owner,  provided  that  he  proves  his  ownership  by  an  unin- 
terrupted succession  of  indorsements,  even  though  the  last  indorse- 
ment be  in  blank. 

When  an  indorsement  in  blank  is  followed  by  another  indorse- 
ment, the  person  who  has  placed  this  last  indorsement  on  the  bill 
is  presumea  to  have  acquired  the  bill  under  an  indorsement  in  blank 

Article  18. 

The  indorsement  may  indicate  a  party  who  is  to  pay  in  case  of 
need. 

It  may  be  given  without  guarantee  of  payment,  unless  the  indorser 
is  himself  the  drawer  (bfll  of  exchange  drawn  to  order  of  the 
drawer) . 

It  may  prohibit  the  holder  from  further  indorsing  the  bill.  In 
this  case,  the  indorser  is  not  a  guarantor  to  those  parties  to  whom  the 
bill  may  be  transferred. 

It  may  contain  the  stipulation,  "  retour  sans  frais  "  (return  with- 
out costs) . 

Stipulations  inserted  in  an  indorsement  shall  affect  only  the  indorser 
who  inserts  them. 

• 

'Article  19. 

When  the  indorsement  contains  the  stipulation  "  for  collection," 
"by  power  of  attorney,"  or  any  other  stipulation  implying  agency, 
the  holder  shall  be  deemed  to  be  the  agent  of  the  indorser. 

The  holder  may  exercise  all  the  rights  arising  from  the  bill  of  ex- 
change, but  shall  be  able  to  indorse  it  only  as  agent. 

The  parties  liable  shall  be  able  to  set  up  against  the  holder  only 
the  defenses  which  could  be  set  up  against  the  indorser  if  indorsement 
by  agency  had  not  taken  place. 

Article  20. 

When  the  indorsement  contains  the  stipulation,  "  value  as  security," 
"value  as  pledge,"  or  any  other  words  miplying  a  deposit  of  securi- 
ties, the  holder  shall  be  deemed  to  be  a  pledge-creditor. 

He  may  exercise  all  rights  arising  from  the  bill,  but  he  shall  not 
indorse  the  latter,  except  by  way  of  agency. 
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The  parties  liable  can  set  up  against  this  holder  only  the  defences 
which  tnej7  could  have  set  up  against  the  party  who  indorsed  the  bill 
by  way  ot  pledge,  except  in  the  case  of  bad  faith. 

It  is  left  to  national  laws  to  provide  for  indorsement  by  pledge 
and  to  determine  its  forms  and  effects. 

Article  SI. 

Indorsement  subsequent  to  maturity  shall  produce  the  same  effects 
as  prior  indorsement.  Nevertheless,  if  this  indorsement  has  been 
given  only  after  the  protest  for  nonpayment,  or  after  the  expiration 
of  the  time  fixed  by  law  for  drawing  it,  it  shall  have  only  the  effects 
of  an  ordinary  assignment  subject  to  the  civil  law. 

Chapter  III.— Of  Acceptance. 

Article  2«. 

The  holder  shall  have  until  maturity  the  power  to  present  the  bill 
of  exchange  to  the  drawee  for  acceptance,  Sych  presentment  may  be 
made  by  any  actual  custodian  of  the  document. 

Presentment  shall  be  made  at  the  residence  of  the  drawee.  The 
place  indicated  in  connection  with  the  name  of  the  drawee  shall  be 
considered  as  such  residence. 

Acceptance  can  be  demanded  only  on  a  business  day. 

Article  23. 

It  may  be  stipulated  in  any  bill  of  exchange  that  presentment  for 

acceptance  shall  be  obligatory  or  that  it  shall  take  place  within  a 

•certain  time.    In  the  latter  case,  if  the  last  day  of  presentment  is  a 

le^l  holiday,  presentment  may  be  made  on  the  first  business  day 

following. 

It  may  be  stipulated  in  any  bill  of  exchan^  that  presentment  for 
acceptance  shall  not  take  place  before  a  certain  day,  but  an  absolute 
prohibition  to  present  a  oill  of  exchange  for  acceptance  shall  be 
allowed  only  in  the  case  of  bills  of  exchange  not  domiciled. 

An  indorser  may  insert  in  his  indorsement  a  clause  rendering  pre- 
sentment for  acceptance  obligatory  upon  the  holder.  On  the  con- 
trary, an  indorser  shall  not  have  power  to  insert  in  an  indorsement 
a  clause  against  acceptance  when  the  bill  was  previously  subject  to 
acceptance. 

A  stipulation  forbidding  presentment  for  acceptance  of  a  bill  at  a 
certain  time  after  sight  shall  not  be  allowed. 

All  stipulations  prohibited  by  the  provisions  of  this  article  shall 
be  considered  null. 

Article  24. 

The  acceptance  must  be  made  in  writing  on  the  bill  of  exchange 
itself.  It  may  be  expressed  bv  the  word  "  accepted,"  or  any  other 
equivalent  word,  followed  by  the  signature  of  the  drawee.  The  mere 
signature  of  the  drawee  placed  on  the  face  of  the  bill  shall  consti- 
tute acceptance. 
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An  acceptance  need  not  be  dated.  It  must,  however,  indicate  the 
date  of  presentment  in  the  case  of  a  bill  payable  at  a  certain  time 
after  sight. 

Acceptance  given  «i  an  "  allonge,"  on  a  copy,  or  by  separate 
document  shall  not  be  deemed  to  bmd  the  drawee  by  virtue  of  the 
bill  of  exchange. 

Article  26. 

Acceptance  must  be  absolute  and  unqualified,  but  may  be  restricted 
as  to  the  amount  accepted. 

Any  other  modification  of  the  terms  of  the  bill  introduced  into  the 
acceptance  may  be  considered  by  the  holder  as  equivalent  to  a  refusal 
to  accept.  The  acceptor,  however,  shall  be  bound  according  to  the 
terms  of  his  acceptance. 

Article  26. 

When  the  drawer  has  indicated  in  a  bill  of  exchange  a  place  of 
payment  other  than  the  residence  of  the  drawee  without  desi^ating 
the  person  who  is  to  pay  for  the  drawee,  the  acceptor  shall  indicate 
in  the  acceptance  by  whom  the  payment  is  to  be  made.  In  default 
of  such  an  mdication  the  payment  shall  be  made  at  the  residence  of 
the  acceptor. 

If  the  bill  is  payable  at  the  residence  of  the  drawee,  the  latter  may 
indicate  in  the  acceptance  a  different  address  at  the  place  of  payment 
than  that  which  is  set  forth  in  the  bill. 

Article  27. 

When  a  bill  of  exchange  is  presented  for  acceptance  to  the  drawee, 
he  shall  give  his  reply  on  the  first  business  day  which  follows  pre- 
sentment. 

The  holder  is  not  bound  to  leave  the  bill  in  the  hands  of  the  drawee. 

Article  28. 

By  acceptance,  the  drawee  obligates  himself  to  pay  the  bill  of  ex- 
change at  maturity  to  the  lawful  holder. 

In  default  of  payment  the  holder  has  a  right  of  direct  action 
against  the  acceptor  upon  the  bill  of  exchange. 

Article  29. 

The  drawee  who  has  placed  his  acceptance  on  a  bill  of  exchange 
can  not  cancel  it  if  he  has  given  notice  in  writing  to  the  holder,  his 
agent,  or  to  any  other  person  who  has  signed  the  bill  that  he  has 
accepted  or  if  he  has  given  up  the  instrument. 

Article  30. 

The  drawee  is  deemed  to  have  refused  acceptance,  apart  from  the 
case  of  express  refusal,  when  he  has  not  affixed  his  acceptance  upon 
the  bill  on  the  first  business  day  following  its  presentment,  when  he 
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has  canceled  the  acceptance  at  a  time  when  he  still  had  the  right  to 
do  so  (art.  28),  or  when,  in  accepting,  he  has  modified  the  pro- 
visions of  the  bill. 

Article  SI. 

Befusal  to  accept  shall  be  verified  by  a  protest. 

The  protest  for  nonacceptance  may,  by  virtue  of  the  provisions  of 
national  law,  be  replaced  by  a  declaration  duly  recorded  and  signed 
by  the  drawee  upon  the  bill  of  exchange. 

Notice  of  refusal  of  acceptance  must  be  given  by  the  holder  to  the 
next  preceding  indorser  within  two  days  of  such  refusal.  This  in- 
dorser  must  given  notice  to  the  preceding  indorser,  and  thus,  in  sac- 
cession,  reaching  Imck  to  the  drawer,  ouch  notices  shall  be  subject 
to  the  provisions  of  article  65. 

Article  3S. 

The  holder  who  has  had  drawn  a  protest  for  nonacceptance  shaB 
have  the  right  of  recourse  against  the  indorsers,  against  the  drawer, 
and  against  other  signers,  individually  and  coUeJctively. 

The  holder  may  recover: 

1.  The  amount  of  the  bill  of  exchange,  with  ihe  deduction  of  a 
discount  calculated,  at  the  option  of  the  holder,  according  to  the 
ofiBcial  rate  of  discount  or  according  to  the  rate  of  discount  in  the 
open  market  on  the  date  of  recourse  in  the  place  of  the  domicfle  of 
the  holder; 

2.  The  costs  of  the  protest  and  of  the  notice  prescribed  by  ar- 
ticle 81 ; 

3.  The  expenses  of  reexchange,  if  there  has  been  any; 

4.  A  commission  of  one-sixth  of  1  per  cent. 

Article  SS. 

The  indorser  who  has  taken  ui>  and  paid  a  bill  of  exchange  may 
claim  from  the  parties  liable  to  him : 

1.  The  entire  sum  which  he  has  paid  to  the  holder; 

2.  Interest  on  this  sum  at  the  rate  of  5  per  cent,  reckoned  from  the 
day  of  the  disbursement; 

3.  The  expenses  which  he  has  incurred,  especiaUy  the  expenses  of 
reexchange ; 

4.  A  commission  of  one-sixth  of  1  per  cent. 

Article  3^. 

Where  recourse  is  exercised  in  consequence  of  a  partial  acceptance, 
the  party  who  pays  the  sum  uncovered  by  acceptance  may  require 
that  this  partial  payment  shall  be  set  forth  on  the  bill,  and  that  he 
shall  be  given  a  receipt  therefor.  The  holder  shall  furnish  him  witii 
a  certified  copy  of  the  bill  and  of  the  protest.  As  to  the  recourse 
which  may  be  exercised  by  the  indorsers  a^inst  each  other  and 
against  the  drawer,  a  copy  may  replace  the  original  of  the  bill 
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Article  SB. 

In  case  of  failure,  suspension  of  payments,  or  other  embarrassment 
of  the  acceptor,  the  same  immediate  recourse  as  in  case  of  non- 
acceptance  may  be  exercised,  after  the  drawing  of  a  protest  for  non- 
payment. 

It  shall  be  left  to  national  laws  to  assimilate  to  the  cases  set  forth 
in  the  preceding  paragraph  other  cases  in  which  the  insolvency  of 
the  acceptor  shall  be  legally  established. 

The  failure  of  the  drawer,  even  in  the  case  of  nonacceptance,  shall 
not  give  to  the  holder  the  right  to  exercise  recourse  against  tiie  in- 
dorsers  and  the  drawer. 

Chapter  IV. — Or  Acobptancb  fob  Honoil 

Article  36. 

After  protest  for  nonacceptance,  or  after  mere  refusal  of  accei)t- 
ance  virhen  the  bill  of  exchan^  is  not  subject  to  protest,  as  well  as  in 
the  cases  provided  for  in  article  35,  the  bill  may,  at  any  time  before 
maturity,  be  accepted  for  the  honor  of  the  drawer,  or  one  of  the 
indorsers,  or  any  signer. 

Acceptance  for  honor  may  be  made  by  a  third  party,  even  by  the 
drawee  who  has  defaulted  in  acceptance,  or  by  a  person  already 
liable  on  the  bill  of  exchange. 

Article  37. 

The  acceptance  for  honor  shall  be  set  forth  on  the  bill  of  exchange 
itself  and  shall  be  signed  by  the  acceptor  for  honor.  It  shall  indicate 
for  whose  honor  it  has  been  made,  and  in  default  of  such  indication 
shall  be  considered  as  given  for  honor  of  the  drawer. 

An  acceptor  for  honor  shall  give  notice  of  his  intervention  to  the 
party  for  whose  honor  he  has  accepted.  This  notice  must  be  given  by 
registered  letter  not  later  than  the  second  business  day  following 
the  intervention. 

The  signer  of  the  bill  of  exchange  thus  advised  of  acceptance  for 
honor  must  himself  give  notice  to  the  party  immediately  liable  to 
him  not  later  than  the  second  business  day  after  he  has  received  his 
notice,  and  so  on  back  to  the  drawer. 

Article  38. 

The  holder  has  power  to  refuse  acceptance  for  honor  when  given 
by  a  referee  other  than  the  one  who  has  been  expressly  indicated  to 
accept  by  virtue  of  article  9,  paragraph  2,  or  by  the  drawee.  The 
holder  may  then  exercise  the  recourse  which  belongs  to  him  in  the 
cases  provided  for  in  articles  32  and  35. 

Article  39. 

By  accepting  for  honor,  the  acceptor  becomes  liable  toward  in- 
dorsers subsequent  to  the  party  for  whose  honor  he  accepted,  and  in 
the  same  manner.    The  holder  who  admits  an  intervenor  loses  all 
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recourse  against  his  guarantors  because  of  refusal  of  acceptance  by 
the  drawee. 

The  acceptor  for  honor  who  pajrs  has  recourse  against  the  party 
for  whom  he  has  accepted  and  against  the  guarantors  of  this  party. 

In  spite  of  acceptance  for  honor,  the  party  for  whom  it  has  be«i 
given  and  the  parties  liable  to  him  may,  on  payment  of  the  amount 
indicated  in  article  32,  require  of  the  holder  the  surrender  of  the 
bill  of  exchange  and  of  the  protest  for  nonacceptance,  if  such  pro- 
test has  been  made.  The  party  to  whom  the  bill  has  been  so  delivered 
may  take  recourse  immeaiately  against  the  parties  liable  to  him. 

Chapter  V. — Or  the  Guakanteb  op  BnjiS  (Aval). 

Article  1ft. 

The  payment  of  a  bill  of  exchange  may  be  guaranteed  by  an  aval 

Article  Jil. 

The  guarantee  shall  be  given  upon  a  bill  of  exchange,  upon  an  at- 
tached sheet  (allonge),  or  upon  a  copy. 

Such  guarantee  is  created  by  the  declaration,  "  Grood  for  guarantee  " 
(bon  pour  aval),  or  any  similar  declaration,  followed  by  the  signa- 
ture. 

It  shall  be  deemed  to  be  created  by  the  simple  signature  of  the  giver 
of  the  guarantee  placed  on  the  face  of  the  bill  of  exchange,  except 
when  the  signature  of  the  drawee  is  concerned  (art.  24,  par.  1). 

The  guarantee  must  indicate  on  whose  behalf  it  is  given.  In  de- 
fault of  such  indication  it  shall  be  deemed  to  be  given  for  the  drawer. 

The  guarantee  may  be  given  by  a  third  party  or  by  a  signer  of  the 
bill  of  exchange,  provided  that  in  the  latter  case  the  security  of  the 
holder  is  augmented. 

It  shall  be  reserved  to  national  laws  to  admit  guarantee  by  sepa- 
rate document  with  the  same  effects  as  guarantee  given  upon  the  bill 
itself. 

Article  J^Z. 

The  giver  of  a  guarantee  shall  be  liable  jointly  and  severally  with 
biTn  whose  signature  he  has  guaranteed. 

He  shall  be  liable  even  when  the  engagement  of  the  party  for 
whom  he  has  given  a  guarantee  shall  be  invalid  for  any  omer  cause 
than  a  defect  of  form. 

He  shall  have,  when  he  pays  the  bill  of  exchange,  the  right  of 
recourse  against  the  party  whose  signature  he  has  guarante^  and 
against  the  parties  liaole  to  the  latter. 

Chapter  VI. — ^OfMaturitt. 

Article  43. 

A  bill  of  exchange  may  be  drawn  and  payabl 

On  a  fixed  date ; 

At  a  certain  time  after  date; 

At  sight; 
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At  a  certain  time  after  gaght. 

It  shall  be  reserved  to  national  laws  to  permit  also  bills  of  ex- 
change payable  at  a  fair  rate  and  to  fix  the  date  of  their  maturity. 
Usances  are  abolished. 
Bills  of  exchange  maturing  by  installments  shall  be  invalid. 

Article  4<4* 

If  the  maturity  of  a  bill  of  exchange  shall  fall  on  a  legal  holiday 
or  a  day  on  which  payment  can  not  be  demanded,  it  shall  be  payable 
on  the  first  succeedmg  business  day. 

The  contracting  States  shall  exchange  communications  as  to  the 
legal  holidays  and  the  days  on  which  payment  can  not  be  required 
within  their  respective  territories. 

Article  ^5. 
No  day  of  grace,  either  legal  or  judicial,  shall  be  permitted. 

Article  46. 

A  bill  of  exchange  payable  at  sight  shall  be  payable  on  its  present- 
ment. 

.    Article  Ifl. 

The  time  after  sight  shall  run  from  the  date  of  presentment  for 
acceptance,  or  from  that  of  protest  for  nonacceptance. 

It  the  acceptance  is  not  dated,  the  bearer  may  cause  a  protest  to  he 
drawn,  from  whose  date  the  time  after  sight  shall  begin  to  run. 

Article  Ifi. 

Bills  of  exchange  payable  at  sight,  or  a  certain  time  after  sight,  must 
be  presented  for  payment  or  acceptance  within  six  months  from 
their  date,  without  extension  because  of  distance.  This  delay  may 
be  abridged  by  the  drawer  or  by  an  indorser.  It  shall  be  extended 
only  by  the  drawer  and  for  a  maximum  of  six  months.  If  the  ex- 
tension provided  for  exceeds  six  months,  the  total  time  given  for 
presentment  shall  be  reduced  to  one  year. 

Article  Jfi. 

The  time  after  date  and  the  time  after  sight  shall  not"  include  the 
day  from  which  the  time  begins  to  run. 

Article  60. 

The  maturity  of  a  bill  of  exchange  drawn  at  one  or  more  months 
after  date  shall  take  effect  on  the  corresponding  date  of  the  month 
in  question.  If  there  is  no  coresponding  date  the  bill  shall  be  payable 
on  the  last  day  of  such  month. 

Article  61. 

The  expression,  "  payable  at  the  half -month  "  (mid- January,  mid- 
February,  etc.)  shall  signify  the  15th  of  the  month. 

74733*— S.  Doc.  768,  61-3 18 
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When  " 8  days"  and  "  15  days"  are  referred  to  in  the  bill  of  ex- 
change, it  is  to  be  construed,  not  as  1  or  2  weeks,  but  as  8  or  15  days. 

The  expression  "  half -month  "  shall  signify  a  period  of  16  days. 

When  a  bill  of  exchange  is  payable  at  one  or  more  months  after 
sight,  plus  a  half  month,  the  complete  months  shall  first  be  counted 
in  order  to  determine  the  date  of  maturity. 

Article  62.- 

When  a  bill  of  exchange  is  payable  at  a  fixed  date  in  a  place  whose 
calendar  is  different  from  that  of  the  place  of  issue,  the  date  of 
maturity  shall,  unless  otherwise  stipulated,  be  that  of  the  calendar  of 
theplace  of  payment. 

When  a  bill  of  exchange  drawn  between  two  places  having  differ- 
ent calendars  shall  be  payable  at  a  certain  time  after  date,  the  be- 
ginning of  this  period  shall,  except  for  a  contrary  stipulation,  be 
fixed  according  to  the  calendar  of  the  place  of  issue. 
^  When  a  bill  of  exchange  shall  be  payable  at  a  certain  time  after 
si^ht,  the  time  shall  be  calculated  according  to  the  calendar  of  the 
place  where  the  presentment  has  been  made. 

The  provision  of  paragraph  2  shall  applv  to  the  calculation  of 
obligatory  delays  in  the  presentment  of  bills  of  exchange  at  sight 
or  at  a  certain  time  after  sight. 

Chapter  VTI.    Op  Payment. 

Article  63. 

The  holder  may  present  the  bill  of  exchange  for  payment  on  the 
day  of  maturity  or  either  of  the  two  succeeding  business  days. 

It  shall  be  reserved  to  national  laws  to  impose  upon  him  the  obli- 
gation to  present  the  bill  on  the  day  of  maturity.  The  failure  t^ 
observe  this  obligation  shall  involve  no  disabilities  for  the  holder,  but 
may  give  occcasion  only  to  a  suit  for  damages. 

The  drawee  is  entitled  to  demand  that  the  bill  of  exchange  which 
has  been  paid  shall  be  surrendered  to  him  with  the  receipt  of  the 
holder. 

Article  6J^ 

The  holder  of  a  bill  of  exchange  shall  not  be  compelled  to  receive 
payment  thereof  before  maturity. 

Article  66. 

The  drawee  who  pays  a  bill  of  exchange  before  its  maturity  shall 
be  responsible  for  the  validity  of  the  payment. 

The  drawee  who  pays  at  maturity  snail  be  validly  discharged  onlv 
if  he  has  verified  the  regularity  of  the  chain  of  indorsements  which 
have  not  been  canceled.  He  shall  not  be  bound  to  verify  the  signa- 
tures of  the  indorsers. 

Article  66. 

When  a  bill  of  exchange  is  payable  in  a  money  not  current  at  the 
place  of  payment,  the  amount  may  be  paid  according  to  its  value 
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at  the  time  of  maturity,  in  the  money  of  the  country,  unless  the 
drawer  has  stipulated  that  it  shall  be  payable  in  the  money  therein 
indicated  (stipulation  for  payment  in  actual  foreign  money).  The 
laws  and  usages  of  the  place  of  payment  shall  determine  the  value 
of  the  foreign  money,  but  the  drawer,  may,  nevertheless,  stipulate 
for  a  different  methoa  of  calculation. 

Article  67. 

The  holder  shall  not  refuse  partial  payment.  National  laws  may, 
however,  reserve  to  the  holder  the  power  to  accept  partial  payment 
only  when  it  is  offered  at  his  domicile  or  after  the  drawing  of  the 
protest. 

In  case  of  partial  payment  the  drawee  may  demand  that  it  shall 
be  specified  on  the  bill  of  exchange  and  that  a  receipt  shall  be  given 
to  him. 

Article  68. 

In  default  of  presentment  of  a  bill  of  exchange  for  payment  within 
the  time  fixed  by  article  53,  paragraph  1,  the  acceptor  shall  be  au- 
thorized to  deposit  the  amount  with  the  proper  authorities  at  the 
expense  and  risk  of  the  holder. 

Chapteb  VIII.    Or  Payment  fob  Honoh. 

Article  69. 

Every  bill  of  exchange,  either  after  protest  for  nonpayment  or 
the  signed  declaration  of  the  drawee  which  shall  take  its  place  ac- 
cording to  national  law,  or  after  presentment  for  payment  if  the  bill 
is  not  subject  to  protest,  may  be  paid  by  an  intervening  party  for  the 
honor  of  the  drawer,  of  an  indorser,  or  of  any  other  person  liable 
upon  the  bill  of  exchange  except  the  drawee-acceptor. 

The  same  provisions  shall  applv  to  the  cases  where  recourse  for 
reimbursement  may  be  exercised  by  the  holder  before  maturity  by 
virtue  of  articles  32  and  36. 

Payment  for  honor  may  be  made  by  any  person  who  can  accept  for 
honor  in  accordance  with  article  36,  paragraph  2. 

Payment  for  honor  must  be  made  not  later  than  the  last  day  per- 
mitted for  the  drawing  of  the  protest  for  nonpayment.  In  the  cases 
provided  for  by  paragraph  2  of  the  present  article  it  must  be  made 
before  maturity. 

Article  60. 

Payment  for  honor  should  be  certified  in  writing  on  the  bill  of 
exchange,  showing  for  whose  honor  it  is  made.  In  default  of  such 
an  indication,  the  payment  shall  be  deemed  as  having  been  made  for 
the  honor  of  the  drawer. 

If  there  are  several  applications  for  the  payment  of  a  bill  of 
exchange  for  honor  the  preference  shall  be  given  to  that  which  shall 
accomplish  the  largest  number  of  discharges. 

The  bill  of  exchange  and  the  protest  must  be  surrendered  to  the 
person  who  pays  for  honor. 
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Article  61. 

The  payer  for  honor  is  subrogated  to  the  rights  of  the  holder 
against  the  party  for  whom  he  has  paid  and  against  all  parties  liable 
to  such  party. 

He  shall  not,  however,  give  to  the  bill  of  exchange  a  new  indorse- 
ment. Indorsers  subsequent  to  the  party  for  whose  honor  payment 
has  been  made  shall  be  discharged. 

Article  62. 

Payment  for  honor  must  include  the  entire  sum  which  would  release 
him  for  whom  it  is  made. 

The  holder  may  refuse  a  partial  payment  for  honor. 

If  he  refuses  full  payment  for  honor,  the  parties  who  would  have 
been  discharged  by  the  payment  shall  cease  to  be  liable. 

Chapter  IX. — Of  the  Recourse  of  the  Hoii>ER  for  Nonpayment. 

Article  6S. 

Refusal  to  pay  shall  be  verified  by  an  authentic  document  (protest 
for  nonpayment^  on  one  of  the  two  business  days  which  follow  that 
on  which  the  bill  of  exchange  is  payable.  This  document  shall  not 
be  made  on  the  day  on  which  the  bill  of  exchange  is  payable,  but  shall 
be  drawn  on  one  of  the  two  business  days  which  follow  that  day.* 

The  forms  of  protest  as  well  as  the  particulars  to  be  inserted  there- 
in shall  be  regulated  by  the  law  of  the  country  where  the  protest 
shall  be  drawn. 

It  shall  be  reserved  to  national  laws  to  permit  the  protest  for 
nonpayment  to  be  replaced  by  a  declaration  written  on  the  bill  of 
exchange,  si^ed  by  the  drawee,  and  transcribed  in  a  public  register 
within  the  time  fixed  for  protest. 

Article  6J^. 

The  protest  must  be  made  at  the  residence  of  the  drawee  or  of  the 
person  required  to  pay,  or  of  the  case  of  need,  or  of  the  acceptor  for 
honor. 

Article  66. 

The  holder  must  give  notice  of  dishonor  by  nonpayment  to  the 
indorser  who  precedes  him  within  the  two  business  days  which  follow 
the  day  for  drawing  protest  or  the  document  which  shall  take  its 
place,  or  which  follow  the  presentment  in  case  of  the  stipulation 
"  return  without  costs." 

Each  indorser  shall  within  the  like  period  give  notice  to  the  party 
who  precedes  him  of  the  notice  which  he  has  received  by  giving  him  a 
copy,  and  thus  in  succession  up  to  the  drawer.  The  time  shall  run 
from  the  receipt  of  the  preceding  notice. 

^  It  is  necessary  to  assimilate  to  legal  holidays  the  biuinesi  days  dorinir  which  eerUia 
national  laws  forbid  protest  to  be  drawn. 
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In  addition,  the  holder  must,  within  a  period  of  four  business  days, 
give  direct  notice  of  nonpajrment  to  the  drawer. 

These  notices  shall  be  ffiven  by  registered  letter.*  It  shall  be 
sufficient  that  the  registered  letter  shall  be  mailed  within  the  periods 
prescribed  by  the  preceding  provisions. 

For  the  sending  of  a  re^stered  letter  there  may  be  substituted  the 
direct  delivery  of  an  ordinary  letter,  providing  that  such  delivery 
shall  be  established  by  a  receipt  dated  and  signed  by  the  addressee. 
In  a  case  where  an  mdorser  nas  not  indicated  his  address  or  has 
signed  in  an  illegible  manner,  notice  must  be  given  to  the  preceding 
indorser. 

The  party  who  does  not  give  notice  within  the  legal  period  shall 
not  lose  his  right  of  recourse ;  he  shall  be  responsible  for  the  damage, 
if  any  has  occurred,  caused  by  his  negligence. 

It  shall  be  reserved  to  national  laws  to  intrust  to  the  public  officer 
who  has  drawn  the  protest  the  obligation  of  giving  the  drawer  direct 
notice  of  nonpayment. 

Article  66. 

All  parties  who  have  signed,  accepted,  or  indorsed  a  bill  of  ex- 
change shall  be  jointly  and  severally  liable  to  the  holder. 

The  holder  of  a  bill  which  has  oeen  dishonored  by  nonpayment 
shall  have  the  right  of  recourse,  individually  or  collectively,  against 
the  indorsers,  against  the  drawer,  and  against  the  other  signers, 
without  being  compelled  to  observe  the  order  in  which  they  are 
obligated. 

The  same  right  shall  belong  to  any  signer  who  has  taken  up  and 
paid  a  bill  of  exchange  against  the  parties  liable  to  him. 

The  exercise  of  recourse  against  one  of  the  parties  liable  shall  not 
prevent  recourse  against  other  signers,  even  those  subsequent  to  those 
nrst  proceeded  against. 

Article  67. 

The  holder  who  has  not  been  paid  may  recover  from  the  party 
against  whom  he  exercises  recourse: 

1.  The  amount  of  the  bill  of  exchange; 

2.  The  interest  on  this  amount  counted  from  maturity,  calculated 
at  the  rate  of  5  per  cent; 

3.  The  expenses  of  the  protest,  of  the  notices  given  by  the  holder 
to  the  preceding  indorser  and  to  the  drawer,  as  well  as  other 
expenses ; 

4.  The  expenses  of  reexchange,  if  there  have  been  any; 

5.  A  conmiission  of  one-sixth  of  1  per  cent. 

AHicU  68. 

The  indorser  who  has  taken  up  and  paid  a  bill  of  exchange  has  the 
right  to  demand  from  the  parties  liable  to  him : 
1.  The  entire  sum  which  he  has  paid ; 

^In  the  countries  where  the  postal  laws  permit,  the  proyisions  of  the  Brasillan  law 
ot  December  31,  1908,  may  be  ayailed  of.  This  law  provides  (Art.  30)  that  the  letter 
nuiy  be  presented  open  at  the  post  office,  which  haying  observed  that  the  notice  is  in 
the  enyelope,  shall  set  forth  such  contents  of  the  registered  letter  on  the  postal  receipt 
tad  on  the  stub  of  such  receipt.  Mr.  Aaser  tfa  ekrly  as  1S94  noommended  the  adoptton 
^  a  ijntem  of  this  character. 
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2.  Interest  on  said  sum,  calculated  at  the  rate  of  5  per  cent,  begin- 
ning with  the  day  of  the  payment ; 

3.  The  expenses  which  he  has  incurred,  especially  the  expenses  of 
reexchange. 

4.  A  commission  of  one-sixth  of  1  per  cent. 

Article  69. 

Any  party  having  right  of  recourse  by  virtue  of  article  66,  or  of  ar- 
ticles 32  and  35,  may,  in  the  absence  of  a  contrary  stipulation  insert^ 
in  the  bill  of  exchange,  recover  the  amount  by  means  of  a  new  bill 
of  exchange  (redraft)  undomiciled  and  drawn  at  sight  upon  one  of 
the  parties  liable. 

The  redraft  shall  include,  in  addition  to  the  sum  indicated  either 
in  articles  32  and  36,  or  in  articles  67  and  68,  the  brokerage  paid  for 
the  negotiation  of  the  redraft  and  the  stamp  tax  upon  it 

If  the  redraft  is  drawn  by  the  holder,  the  amount  shall  be  fixed  ac- 
cording to  the  rates  of  a  bill  of  exchange  at  sight,  drawn  in  the  place 
of  payment  upon  the  place  where  the  party  liable  resides.  It  the 
redrait  is  drawn  by  an  indorser,  the  amount  shall  be  fixed  according 
to  the  rates  for  a  bill  of  exchange  at  sight,  drawn  in  the  place  where 
the  drawer  of  the  redraft  resides  upon  the  place  where  the  party  upwi 
whom  the  redraft  is  drawn  resides. 

Article  69  {his). 

Any  indorser  who  has  taken  up  and  paid  a  bill  of  exchange  may 
cancel  his  own  indorsement  and  those  of  subsequent  indorsers. 

Any  party  liable  on  the  biU  subject  to  recourse  as  guarantor,  may 
require  of  the  holder  the  delivery  of  the  dishonored  bill  and  of  the 
protest,  upon  the  payment  of  the  sum  which  shall  be  the  object  of 
such  recourse. 

Article  70. 

After  the  expiration  of  the  time  fixed  for  the  presentment  of  a 
bill  of  exchange  at  sight  or  a  certain  time  after  sight  (art.  48). 
for  protest  for  nonpayment  or  the  declaration  of  the  drawee  which 
may  take  its  place  (art.  63),  or  after  the  expiration  of  the  time 
for  presentment  for  payment  in  case  of  the  stipulation,  "  return  with- 
out costs,"  the  holder  of  a  bill  shall  lose  his  rights  against  the  in- 
dorsers, against  the  drawer,  and  against  all  other  parties  liable  with 
the  exception  of  the  acceptor  and  the  party  who  has  guaranteed  the 
acceptor  by  aval. 

Such  disabilities  shall  be  without  prejudice  to  actions  against  the 
drawer,  which  may  be  reserved  by  the  national  laws.* 

The  holder  who  has  granted  to  the  acceptor  an  extension  of  the  time 
of  payment  shall  lose  his  rights  against  all  other  parties  liable  who 
have  not  consented  to  such  extension,  if  he  has  not  had  a  protest 
drawn  within  two  days  following  the  day  of  maturity  fixed  by  tiie 
bill  of  exchange. 

^Action  against  the  drawer  who  has  not  made  proTlsion  (French  Code  of  Commerce^ 
article  170 ;  Bereicherungsklage,  German  exchange  Iaw»  article  83). 
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Article  71. 

In  the  case  of  a  domiciled  bill  of  exchange  failure  to  make  protest 
where  the  bill  is  domiciled  shall  not  deprive  the  holder  of  his  rights 
against  the  acceptor.  The  holder,  whetner  or  not  he  has  had  protest 
draw^n  where  the  bill  is  domiciled,  must  give  notice  of  default  of 
payment  to  the  acceptor  within  the  limits  of  time  and  in  the  forms 
prescribed  by  article  65. 

Article  72. 

When  a  case  of  vis  major  (an  insurmountable  obstacle  to  the  pre- 
sentment of  a  bill  or  to  the  drawing  of  the  protest  within  the  legal 
limit  of  time)  occurs  at  the  place  where  these  acts  should  be  done, 
the  time  for  doing  them  shall  be  extended.  The  courts  shall  decide 
whether  there  is  a  case  of  vis  major  and  shall  determine  the  duration 
of  the  extension  of  these  delays  according  to  the  circumstances. 

The  holder  shall  present  the  bill  for  payment  and,  if  necessary, 
have  a  protest  drawn  as  soon  as  the  vis  major  has  ceased. 

When  the  obstacle  resulting  from  the  vis  major  continues  beyond 
a  period  of  one  month  from  maturity,  the  holder  may,  immediately 
after  the  expiration  of  such  month,  exercise  his  rights  against  the 
parties  liable. 

For  bills  of  exchange  payable  at  sight  the  holder  may,  in  case  of 
vis  major,  exercise  recourse  when  the  vis  major  has  lasted  one  month 
from  the  day  on  which,  if  it  had  not  occurred,  the  holder  would  have 
been  able  to  demand  payment 

For  bills  of  exchange  drawn  at  a  certain  time  after  sight  the  time 
after  sight  shall  begin  to  run,  in  case  of  vis  major,  one  month  after 
the  day  on  which,  in  its  absence,  the  holder  would  have  been  able  to 
present  the  bill  for  acceptance. 

The  courts  shall  not  be  authorized  to  consider  as  constituting 
cases  of  vis  major  governed  by  the  preceding  provisions  facts  per- 
sonal to  the  holder  or  to  the  party  to  whom  he  has  intrusted  the 
presentment  of  the  bill  or  the  drawing  of  the  protest,  and  which 
have  prevented  presentment  or  the  preparation  of  the  protest  within 
the  necessary  time. 

The  uniform  law  shall  not  concern  itself  with  the  consequences  of 
measures  taken  by  the  States  to  extend  the  period  of  delay  of  protests 
or  to  extend  maturity  (moratoria). 

Article  73. 

The  stipulation,  "  return  without  costs,"  inserted  in  a  bill  of  ex- 
change by  the  drawer,  shall  have  the  effect  of  dispensing  the  holder, 
in  omer  to  exercise  recourse,  from  having  a  protest  drawn  either  for 
nonacceptance  or  for  nonpayment. 

If,  in  spite  of  this  clause,  the  holder  has  a  protest  drawn  he  must 
bear  the  costs  thereof. 

The  stipulation,  "  return  without  costs,"  shall  not  release  the  holder 
from  presenting  the  bill  of  exchange  within  the  time  required  by 
law,  nor  from  giving  notice  to  the  precedine  indorser  and  to  the 
drawer  under  the  provisions  of  article  65.  Nonpresentment  within 
the  required  time  shall  involve  the  loss  of  recourse  prescribed  by 
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article  70.    The  burden  of  proof  of  the  failure  to  duly  present  the 
bill  lies  with  the  party  who  seeks  to  set  it  up  against  the  holder. 

The  stipulation,  "return  without  costs,"  inserted  by  the  drawer 
in  a  bill  of  exchange,  shall  be  effective  with  regard  to  all  the  signers, 
notwithstanding^  any  stipulation  to  the  contrary  in  the  indorsements! 

When  itiis  stipulation  is  inserted  in  an  indorsement,  it  shall  be 
effective  only  with  regard  to  the  indorser  who  has  inserted  it.  In 
such  a  case  the  expenses  of  the  protect,  if  one  has  been  drawn,  ma? 
be  recovered  against  all  the  signers. 

Chapter  X. — Of  the  Loss  of  the  Biij:^  of  Exchange,  of  Forgeries, 

AND  OF  Alterations. 

Article  7^. 

The  owner  of  a  lost  bill  of  exchange  shall  have  the  right  to  the 
delivery  of  a  new  draft  bv  the  drawer  by  following  back  the  series 
of  indorsements.    He  shall  meet  the  costs. 

If  the  lost  draft  has  received  the  acceptance  of  the  drawee,  the 
owner  can  demand  payment  from  him  upon  the  new  draft  only  upon 
giving  idemnity. 

The  law  of  the  country  where  the  lost  bill  of  exchange  is  payable 
shall  govern  the  procedure  to  be  followed  by  the  owner  who  wishes 
to  obtain  payment  of  it. 

Article  76, 

In  case  of  the  loss  of  a  bill  of  exchange,  the  lawful  holder  is  not 
bound  to  deliver  it  up  unless  he  has  acquired  it  in  bad  faith,  or  if, 
in  acquiring  it,  he  has  been  guilty  of  gross  negligence. 

Article  76. 

The  forgery  of  a  signature,  even  that  of  the  drawer  or  the  acceptor, 
shall  not  impair  the  validity  of  the  obligations  arising  from  the  gen- 
uine signatures  on  the  instrument. 

Article  77. 

In  case  of  the  alteration  of  the  text  of  a  bill  of  exchange,  the 
signers  subsequent  to  this  alteration  shall  be  liable  according  to  the 
altered  text.  Prior  signers  shall  be  liable  according  to  the  terms  of 
the  original  text. 

Chapter  XI. — Of  Prescription, 

Article  78. 

All  claims  resulting  from  a  bill  of  exchange  against  the  aocq)tor 
and  against  the  party  who  has  guaranteed  the  signature  of  the 
acceptor  (by  aval) ,  shall  be  barred  after  three  years,  calculiU;ed  from 
the  date  of  maturity. 

Claims  of  the  holder  against  the  indorsers,  against  the  drawer,  and 
against  their  guarantors  shall  be  barred  after  six  months  from  ma- 
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tnrity  or  from  the  date  of  the  protest  if  it  has  been  drawn  within  the 
time  required  by  law. 

Claims  for  recourse  of  the  indorsers  against  each  other  and  against 
the  drawer  shall  be  barred  after  six  months,  beginning  from  the  day 
on  which  the  indorser  took  up  the  bill  of  exchange  or  from  the  day 
when,  before  any  payment,  the  indorser  has  been  served  with  notice. 

The  national  laws  shall  determine  the  causes  of  the  suspension  and 
of  the  interruption  of  prescription.  They  shall  determine  if,  when 
actions  arising  from  the  bill  of  exchange  have  been  extinguished  by 
prescription,  other  actions  may  be  taken. 

Interruption  of  prescription  shall  operate  only  against  the  party 
with  respect  to  whom  the  mterruption  applies. 

Any  signer  of  a  bill  of  exchange,  who  has  been  sued  as  guarantor, 
must  give  notice  to  the  party  immediately  liable  to  him  within  the 
time,  according  to  the  forms,  and  under  the  penalties  provided  bj 
article  66.  The  indorser  who  receives  this  notice  must  communi-- 
cate  it  to  his  immediate  indorser,  and  these  notices  must  be  repeated, 
reaching  back  to  the  drawer. 

ADDmONAL  PROVISION. 

Article  78  (bis). 

There  shall  be  no  impairment  of  the  provisions  of  national  laws 
which  impose  upon  the  drawer  the  obligation  to  provide  cover  at 
maturity  and  which  determine  the  rights  of  the  holder  under  such 
cover. 

Chafteb  XII. — Of  the  Promissory  Note  to  Order. 

Article  79. 

A  promissory  note  to  order  shall  contain  the  unconditional  promise 
to  pay  a  certain  sum.  It  shall  be  dated  and  shall  indicate  the  place 
where  it  is  signed.  It  shall  set  forth  the  name  of  the  party  to  whose 
order  it  is  drawn,  the  maturity,  and  the  place  where  payment  is  to 
be  made.     It  shall  be  signed  by  the  party  who  issues  it. 

In  countries  where,  m  the  case  of  the  bill  of  exchange,  the  desig- 
nation of  the  document  must  be  inscribed  thereon,  the  same  rule  shall 
apply  to  the  promissory  note  to  order. 

It  is  not  necessary  that  the  promissory  note  shall  specify  the  value 
received. 

Article  80. 

All  the  rules  relative  to  bills  of  exchange  shall  apply  to  the  promis- 
sory note  with  the  exceptions  indicated  below : 

(a)  The  maker  is  bound  in  the  same  manner  as  the  acceptor  of  a 
bill  of  exchange.  Consequently,  promissory  notes  shall  not  be  sub- 
ject to  acceptance;  neither  the  maker  nor  the  party  who  has  guar- 
anteed his  signature  by  aval  shall  be  able  to  set  up  against  the  neg- 
ligent holder  that  he  has  lost  his  rights  of  recourse;  actions  against 
the  maker  and  his  guarantor  shall  be  barred  after  three  years,  dating 
from  maturity ;  a  promissory  note  can  not  be  made  in  a  set ;  and  a 
promissory  note  payable  to  the  order  of  the  maker  shall  be  void. 
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(b)  For  promissory  notes  payable  at  a  certain  time  after  sight  the 
time  shall  run  from  the  date  of  the  visa  signed  by  the  maker  on  the 
note.  The  refusal  of  the  maker  to  jpve  his  visa  or  to  date  it  shall  be 
certified  by  a  protest.  The  date  of  said  protest  shall  be  counted  u 
the  beginning  of  the  time  after  sight 

GENERAL  BESOLUTIONS.. 

I.  The  uniform  law  shall  not  apply  to  the  prcmiissory  note  payable 
to  bearer. 

II.  It  shall  not  apply  to  checks  nor,  in  general,  to  other  instru- 
ments to  order  except  the  bill  of  exchange  and  the  promissory  note  to 
order. 

SPECIAL  RESOLUTION. 

The  provisions  of  fiscal  laws  shall  not  be  enforced  by  the  nullity 
of  the  bill  of  exchange  or  the  promissory  note  to  order,  nor  by 
disabilities. 
The  Rapporteurs : 

Ch.  Lton-Caen. 
Simons. 


VII. — ^REPORT  PRESENTED  TO  THE  CONFERENCE  BY  THE  COMMIS- 
SION ON  INTERNATIONAL  PRIVATE  LAW*  AND  THE  COMMITTEE 
ON  FORM. 

The  commission  on  international  private  law  has  been  charged  with 
examining,  not  only  the  questions  of  international  private  law  in  the 
strict  sense  of  the  term  (Nos.  3  and  36  of  the  Questionnaire) — that 
is,  conflicts  of  law — but  also  a  certain  number  of  questions  of  a  gen- 
eral character  which  have  been  referred  to  it  by  the  conference  or  by 
the  central  committee. 

It  has  prepared  an  advance  draft  of  a  convention  which  takes  into 
consideration  the  cases  remitted  to  national  laws,  contained  in  the 
resolutions  adopted  by  the  central  committee  and  already  submitted 
to  the  conference. 

Further,  a  committee  on  form,  presided  over  by  the  president  of 
the  conference  and  composed  of  me  rapporteurs  and  the  assistant 
rapporteur*  of  the  central  conunittee  and  of  the  members  of  the 
commission  on  international  private  law,  was  charged  by  the  central 
committee,  at  its  last  sitting,  with  preparing  the  final  protocol  for 
submission  to  the  conference  and  the  draft  of  a  law  intended  to  be 
annexed  to  the  advance  draft  of  the  convention.  It  appeared  to  the 
rapporteur  of  the  conmiission  on  international  private  law,  who  was 
also  charged  with  presenting  to  the  conference  tne  report  of  the  com- 
mittee on  form,  that  the  questions  treated  in  the  texts  prepared  by  the 
two  bodies  were  intimately  linked  with*  each  other  and  could  with 
difBculty  be  divided.  He  therefore  resolved  to  formulate  only  a 
single  report 

To  this  report  will  therefore  be  annexed  the  draft  of  the  final 
protocol  proposed  for  discussion  by  the  conference.  To  this  protocol 
are  joined  the  advance  draft  of  the  convention  prepared  by  tne  com- 
mission on  international  private  law  and  the  advance  draft  of  the 
law  prepared  by  the  committee  on  form. 

Before  examining  in  detail  the  provisions  of  these  texts,  it  was 
thought  proper  to  set  forth  here  some  general  considerations  of  great 
importance,  both  theoretical  and  practical,  concerning  the  scope  and 
form  of  the  documents  under  consideration. 

I.  General  CoNsmERAiiONS. 

The  conference  has  for  its  object  to  attain  unification  of  the  law 
on  the  bill  of  exchange  and  the  promissory  note  to  order.  For  the 
sake  of  simplicity  it  will  be  spoken  of  simply  as  the  bill  of  exchange. 
This  unification  may  be  viewed  from  several  aspects. 

^Tbls  committee  Is  composed  of  MM.  Kriege  (Germanj),  president;  de  la  Vallte- 
Poassin  (Belgium);  Renault  (France),  rapporteur;  Beicbmann  (Norway);  and  Asser 
(Tbe  Netherlands). 

*  MM.  Gil.  Ijon-Caen  and  Simons,  rapporteon,  and  M.  Carlln,  asslatant  rapporteur. 
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SCOPE  OF  THE  LAW, 

The  law,  the  preparation  of  which  is  under  consideration,  might 
deal  only  with  the  regulation  of  international  bills  or  might  include 
also  bills  circulating  in  the  interior  of  a  single  country.  At  first  sight 
it  might  be  thought  that  in  an  international  conference  it  would  be 
natural  to  deal  only  with  international  operations  and  to  disregard 
operations  whose  enects  are  limited  to  a  single  country.  It  is  in  the 
former  cases  that  the  diversity  of  laws  produces  serious  inconven- 
iences. In  the  second  class  of  cases  difficulties  might  arise  from  the 
existence  of  a  judicial  system  which  was  antiquated  and  at  variance 
with  the  modern  needs  of  commerce,  but  if  the  difficulty  was  real  that 
country  would  have  no  one  but  itself  to  blame  for  not  adopting  legis- 
lation more  perfect  in  character.  If  an  international  regulation  was 
established  convenient  in  character  and  responding  to  commercial 
needs  it  could  easily  be  extended.to  the  interior  circulation.  Was  it 
not  in  this  manner  that  the  transportation  of  merchandise  by  railway 
was  dealt  with  ?  The  convention  of  1890  concerned  itself  only  with 
international  transportation,  but  in  several  countries  internal  legis- 
lation has  been  modified  to  bring  it  into  harmony  with  international 
legislation. 

It  has,  however,  been  admitted  that  the  uniform  law  will  govern 
all  bills  of  exchange,  and  it  is  easy  to  be  convinced  that  it  could  not 
well  be  otherwise.  The  argument  drawn  from  the  convention  in  1890 
is  not  pertinent,  for  the  simple  reason  that  while  it  is  easy  to  dis- 
tinguish interior  from  international  transportation,  it  woula  be  diflB- 
cult  to  distinguish  two  species  of  bills  of  exchange.  Without  doubt 
a  bill  drawn  from  one  country  upon  another,  as  from  Paris  upon 
Berlin  or  Amsterdam,  would  be  considered  as  an  international  bill  of 
exchange ;  but  a  bill  drawn  from  Paris  upon  Lyons  or  Bordeaux  might 
be  indorsed  in  Germany  or  in  Switzerland  and  become  an  interna- 
tional bill.  It  could  not  be  known,  therefore,  at  the  time  of  its  cre- 
ation by  what  rule  the  draft  would  be  governed.  Moreover,  in  place 
of  the  simplicity  which  is  desired  it  would  be  complication  which 
would  ensue,  since  even  within  the  same  country,  in  place  of  having, 
as  to-day,  a  single  law,  one  would  have  two  operating  side  by  side. 
Duality  is  then  impracticable.  The  same  law  must  reflate  all  oper- 
ations of  the  same  nature  made  within  a  given  territory,  due  con- 
sideration being  given  to  the  reaction  of  these  operations  elsewhere. 

A  bill  of  exchange  created  in  France  must  fulfill  the  same  condi- 
tions of  form  and  have  the  same  results  whether  it  is  payable  in 
France  or  abroad ;  in  the  same  manner,  an  indorsement  made  within 
the  territory  of  a  single  country  should  be  submitted  to  the  same  rules, 
without  the  obligation  of  considering  the  place  of  creation  and  the 
place  of  payment  of  the  document  upon  which  it  is  placed.  Other- 
wise the  conditions  of  security  and  simplicity  which  are  sought  would 
not  be  fulfilled.  Let  it  be  added  finally  that,  even  for  a  bill  of  ex- 
change circulating  only  in  the  interior,  there  might  be  involved  an 
international  interest,  because  of  the  fact  that  often  persons  of  differ- 
ent nationalities  appear  on  the  same  bill.  The  countries  which  are  in 
close  relations,  which  in  a  manner  exchange  their  subjects  with  each 
other,  would  find  advantage  in  the  fact  that  uniform  rules  would 
apply  to  operations  taking  place  among  them. 
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It  is  proper  to  remark  that  in  the  present  case,  contrary  to  what 
happens  m  certain  domains  of  the  law,  the  nationality  of  persons, 
apart  from  questions  of  competency,  is  almost  a  matter  of  indiffer- 
ence. The  law  must  regulate  operations  of  exchange  taking  place 
within  the  territory,  whoever  may  be  the  persons  who  figure  m  such 
operations.  From  this  idea  must  follow  this  logical  consequence,  that 
the  proposed  law,  taking  the  place  of  the  law  of  each  country,  must 
be  or  general  application — that  is,  it  must  regulate  even  bills  coming 
from  States  which  are  not  parties  to  the  law  or  destined  for  such 
States.  If  the  rules  adopted  are  sound,  there  is  no  reason  for  limiting 
them  to  a  single  category  of  biQ&  It  will  appear,  however,  further 
on  that,  it  is  necessary  to  consider  that  the  application  of  the  law  to 
noncontracting  States  will  not  be  of  the  same  nature  as  the  applica- 
tion of  the  law  to  States  parties  to  the  convention — at  least  so  far  as 
concerns  certain  of  the  rules.  (Vide  Article  17  of  the  draft  of  the 
convention.) 

CHARACTER  OF  THE  LAW. 

What  shall  be  the  character  of  this  uniform  law  ?  It  is  possible  to 
conceive  of  several  svstems.  There  might  result  from  the  conference 
merely  mutual  enlightenment  obtained  from  the  deliberations.  Each 
coimtry,  instructed  by  its  del^ates,  might  establish  a  law  which 
would  respond  as  far  as  possible  to  the  common  views  disclosed  here. 
This  would  evidently  amount  to  little,  and  inquiries  on  the  subject 
have  for  some  time  bJeen  sufficiently  exhaustive  for  each  country  to  be 
able,  if  it  desired,  to  make  its  own  special,  investigation  without 
having  need  to  send  delegates  to  a  diplomatic  conference. 

One  might  go  farther  and  agree  upon  the  text  of  a  law  to  be  intro- 
duced later  into  the  legislation  of  each  country  without  assuming 
any  obligation  to  maintain  it.    This  would  establish  uniformity  in 
fact,  but  not  uniformity  of  law.     It  was  thus  that  the  bill  of  exchange 
act  of  1848  was  enacted  in  Germany ;  it  was  thus  also  that  the  three 
Scandinavian  countries  acted  in  1881.    A  simple  uniformity  of  this 
sort  seems  rather  difficult  to  establish  and  to  maintain  between  many 
States  under  conditions  very  diverse.    If  it  was  simply  a  matter  of 
having  the  new  law  voted  lite  an  ordinary  law  by  the  different  legis- 
lativeDodies,  it  would  not  be  easy  to  obtain  the  abnegation  necessary 
to  refrain  from  amendment;  it  could  not  be  ignored  that  all  the  pro- 
visions proposed  would  not  be  equally  acceptable  in  each  country  and 
that  there  would  be  a  strong  temptation  to  strike  out  those  which 
were  least  acceptable.    The  work  must  be  examined  in  its  entirety 
and  must  be  accepted  if,  all  things  considered,  this  entirety  is  satis- 
factory.   This  can  be  accomplished  by  means  of  a  convention,  which 
would  bind  us  without  doubt,  but  it  would  bind  others  equally  toward 
us.    It  is  a  union  that  must  be  formed,  and  this  union  must  confer 
reciprocal  rights  and  duties. 

It  is  required,  then,  that  the  character  of  a  convention  shall  be 
given  to  the  proposed  law,  and  article  1  of  the  draft  of  the  convention 
which  we  suomit  sets  this  forth  clearly.  This  involves  grave  conse- 
quences which  should  not  be  ignored,  but  which  appear  to  be  necessary 
if  a  durable  uniformity  is  tolDe  sought. 

A  variety  of  precautions  are  proposed  to  facilitate  the  adoption  of 
this  law  and  to  avert  the  anxieties  which  its  adoption  might  cause. 
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The  needs  of  commerce  are  everywhere  nearly  the  same,  with  the 
result  that  similar  customs  have  become  established  on  essential 
points.  As  has  been  said  with  reason,  ^'  simple  instrument  of  civil  or 
commercial  transactions,  free  from  all  boncb  which  subject  it  to  de- 
pendence upon  ideas,  moral,  religious,  or  social,  the  bill  of  exchange 
seems  to  involve  only  technical  questions  and  to  present  an  abstract 
character  highly  suitable  to  facilitate  agreement.  Legislative  pro- 
visions on  the  subject  diifer  more  than  practice.  The  text  proposed 
may  appear  to  depart  much  from  the  text  of  ancient  law  in  this  mat- 
ter; it  will  depart  less  than  might  be  supposed  from  the  rules  intro- 
duced by  practice  and  jurisprudence  under  the  empire  of  a  law 
antiquated  m  appearance,  but  whose  provisions  have  been  sufficiently 
flexible  to  permit  usage  to  adapt  itself  to  the  variable  needs  of  com- 
merce. The  project  so  conscientiously  prepared  by  men  of  compe- 
tence in  varied  fields — diplomats,  jurisconsultists,  ma^strates,  and 
men  of  affairs — ^has  been  guarded  against  rash  innovations.  Above 
all,  it  introduces  greater  precision  and  uniformity  in  practice,  while 
avoiding  useless  interference  with  established  habits.  The  bond 
which  it  is  sought  to  establish  between  the  different  States  must  not 
be  a  heavy  chain,  but  must  be  sufficiently  flexible  to  respect  the  lib- 
erty of  each  in  that  which  it  considers  essential.  It  is  in  view  of 
such  ideas  that  upon  a  considerable  number  of  points  the  resolutions 
adopted  by  the  central  committee  and  by  yourselves  remit  to  the 
national  laws,  at  least  for  the  present,  the  cases  where  the  establish- 
ment of  a  unique  rule  has  appeared  impossible. 

The  question  involved,  moreover,  is  not  to  bind  ourselves  indefi- 
nitely, but  to  make  a  serious  experiment  which  it  is  hoped  will  prove 
favorable.  If,  however,  a  country  discovers  that  upon  one  point  or 
another  the  rules  accepted  are  harmful,  it  will  always  be  able  to 
liberate  itself  by  means  of  a  denunciation  of  the  convention.  It 
will  be  able  to  withdraw  from  the  union  when  it  presents,  in  its  eyes, 
more  inconveniences  than  advantages.  This  is  without  doubt  an 
extreme  measure  of  defense,  which  it  will  probably  not  be  necessary 
to  employ.  We  propose  another,  more  practical  and  better  adapted 
to  attain  the  end  sought — ^the  meeting  of  a  conference  which  may 
examine  the  results  of  the  experiment  and  complete  or  alter  the  pro- 
visions of  the  law  or  of  the  convention.  A  special  clause,  which  will 
be  commented  upon  further  on,  regulates  this  point. 

FORM  OF  DIPLOMATIC  INSTRUMENTS. 

How  shall  the  uniform  law  be  introduced  into  the  different  coun- 
tries? A  certain  latitude  ought  to  be  allowed  in  order  to  take  account 
of  constitutional  or  other  limitations.  Even  though  the  end  may  be 
the  same,  the  roads  by  which  it  is  reached  may  l^  different. 

First  arises  the  question  of  language.  There  will  be  without 
doubt,  from  the  international  point  of  view,  a  single  text — ^that  which 
will  be  prepared  by  us  and  which  will  be  definitively  adopted  by  our 
successors.  But  this  text  can  not  be  submitted  as  it  is  to  legislative 
approval  in  all  countries  nor  promulgated  by  the  Government  nor 
interpreted  by  the  courts.  It  will  have  to  be  translated.  It  remains 
clear  that  if  this  translation  is,  as  it  naturally  will  be,  binding  upon 
the  authorities  and  the  tribunals  of  the  country,  it  will  have  value 
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dtrom  the  international  point  of  view  only  in  the  degree  to  which  it 
conforms  strictly  to  the  French  text.  Each  Government  will  be 
responsible  for  its  translation,  and  this  responsibility  may  well 
involve  diplomatic  consultation.  It  is  for  the  sake  of  the  principles 
that  these  ideas,  which  are  not  a  subject  of  dispute,  are  recalled. 
Sadi  Government  will  obviously  seek  that  the  translation  which  it 
adopts  shall  not  give  rise  to  criticism. 

Lieaving  aside  the  question  of  language,  it  is  possible  to  conceive 
of  the  employment  of  a  variety  of  methods  for  the  introduction  of 
uniform  law  into  internal  legislation.  A  country  might  promulgate 
it  as  it  is,  while  accompanying  it  with  an  executory  law  by  means  of 
which  it  might  exercise  the  power  which  is  reserved  to  it  of  intro- 
ducing into  the  uniform  law  certain  modifications  or  of  making  addi- 
tions.   There  would  then  be  two  laws  operating  side  by  side. 

It  will,  therefore,  probably  be  more  simple  to  introduce  directly 
into  the  law  the  modifications  and  additions  which  are  authorized,  in 
order  to  have  only  one  text  sufficing  for  the  entire  subject.  It  would 
seem  to  be  necessary  to  proceed  in  certain  cases  in  this  manner.  A 
country,  for  example,  wnich  wished  to  exclude  the  necessity  of  the 
designation  of  the  bill  of  exchange  would  scarcely  be  able  to  promul- 
gate officially  the  formula  adopted  by  the  majority  and  set  forth  in 
article  1,  section  1,  of  the  project.  It  would  set  forth  directly  "  the 
bill  of  exchange  must  contain  (1)  designation  as  a  bUl  of  exchange  or 
the  clause  to  order." 

Undoubtedly  the  uniform  law  should  be  modified  or  completed 
only  to  the  extent  fixed  by  the  convention,  and  it  is  proper  to  make 
here  observations  similar  to  those  which  have  been  presented  above 
in  regard  to  the  translation,  in  that  it  relates  to  the  responsibility  of  ■ 
the  Governments. 

Even  supposing  the  law  completed,  in  conformity  with  the  views 
of  the  convention,  the  law  will  not  be  self-sufficing  for  all  the  ques- 
tions and  actions  of  a  nature  to  arise  in  relation  to  a  bill  of  exchange. 
Jurisdiction  and  procedure  are  entirely  outside  the  project  and  are 
left  to  the  national  law.  This  is  an  important  point  to  be  noted, 
because  there  are  countries  where  there  is  a  special  procedure  in  the 
matter  of  biUs  of  exchange,  especially  the  provisions  in  regard  to  the 
manner  in  which  the  payee  may  set  up  defenses  against  the  holder, 
if  he  is  not  affected. 

After  these  preliminary  considerations,  it  is  proper  to  take  up 
successively  the  different  subjects  submitted  to  your  approval. 

II.  Advance  Draft  op  a  Uniform  Law  on  the  Bill  of  Exchange 

AND  THE  Promissory  Note  to  Order. 

The  Questionnaire  of  the  Government  of  the  Netherlands  asked 
whether  the  uniform  law  ought  to  regulate  in  a  complete  manner  the 
entire  law  of  bills  of  exchange  (with  the  exception  of  some  matters, 
like  the  form  of  protests,  which  are  by  their  nature  within  the  scope 
of  national  law),  or  ought  to  restrict  itself  to  laying  down  the  prin- 
ciples, leaving  to  each  nation  the  function  of  regulating  the  details. 
After  several  tentative  efforts,  the  consideration  of  details  seems  to 
be  imposed  by  the  force  of  circumstances  if  uniformity  is  to  be 
seriously  sought    Thanks  to  the  talent  of  the  eminent  rapporteurs 
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of  the  central  committee,  resolutions  have  been  laid  before  that  body 
which,  under  a  more  modest  form,  constitute  a  genuine  project  of 
law,  governing  the  subject  in  its  entirety.  To  the  committee  on  form 
has  been  left  only  the  modest  labor  of  presenting  to  you  the  advanoe 
draft  of  a  law. 

To  begin  with,  the  position  of  several  articles  has  been  changed  in 
the  interest  of  method.  To  facilitate  comparison,  a  reference  has 
been  placed  in  the  mar^n  to  the  corresponding  articles  of  the  resolu- 
tions, which  will  facilitate  finding  the  commentary  of  the  report 
when  required. 

What  is  more  important,  it  has  been  necessary  to  eliminate  tl^ 
references  to  national  laws  which,  while  necessary  in  the  resolutions, 
where  it  concerns  simply  making  clear  the  scope  of  the  proposed  rule, 
had  no  place  in  the  project  of  a  law.  It  is  in  the  project  of  the  con- 
vention that  these  references  should  be  found  under  the  form  of 
clauses  reserving  to  the  contracting  States  the  power  to  complete  or 
modify  the  articles  of  the  law.  These  clauses  will  be  commented 
upon  later.  It  results  from  this  that  the  uniform  legislation  pro- 
posed is  made  up  by  the  combination  of  the  project  of  law  properly 
so  called,  and  ox  the  project  of  the  convention.  To  make  this  com- 
bination clear,  the  articles  of  the  project  of  law  which  contain  ref- 
erences to  the  national  laws  have  been  accompanied  by  a  note  repro- 
ducing the  clause  of  the  convention  which  is  intended  to  give  enect 
to  these  references,  and  to  indicate  the  power  reserved  to  each  con- 
tracting State. 

It  mi^ht  be  thought  that  from  this  course  would  not  result  a 
uniformity  which  was  complete;  but  it  is  necessary  to  consider  that 
one  ought  not  to  offend  the  members  of  an  association  yet  to  be 
formed,  but  that  it  is  necessary  to  be  content  with  the  minimum 
required  to  attain  the  object  of  the*  association,  and  to  leave  to  its 
members,  outside  of  this  minimum,  the  liberty  of  preserving  their 
ideas  and  customs.  It  is  on  time  and  not  on  the  resolution  of  an 
assembly  that  it  is  necessary  to  count  to  tighten  the  bonds  of  a  union 
and  to  tenlper  the  differences  which  may  exist. 

The  commentary  on  the  articles  of  the  project  has  already  been 
presented  to  the  conference  in  an  eminently  able  manner  by  M.  Lyon- 
Caen  and  M.  Simons  and  it  is  not  necessary  to  again  traverse  the 
same  ground.  The  commission  on  international  private  law  has,  how- 
ever, been  charged  with  preparing  the  provisions  relative  to  conflict 
of  laws.  These  propositions  form  Chapter  XII  of  the  project  (arts. 
83  to  87)  and  require  explanation. 

Conflicts  of  law  in  the  matter  of  the  bill  of  exchange  will  naturally 
decrease  greatly  in  importance  between  States  which  enter  into  the 
proposed  union,  but  this  is  not  to  say  that  they  will  entirely  dis- 
appear. They  may  present  themselves  either  in  rejgard  to  questions 
not  regulated  by  the  uniform  law  or  upon  points  with  which  the  law 
deals,  out  which  it  has  not  regulated  in  an  eibsolute  manner. 

CAPAcrrr. 

The  uniform  law  does  not  regulate  the  capacity  to  obligate  one's 
self  by  a  bill  of  exchange.  This  is  determined  by  the  law  of  each 
nation  according  to  its  special  views.  There  are  naturally  diver- 
gences, whether  with  regard  to  tiie  age  of  majority  or  with  regard  to 
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certain  oonditioiis,  like  that  of  the  married  woman.  Conflicts  may 
then  present  themselves.  Shall  they  be  left  under  the  empire  of  the 
common  law  in  the  matter  of  capacity  ?  It  is  this  question  which  it 
is  necessary  to  examine. 

The  principle  which  tends  to  prevail  is  that  the  capacity  of  a 
person  is  determined  by  his  national  law  and  that  its  provisions  upon 
this  point  should  be  accepted  everywhere — that  is,  even  outside  the 
country  of  such  person.  The  only  exception  is  in  the  case  where  the 
solution  given  by  the  national  law  would  impair  a  principle  of  a 
fundamental  character  in  the  country  where  the  question  presents 
itself.  The  conventions  of  The  Hague  upjon  private  international 
law  apply  this  rule.  Shall  we  be  content  with  it  in  the  matter  of  the 
bill  of  exchange  ? 

In  case  of  an  affirmative  answer,  the  person  who  would  have  entered 
into  an  en^gement  by  means  of  a  bill  of  exchange  might  invoke  the 
nullity  of  nis  obligation  on  the  ground  of  incapacity,  resting  upon 
his  national  law  even  when,  according  to  the  law  of  the  place  where 
the  obligation  was  assumed,  he  would  have  been  considered  as  having 
capacity.  It  is  easily  understood  that  with  the  rapidity  required  for 
operations  in  bills  of  exchange  such  a  rule  would  involve  maiy  incon- 
veniences and  would  not  meet  the  requirements  of  credit.  Hence,  in 
legislation  on  the  bill  of  exchange  in  which  this  hypothesis  has  been 
anticipated  there  exists  a  provision  according  to  which  it  is  sufficient, 
in  oraer  to  be  lawfully  bound  by  the  bill  of  exchange,  to  possess 
capacity  according  to  the  legislation  of  the  State  in  the  territory  of 
which  the  engagement  was  assumed.  Even  in  those  countries  where 
a  provision  of  this  sort  does  not  exist  the  disposition  of  the  courts 
is  not  to  admit  nullity  for  incapacity  under  duch  conditions.  We 
propose  to  sanction  tnis  rule,  which  derogates  from  the  ordinary 
principles  of  law,  but  with  evident  economic  benefits. 

If  flie  individual  concerned  possesses  capacity  according  to  his 
national  law,  this  evidently  suffices  for  the  validity  of  the  engage- 
ment, even  when  he  might  be  considered  as  lacking  capacity  ii  the 
law  of  the  country  where  he  had  contracted  was  applied. 

Up  to  this  point  we  have  spoken  only  of  the  national  law,  which  is 
in  most  cases  competent  to  determine  personal  status.  It  is  possible 
that  this  law  may  refer  to  another  law  for  this  determination,  recog- 
nizing, for  example,  the  law  of  domicile  as  exclusively  competent  to 
govern  the  case.    It  is  this  law  in  such  cases  that  should  be  applied. 

We  have  formulated  in  the  following  manner  the  rules  above  set 
forth : 

Article  8S. 

The  capacity  of  a  person  to  render  himself  liable  on  a  bill  of  exchange  shaU 
be  determined  by  his  national  law.  If  such  national  law  declares  the  law  of 
another  State  to  be  applicable,  the  latter  law  shall  be  applied. 

A  person  who  might  be  Incapable  of  contracting  under  the  preceding  para- 
graph, shaU  nevertheless  be  liable  If  he  has  entered  into  engagements  within  the 
territory  of  a  State  according  to  the  law  of  which  he  would  have  been 
competent. 

The  interests  of  the  country  where  the  obligation  by  bill  of  ex- 
change has  been  assumed  are  thus  safeguarded.  But  it  is  necessary 
to  consider  also  the  interests  of  the  State  from  which  comes  the 
person  obligated.  Shall  it  recognize  the  validity  of  the  obligation 
assumed?    It  will  be  readily  imderstood  how  serious  this  would  be, 
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since  it  would  sufELce  for  persons  without  capacity  to  cross  the^  fron- 
tiers and  enter  a  country  where  their  incapacity  did  not  exists  in 
order  to  evade  the  law  of  their  country.  The  protection  of  the 
national  law  would  be  entirely  lacking.  The  laws  of  the  majoritT 
of  countries  provide  expressly  that  their  citizens  or  subjects  an 
governed  in  their  condition  and  in  their  capacity  by  the  laws  of  their 
country,  even  when  they  resided  abroad.  See,  for  example^  Article 
III,  paragraph  3,  of  the  French  Civil  Code.  It  is  proper,  tnerefore, 
to  reserve  to  the  State  whose  subject  is  thus  declared  le^Uy  bound 
by  the  application  of  local  law  the  power  not  to  admit  the  validity 
01  such  an  obligation.  Such  a  power  is  provided  by  article  16  of  the 
draft  of  a  convention,  which  it  is  proper  to  set  forth  in  this  con- 
nection in  order  to  have  before  us  the  regulation  of  tJ^e  situation  in 
all  its  phases: 

Each  contracting  State  shaU  have  the  power  to  refuse  to  recognize  the  valid- 
ity of  an  engagement  entered  into  in  regard  to  a  bill  of  exchange  by  anyone 
within  its  jurisdiction,  which  would  not  be  held  valid  within  the  territory  of 
the  other  contracting  States  except  by  application  of  article  83,  paragraph  2, 
of  the  law. 

Let  it  be  noted  .that  the  engagement  which  is  in  contemplation  is 
to  be  held  valid  in  all  States  other  than  the  State  of  the  origin  of 
the  obligee ;  save  in  the  last  State,  there  is  no  reason  for  a  distinction 
between  the  different  States  where  the  question  may  be  raised. 

FORM. 

Contrary  to  what  has  been  proposed  in  retrard  to  capacity,  the  law 
contains  mles  on  the  form  of  yarious  eng^ments  which  may  be 
assumed  in  regard  to  a  bill  of  exchange,  whether  with  the  drawer, 
the  indorser,  or  the  acceptor,  are  concerned.  In  consequence,  it  is 
less  conceivable  that  there  should  be  conflicts  between  systems  of 
legislation  which  are  to  be  identical.  From  the  point  of  view  of  form, 
however,  this  identity  is  not  absolute;  moreover,  it  is  necessary  to 
provide  for  the  case  of  bills  of  exchange  drawn  from  a  noncontract- 
ing  State  upon  a  contracting  State,  or  the  reverse — since,  as  has  been 
explained  above,  the  uniform  law  should  be  of  general  application. 
The  rule  which  we  propose  is  the  traditional  rule: 

Article  5^. 

The  form  of  any  contract  on  a  bill  of  exchange  shall  be  regulated  by  the 
laws  of  the  State  within  the  territory  of  which  such  contract  was  mada 

An  explanation,  however,  will  not  be  superfluous,  in  view  of  certain 
interpretations  of  the  maxim  locus  regit  actum. 

Let  us  refer  to  operations  in  the  bill  of  exchange  between  Grermany 
and  France.  The  first  requires  that  the  bill  shall  contain  expressly 
the  designation  of  a  bill  of  exchange ;  the  second  being  content  with 
the  clause  "  to  order."  A  bill  is  drawn  from  Paris  on  Berlin  which 
contains  only  the  clause  "  to  order."  By  the  application  of  article  84, 
Quch  a  document  would  have  to  be  considered  at  Berlin  as  constitut- 
ing a  bin  of  exchange.  Conversely,  a  bill  is  created  in  Berlin  on 
Paris:  it  contains  the  clause  "to  order,"  but  not  the  designation  as  a 
bill  01  exchange.  By  the  application  of  this  same  article,  it  will  not 
be  valid  in  France.    We  have  excluded  the  possibility  of  admitting 
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such  a  bill  as  regular  in  France,  under  the  pretext  that  it  conforms 
to  the  legislation  of  the  country  where  the  question  is  raised  (optional 
character  of  the  maxim  locus  regit  actum).  Otherwise  the  legisla- 
tion of  Germany  would  not  be  suflBciently  respected.  She  attaches 
great  importance  to  the  designation  of  bill  of  exchange,  since  it  ap- 
pears to  her  to  b^  of  a  nature  to  attract  the  attention  of  the  interested 
]>artie6  to  the  rigor  of  the  obligation  which  they  have  assumed  by  the 
fact  of  their  signature  to  such  a  document.  It  constitutes  for  her  a 
measure  of  protection  which  must  be  everywhere  recognized. 

We  have  deemed  it  necessary  to  give  some  special  explanations  in 
regard  to  protests : 

Article  86. 

The  form  of  the  protest  and  of  the  other  acts  necessary  for  the  exercise 
or  for  the  preservation  of  rights  on  a  bill  of  exchange  shall  be  regulated  by 
the  laws  of  the  State  within  whose  territory  the  protest  must  be  drawn  up  or 
the  act  in  question  must  be  done. 

The  scope  of  this  provision  is  broad.  To  the  law  of  the  State 
where  the  protest  shall  be  drawn  it  is  left  to  determine  the  proper 
public  officer,  the  manner  in  which  he  shall  draw  his  act,  the  place 
where  it  shall  be  drawn  (at  the  place  of  business  or  residence),  and 
the  hours  of  the  day  within  which  he  shall  have  power  to  act.  What 
is  said  of  protests  applies  to  other  acts  necessary  to  the  exercise  or 
the  preservation  of  rights  in  this  matter. 

III.  Advance  Dkaft  op  the  Convention. 

This  advance  draft  has  for  its  object  to  fix  the  scope  which  is  to 
be  given  to  the  uniform  law,  to  regulate  the  powers  reserved  to  the 
contracting  States  to  modify  or  to  complete  the  uniform  law  on 
certain  points.  It  contains  also  provisions  on  other  points  of  the 
subject  matter^  some  of  which  are  not  without  importance. 

The  first  article  of  the  convention  is  the  pivot  of  the  system  adopted, 
which  has  been  fully  set  forth  in  the  preliminary  discussion : 

Article  1. 

The  contracting  States  undertake  to  introduce  In  their  respective  countries, 
either  in  the  original  text  or  in  their  national  languages,  the  law  on  bills  of 
exchange  and  promissory  notes  to  order,  annexed  hereto,  which  shaU  come  into 
force  at  the  same  time  as  the  present  convention. 

This  agreement  shall  extend  to  the  colonies,  possessions,  or  protectorates,  and 
to  the  jurisdictions  of  the  consular  courts  of  the  contracting  States,  so  far  as 
the  laws  of  the  mother  country  apply  to  them. 

The  fact  that  this  law  is  in  the  nature  of  a  contract  between  States 
is  thus  clearly  indicated.  This  law  must  extend,  not  only  to  the  ter- 
ritories of  the  contracting  States,  but  also  to  territories  ^hich  under 
various  names  are  dependent  upon  them  in  such  a  manner  that  their 
laws  are  naturally  applied  there.  It  seems  proper  to  make  the  law 
clear  on  the  subject  of  consular  jurisdiction,  because  of  the  difficul- 
ties which  have  been  sometimes  raised  on  this  subject  in  connection 
with  other  international  conventions. 

We  come  now  to  the  operation  of  those  cases  remitted  to  the 
national  laws  which  are  found  in  the  resolutions.  Few  explanations 
on  tMs  subject  are  necessary.    It  will  suffice  to  consult  the  report  of 
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Mr.  Lyon-Gaen  and  Mr.  Simons  to  ascertain  the  motives  which  have 
inspired  the  reservations  which  will  be  enmnerated. 

These  reservations  divide  themselves,  in  general,  into  two  parts: 
(1)  What  rights  are  reserved  to  each  contracting  State?  (2)  Will 
the  exercise  of  such  rights  be  recognized  by  the  other  States  to  the 
extent  that  the  provisions  enacted  will  be  effective  within  their 
limits? 

Article  2. 

« 

In  derogation  from  article  1,  paragraph  1,  provision  1  of  the  law,  each  cfm- 
tractlng  State  may  prescribe  that  bills  of  exchange  issued  within  its  territory 
which  do  not  bear  the  designation,  "  bill  of  exchange,"  shall  be  valid,  provided 
they  contain  the  express  indication  that  they  are  drawn  to  order. 

This  article  sanctions  one  of  the  most  important  provisions,  which 
has  been  inspired  by  the  spirit  of  conciliation  by  which  the  conference 
has  been  animated.  Thus,  a  State  may  decide  that  the  bill  of  ex- 
change must  contain  either  designation  as  a  bill  of  exchange  or  the 
clause  "  to  order."  It  has  been  explained  above,  appropos  of  article 
84,  how  the  conflict  of  laws  will  be  regulated  which  might  then  occur. 

The  majority  of  the  conference  has  approved  bills  of  exchange  "  to 
bearer."  The  opposition  of  certain  States  has  rendered  necessary  the 
option  of  departing  from  the  general  rule  laid  down.  The  motives 
of  this  opposition  were  varied,  the  most  important  being  drawn  from 
the  necessity  of  protecting  the  monopoly  oi  the  banks  of  issue.  This 
necessity  exists  preeminently  for  bills  "  to  bearer  "  and  "  at  sight,*' 
but  it  has  been  thought  proper  to  give  to  the  provision  a  general 
character. 

Article  S. 

In  derogation  from  article  3,  paragraph  4,  of  the  law,  each  contracting  State 
may  prescribe  that  a  bill  of  exchange  bearing  the  stipulation  '*  payable  to 
bearer"  shall  be  considered  void  within  its  territory  if  it  has  been  drawn, 
accepted,  or  guaranteed  (by  aval)  within  its  boundaries  or  if  it  is  payable  there. 

Indorsement  by  guarantee  is  admitted  by  the  uniform  law  (art  19), 
but  certain  States  may  not  desire  it.  They  have  the  power  to  decide 
that  a  declaration  implying  a  pledge  in  an  indorsement  made  within 
their  territory  shall  he  considered  null.  Other  States  must,  under 
such  circumstances,  consider  it  as  such.  If  it  is  asked  what  will  then 
become  of  the  indorsement,  we  believe  that  it  will  have  the  effects  of 
an  ordinary  indorsement,  transferring  the  property  except  as  to  the 
parties — that  is,  leaving  to  the  indorser  who  had  the  intention  of 
constituting  a  pledge  and  to  the  beneficiary  of  the  indorsement  to 
regulate  their  relations  according  to  the  agreements  adopted  between 
them. 

Article  4^ 

Each  contracting  State  may  prescribe,  in  derogation  from  article.  19  of  the 
law,  that  in  an  indorsement  made  within  its  territory  any  mention  implying 
a  pledge  shall  be  deemed  invalid. 

In  such  a  case  such  mention  shall  also  be  deemed  invalid  in  the  other  States. 

The  law  requires  that  the  guarantee  shall  be  given  on  the  bill  itself. 
In  order  to  recognize  a  traditional  practice,  it  is  permitted  to  a  State 
to  admit  that  an  obligation  assumea  within  its  territory  in  respect  to 
a  bill  of  exchange  may  be  guaranteed  by  means  of  a  guarantee  given 
by  separate  act. 
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Article  6. 

In  derogation  from  article  36,  paragraph  1,  of  the  law,  each  contracting  State 
shall  have  the  power  to  prescribe  that  in  order  to  give  security  in  matters  of 
bills  of  exchange  within  its  territory  a  guarantee  may  be  given  within  said 
territory  on  a  separate  document  specifying  the  place  where  it  was  executed. 

It  is  proper  to  remark  that  two  conditions  must  be  combined — ^the 
primary  obligation  and  the  guarantee  must  take  place  within  the  same 
territory. 

The  provision  in  regard  to  bills  payable  at  a  fair  does  not  require 
explanation. 

Article  6. 

In  addition  to  article  38,  paragraph  1,  of  the  law,  each  contracting  State  shall 
liave  the  power  to  allow  bills  payable  at  a  fftir  within  its  territory  and  to  fix 
the  date  of  their  maturity. 

Such  bills  shall  be  recogniseed  as  vaUd  by  the  other  States. 

The  law  (art  47)  declares  that  the  bearer  may  present  the  bill 
at  maturity.  In  certain  countries  it  is  said  that  he  must  do  so  with- 
out, however,  enforcing  this  obligation  by  loss  of  recourse.  The 
bearer  who  has  failed  to  comply  is  subject  to  a  suit  for  damages  if 
his  negligence  has  caused  a  loss.  The  national  law  may  maintain  or 
introduce  such  an  obligation  for  bills  payable  within  the  territory 
under  its  control.  The  other  States  may  or  may  not  recognize  such  a 
provision. 

Article  7. 

Eiach  contracting  State  may  complete  article  47  of  the  law  in  such  a  way  that 
for  a  bill  of  exchange  payable  within  its  territory  the  holder  shall  be  bound  to 
present  it  on  the  day  of  its  maturity,  the  failure  to  obey  this  clause  only 
giving  rise  to  an  action  for  damagea 

The  other  States  shall  have  the  power  to  determine  under  what  conditions 
tbey  will  recogniase  such  an  obligation. 

The  law  does  not  admit  the  right  of  the  holder  to  refuse  a  partial 
pa}rment  (art  48,  par.  2).  Certain  countries  have  demanded  the 
right  of  refusing  such  a  payment  if  it  is  not  tendered  under  certain 
conditions.  The  right  tnus  accorded  will  exist  not  only  in  the 
country  which  has  established  it,  but  will  be  recognized  also  by  the 
other  States. 

Article  8. 

In  derogation  from  article  48,  paragraph  2,  of  the  law,  each  contracting  State 
may  authorize  the  holder  within  its  territory  to  refuse  a  partial  payment  if 
the  payment  is  not  tendered  to  the  holder  at  his  place  of  business  or  is  tend- 
ered after  protest. 

Such  a  right  given  to  the  holder  shall  be  recognized  by  the  other  States. 

It  is  granted  to  a  State  to  decide  that  the  protest  may  be  replaced 
by  a  declaration  which  may  be  availed  of  only  under  conditions 
strictly  fixed  and  which  will  be  recognized  by  other  States  when  the 
conditions  required  are  of  a  character  to  afford  complete  security. 

Article  9. 

In  derogation  from  article  52  of  the  law  each  contracting  State  may  pre- 
scribe that,  the  holder  assenting,  protests  to  be  drawn  within  its  territory  may 
be  replaced  by  a  declaration,  dated  and  written  upon  the  bill  of  exchange 
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itself,  signed  by  the  drawee,  and  transcribed  in  a  public  register  wifhSii  tkt 
time  fixed  for  protest 
Such  a  declaration  shall  be  recognized  by  the  other  States. ' 

Article  10  permits  certain  States  to  maintain  a  system  under  whidi 
the  notice  of  nonpayment  which  must  be  given  by  the  holder  to  the 
drawer  within  the  delay  of  four  days  may  be  given  by  the  public 
officer  charged  with  drawing  the  protest.  The  text  makes  no  distinc- 
tion whether  the  holder  is  or  is  not  domiciled  in  the  same  countrr. 
This  has  been  admitted  because  the  fact  of  the  transmission  by  a 
public  officer  to  another  country  of  a  letter  simply  mentioning  the 
nonpayment  has  not  seemed  of  a  nature  to  infringe  upon  the  sov- 
ereignty of  the  State  within  whose  territory  the  letter  is  received- 

Article  10. 

Bach  contracting  State  shall  have  the  power  to  prescribe  that  the  notice  of 
nonpayment  provided  for  in  article  55,  paragraph  3,  of  the  law,  may  be  ^veo 
by  the  public  officer  charged  with  drawing  up  the  protest 

Article  63,  paragraph  1,  of  the  law,  enumerates  the  cases  in  which 
the  situation  of  the  acceptor  gives  occasion  to  exercise  the  same  im- 
mediate recourse  as  after  prot^t  for  nonpayment.  It  goes  without 
saying  that  the  conditions  in  which  there  may  be  bankruptcy  or  loss 
of  benefit  of  the  legal  delay  are  determined  according  to  the  law  of 
the  country  of  the  acceptor.  For  example,  bankruptcy  does  not 
apply  to  the  same  persons  in  all  countries ;  there  is  not  always  occa- 
sion for  loss  of  benefit  of  the  legal  delay  under  the  same  circum- 
stances. It  belongs  to  the  courts  to  determine  whether  there  has 
been  suspension  of  payments  or  not. 

There  has  been  a  desire,  moreover,  to  allow  the  increase  in  the  num- 
ber of  such  cases.  It  may  occur,  for  instance,  that  in  certain  coun- 
tries insolvency  may  be  legally  established  in  a  manner  which  in- 
volves the  concession  of  time  to  a  debtor,  but  which  still  justifies 
recourse  by  the  holder. 

Article  11* 

Each  contracting  State  shall  have  the  power  to  prescribe  that  when  the  in- 
solyency  of  the  acceptor  of  a  bill  of  exchange  residing  within  its  territory  is 
legally  established  such  cases  shall  be  assimilated  to  those  provided  for  in 
article  62,  paragraph  1,  of  the  law. 

The  effect  of  such  assimilation  shall  be  recognized  by  the  other  States. 

Article  12  is  of  great  importance,  because  it  touches  upon  one  of  the 
points  on  which  a  grave  divergence  prevails  in  the  legislation  of  dif- 
lerent  countries.  It  concerns  the  theory  of  providing  cover,  which 
is  recognized  notably  by  French  and  Belgian  legislation,  but  is  un- 
known in  the  countries  which  follow  the  legislation  of  Gtermany. 

This  theory  will  not  be  dealt  with  by  the  uniform  law ;  it  will  sub- 
sist to  the  extent  to  which  it  actually  exists.  The  conflicts  which 
arise  between  the  laws  which  admit  it  and  those  which  exclude  it  will 
be  regulated  as  if  the  new  law  did  not  exist.  These  conflicts  will 
occur  only  in  the  case  of  bills  drawn  from  a  country  which  admits  the 
provision  upon  a  country  which  does  not  admit  it,  or  in  the  reverse 
case.  For  bills  circulating  in  the  interior  of  the  same  country  there 
will  be  no  conflict,  and  the  system  admitted  by  the  national  law  wiU 
be  fully  applicable.  .        .     : 

Article  12  makes  two  applications  of  this  principle.  A  negligent 
holder  confronts  the  drawer.    Shall  the  latter  be  able  to  escape  any 
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action  by  pleading  loss  of  recourse  ?  Under  the  French  theory  there 
^will  be  a  oistinction  as  to  whether  the  drawer  has  or  has  not  provided 
cover.  Under  the  German  theory  it  is  permitted  to  sue  the  drawer 
if  he  has  acquired  any  inequitaole  gain  (Bereicherungsklage).  It 
is  nearly  the  same  thing  under  different  names. 

A  similar  observation  may  be  made  in  case  of  prescription,  for  the 
drawer  or  for  the  acceptor. 

In  the  preceding  cases,  while  one  finds  in  reality  a  similar  system 
under  dinerent  appellations,  there  are  cases  where  there  is  nothing 
corresponding  to  the  theory  of  provision,  because  it  is  not  admittea 
into  legislation.  Is  the  drawer  bound  to  provide  cover  at  maturity 
or  has  the  holder  special  rights  over  this  cover  ?  These  questions  pre- 
sent serious  interest  in  the  case  of  the  failure  of  the  drawer.  They 
are  important  questions,  especially  the  last,  which,  as  has  been  said 
above,  are  not  touched  by  the  new  law. 

Article  IS. 

Bach  contracting  State  shall  be  free  to  decide,  In  case  of  loss  of  recourse  or 
of  prescription,  that  there  shaU  lie  within  its  territory  an  action  against  the 
drawer  who  has  not  provided  cover  or  who  has  acquired  any  equitable  gain  In 
respect  of  it  The  same  power  shall  exist  in  case  of  prescription  in  regard  to 
the  acceptor  who  has  received  cover  or  has  acquired  any  inequitable  gain  in 
respect  of  It 

The  question  whether  the  drawer  shall  be  bound  to  provide  cover  at  maturity 
and  whether  the  holder  has  any  special  rights  over  said  cover,  shall  be  outside 
the  scope  of  the  law  and  of  the  present  convention. 

In  case  of  the  loss  of  a  bill  of  exchange,  there  are  two  different 
systems — the  system  according  to  which  the  owner  may  require  pay- 
ment from  the  drawee  by  means  of  a  bond  and  in  virtue  of  a  judicial 
decision  and  the  system  according  to  which  a  procedure  is  instituted 
with  the  view  of  annulling  the  lost  bill  ( Amortisation- Verfahren). 
Each  country  is  satisfied  with  the  system  which  it  has  and  does  not 
desire  to  change  it.    It  is  therefore  permitted  to  retain  it. 

Will  the  judicial  decisions  which  may  be  made  on  this  subject 
within  a  given  State  be  recognized  in  the  other  States?  It  is  diffi- 
cult to  decide  in  the  affirmative  in  an  absolute  manner.  The  condi- 
tions under  which  a  judicial  decision  rendered  in  one  country  shall 
be  recognized  in  another  depend  on  elements  very  diverse  and  have 
not  been  herein  provided  for. 

Article  IS. 

As  a  supplement  to  articles  80  and  81  of  the  law,  each  contracting  State  may. 
In  the  case  of  the  loss  of  a  bill  of  exchange  payable  within  Its  territory,  fix 
the  terms  under  which  payment  of  the  bill  may  be  demanded  on  giving  an 
indemnity  and  under  a  Judicial  decision,  or  may  establish  a  procedure  for  the 
annulment  of  lost  blljs. 

The  other  States  shall  have  the  pdwer  to  fix  the  terms  under  which  they  wUl 
recognize  the  judicial  decisions  given  in  accordance  with  the  preceding  para- 
graph. 

Article  82  of  the  law  regulates  the  subject  of  prescription.  It  has 
left  unsolved  a  certain  number  of  questions  which  relate  to  modes 
of  suspension  or  of  interruption  of  the  -prescription.  Article  14 
of  the  convention  authorizes  national  legislation  to  regulate  them. 
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Article  1^ 

Each  contracting  State  «hall  have  the  power  to  prescribe  that  conditioiis 
stituting  a  demand  \r^n  the  indorser  shall  be  considered  equivalent  to  biinging 
the  action  against  the  indorser  provided  for  in  article  82,  paragraphs  3  and  5, 
of  the  law. 

It  shall  also  have  the  power  to  determine.  In  supplementing  article  82,  the 
causes  for  suspending  or  interrupting  prescription  in  actions  arising  on  a  bill 
of  exchange  which  are  brought  within  its  territory. 

The  other  States  reserve  to  themselves  the  right  of  determining 
under  what  conditions  they  will  recognize  the  consequences  of  an 
action  be^n,  in  virtue  of  article  82,  paragraphs  3  and  5,  of  the  law, 
outside  of  their  territory,  and  the  oonsequences  of  the  assimilation 
provided  for  in  paragraph  1  of  the  present  article.  They  shall  have 
the  same  rights  m  cases  of  suspension  or  of  interruption  of  prescrip- 
tion provided  for  in  the  precedinff  paragraph. 

Article  15  refers  to  capacity  ana  has  l^en  explained  above,  apropos 
of  article  83  of  the  law. 

Article  16. 

Each  contracting  State  shall  have  the  power  to  refuse  to  recognize  the 
validity  of  an  engagement  entered  into  in  regard  to  a  bill  of  exchange  by  any- 
one within  its  jurisdiction  which  would  not  be  held  valid  within  the  territory 
of  the  other  contracting  States,  except  by  application  of  article  83,  paragraph 
2,  ef  the  law. 

In  certain  countries  fiscal  provisions  (stamp  taxes)  in  the  matter 
of  bills  of  exchange  are  not  enforced  merely  by  penalties  of  the  nature 
of  fines,  but  also  by  the  nullity  of  the  bill  which  is  not  stamped,  or 
by  the  loss  of  certain  rights.  Such  provisions  can  be  considered 
only  as  regi-ettable,  because  they  produce  a  serious  perturbation  in  the 
relations  contemplated.  It  is  not  sound  morality  that  an  individual 
shall  be  released,  because  of  the  absence  of  a  stamp,  from  an  obliga- 
tion to  which  he  would  have  been  subject  if  a  bill  was  stamped. 

The  only  legitimate  restriction  within  the  domain  of  private  law 
should  be  the  suspension  of  the  rights  resulting  from  the  document 
until  the  payment  of  the  stamp  taxes,  which  should  have  been  dis- 
charged for  such  a  document. 

It  goes  without  saying  that  fiscal  provisions  should  have  no  eSect 
beyond  the  frontiers  of  the  State  which  has  enacted  them. 

Article  16. 

The  contracting  States  shall  not  have  the  power  to  subordinate  the  validity 
of  engagements  taken  in  matters  of  bills  of  exchange,  or  the  exercise  of  rights 
derived  therefrom,  to  compliance  with  stamp-tax  regulations. 

They  may,  however,  suspend  the  exercise  of  such  rights  until  the  prescribed 
stamp  taxes  have  been  paid. 

In  the  preliminary  considerations  here  presented,  it  has  been  ex- 

{>lained  that  the  uniform  law  should  be  siibstitufed  for  the  national 
aw  in  its  applicati(m^  in  the  various  contracting  States,  in  a  ^neral 
manner  to  all  operations  relative  to  the  bill  of  exchange  which  are 
carried  on  there,  exception  being  made  for  the  nationality  of  persons 
who  take  part  as  well  as  of  the  source  or  the  destination  of  drafts. 
It  could  not  well  be  otherwise  and  no  one  has  an  interest  that  it 
sliould  be  so.  In  the  relations,  however,  with  noncontracting  States, 
this  application  of  the  law  must  follow  other  principles  than  in  the 
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relations  between  contracting  States.  For  the  latter  the  law  arises 
from  the  convention  itself;  for  the  others  it  arises  from  free  will.  The 
noncontracting  States  will  not  be  able  to  avail  themselves  of  the  law 
against  States  with  whom  they  have  not  seen  fit  to  join  themselves. 
This  difference  involves  an  important  consequence,  which  is  formu- 
lated in  article  17  of  the  proiect  of  the  convention. 

The  convention  and  the  law  contain  principles  of  international 
private  law  which  ought  to  be  applied  by  treaty  to  the  operations  of 
exchange  which  occur  in  the  interior  of  a  contracting  country  or  in 
the  relations  between  two  or  several  contracting  States.    Normally 
they  will  apply  also  to  bills  of  exchange  originating  in  or  destined 
for  a  noncontracting  State.    It  might  happen,  however,  under  such 
circumstances  that  this  application  of  the  law  would  have  an  objec- 
tionable character  because  of  absence  of  reciprocity.    If  I  declare 
valid  the  acts  occurring  in  a  given  country  when  that  country  does 
not  recognize  the  validity  of  acts  accomplished  within  my  territory, 
I  do  it  as  a  mark  of  good  will,  but  I  have  the  right  to  treat  that  coun- 
try as  it  treats  me — ^that  is,  to  employ  retaliation.    Moreover,  I  may 
obligate  myself  to  be  guided  by  the  law  of  a  State  which  is  in  har- 
mony with  me,  which  accepts  an  aggregate  of  rules  common  to  both, 
but  I  must  reserve  my  liberty  of  action  in  regard  to  a  State  which 
remains  outside  of  my  association,  which  has  not  agreed  to  bind  itself 
in  any  respect  toward  me.    This  principle  may  be  applied  in  what 
concerns  the  rules  on  capacity,  the  form  of  acts,  and  certain  rules 
interpreting  the  intention  of  the  parties,  like  those  which  concern  the 
rate  of  exchange,  interest,  etc 

It  has  been  asked  if  it  was  necessary  to  make  an  express  reservation 
on  this  subject  in  the  proposed  convention,  since  it  concerns  itself 
with  relations  with  noncontracting  States.  It  may  be  said  that  the 
international  character  of  the  law  requires  that  a  State  shall  not  be 
able  alone  to  modify  it,  even  when  the  modifications  concern  only  a 
noncontracting  State. 

Probablv  there  will  not  be  occasion  to  employ  the  reserve  thus 
provided  for.  It  is  a  weapon  which  will  not  he  availed  of,  but  there 
is  some  interest  in  having  it  at  one's  disposition. 

Article  17. 

The  contrartiDK  StatfMS  reserve  for  themselves  the  right  not  to  apply  the  prin- 
ciples of  interuatloual  private  law,  sanctioned  by  the  present  convention  or  the 
law,  so  fp.r  as  concerns: 

1.  An  engagement  entered  into  outside  the  territories  of  the  contracting 
States. 

2.  A  law  which  would  cover  the  case  according  to  these  principles,  but  which 
shall  not  be  in  force  in  one  of  the  contracting  States. 

A  reserve  of  a  more  delicate  nature  has  been  suggested  concerning 
the  case  where  a  noncontracting  State  mi^ht  take  violent  measures 
with  regard  to  the  property  of  the  people  within  the  jurisdiction  of  a 
contracting  State.  Should  not  this  contracting  State  be  able  to 
respond  by  analogous  measures  and  by  taking  the  precautions  neces- 
sary in  order  not  So  sacrifice  the  legitimate  interests  of  the  inhabitants 
of  other  States?  This  would  appear  to  speak  for  itself.  One  may 
happily  consider  as  improbable  an  hypothesis  like  this,  upon  which, 
therefore,  there  is  no  occasion  to  dwell. 

The  provision  adopted  for  the  bill  of  exchange  shall  be  in  principle 
applicaWe  to  the  bill  to  order. 
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Article  18. 

The  provlsionB  of  articles  2,  4  to  10,  and  13  to  17,  concerning  bills  of  exchwngp, 
shall  apply  as  well  to  promissory  notes  payable  to  order. 

This  provision  shall  apply  to  article  12  as  regards  the  provlaion  coverins  Any 
Inequitable  gain  by  the  maker  of  a  promissory  note. 

In  the  projects  provisionally  agreed  upon  there  is  question  only  of 
the  bill  of  exchange  and  the  promissory  note  to  order.  It  seems, 
therefore,  superfluous  to  say  that  the  provisions  of  these  projects  are 
not  directed  to  the  rules^  relative  to  checks,  nor,  in  general,  other 
documents  to  order.  This  chills,  however,  tor  an  explanation.  In 
certain  countries  the  legislation  on  checks  is  not  complete  in  itself, 
but  is  supplemented  b^  the  legislation  on  bills  of  exchange.  This  is 
the  significance  of  article  19 — that  the  contracting  States  have  oitire 
libertv  to  maintain  intact  their  legislation  in  regard  to  checks  or  to 
complete  it  by  the  new  law  on  bills  of  exchange.  The  same  thing  may 
be  said  for  documents  to  order  in  general. 

Article  19. 

The  present  convention  and  the  law  shall  not  apply  to  the  regulations  which. 
In  the  different  countries,  relate  to  checks  and  to  instruments  to  order  in  gen- 
eral. The  contracting  States  reserve  for  themselves  complete  111>erty  to  deter- 
mine .to  what  extent  the  provisions  of  the  law  may  apply  to  such  documents. 

Then  comes  a  disposition  purely  formal,  which  might  be  con- 
sidered somewhat  trivial,  but  which  has,  however,  a  practical  valua 
As  has  been  seen,  the  contracting  States  may  modiry  the  uniform 
law  or  complete  it  directly,  to  the  end  of  availing  themselves  of  the 
powers  which  are  reservea  to  them  by  the  convention.  It  will  be 
extremely  useful  for  the  law  to  preserve  its  uniform  physiognomy, 
that  the  order  of  the  subjects  may  not  be  changed,  and  that  as  far  as 
possible  even  the  numbering  of  the  articles  shall  not  be  modified.  Thb 
will  facilitate  the  examination  and  application  of  the  law  in  the 
different  countries  of  the  union. 

Article  20. 

The  contracting  States  will  see  to  it  that  the  position,  and  as  far  as  possible, 
the  numbering  of  the  articles  of  the  law  be  not  altered,  when  introducing  the 
modifications  or  additions  which  they  are  entitled  to  make  In  accordance  with 
the  preceding  articles. 

From  the  same  point  of  view  the  desire  may  be  expressed  that 
States  which  .have  the  same  language  and  whim  wish  to  make  the 
same  reservations,  may  agree  to  formulate  them  in  terms  which  are 
identical.     (Vide  art.  21,  par.  2.) 

Article  21  explains  itself.  Precisely  because  absolute  uniformity 
can  not  be  expected,  each  Government  will  have  an  interest  in  know- 
ing the  measures  taken  in  other  countries  in  such  a  manner  as  to 
inform  those  interested. 

Article  21. 

The  contracting  States  shall  communicate  to  the  Government  of  the  Nether- 
lands all  the  provisions  which  they  shall  enact  under  the  presoit  conventioD 
or  in  carrying  out  the  law. 

Likewise,  the  States  shall  communicate  to  the  said  Government  the  ezprei- 
Blons  which,  in  the  languages  officially  recognized  within  their  territories,  corre- 
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spend  to  the  designation  of  bill  of  excbange  and  promissory  note  to  order. 
W^hen  the  same  language  is  used  in  two  or  more  States,  these  shall  agree 
among  themselves,  as  far  as  possible,  upon  the  choice  of  one  and  the  same 
expression. 

The  States  shall  also  submit  to  the  said  Goyemment  a  list  of  legal  holiday 
and  other  days  when  payment  can  not  be  required  within  their  respective  terri- 
toriea 

The  Qovemment  of  the  Netherlands  shall  immediately  transmit  to  all  the 
other  States  the  information  which  it  shall  have  received  by  virtue  of  the  pre- 
ceding i>aragraphfr 

The  provisions  which  follow  relate  to  the  protocol.  They  are  based 
upon  those  which  are  found  in  the  latest  conventions  at  The  Hague. 

Article  22. 

The  present  convention  shall  be  ratified  as  soon  as  possible. 

The  ratifications  shall  be  deposited  at  The  Hague. 

The  first  deposit  of  ratifications  shall  be  attested  in  a  document  signed  by 
the  representatives  of  the  States  which  shall  take  part  therein,  and  by  the 
minister  of  foreign  affairs  of  the  Netherlands. 

The  subsequent  deposits  of  ratifications  shall  be  made  by  means  of  a  writt^i 
communication  addressed  to  the  Qovemment  of  the  Netherlands,  and  accom- 
panied by  the  act  of  ratification. 

A  certified  copy  of  the  document  attesting  the  first  filing  of  ratifications,  and 
of  the  communication  mentioned  in  the  preceding  paragraph,  as  well  as  of 
the  acts  of  ratification  accompanying  them,  shall  imfnediately,  through  the  good 
ofiSces  of  the  Government  of  the  Netherlands,  and  through  diplomatic  channels, 
be  transmitted  to  the  States  which  have  signed  the  present  convention,  or  which 
have  assented  to  it.  In  the  cases  referred  to  in  the  preceding  paragraph,  the 
said  Government  shall  make  known  to  them,  at  the  same  time,  the  date  on 
which  the  notification  was  received. 

The  proposed  convention  ought  to  be  an  open  one.  The  power  of 
adhesion  to  it  is  fixed  in  the  simplest  manner. 

Article  23. 

States  which  are  not  signatories  may  assent  to  the  present  convention  whether 
they  have  or  have  not  been  represented  at  the  international  conference  at  The 
Hague  for  the  unification  of  the  law  relative  to  bills  of  exchange  and  promis- 
sory notes. 

A  State  wishing  to  adhere  shall  notify  the  Government  of  the  Netherlands 
of  its  Intention  in  writing,  transmitting  at  the  same  time  the  act  of  adhesion, 
which  shall  be  deposited  in  the  archives  of  said  Grovernment. 

The  Government  of  the  Netherlands  shall  immediately  transmit  a  certified 
copy  of  the  notification,  as  well  as  of  the  act  of  adhesion,  with  a  mention  of  the 
date  when  said  notification  was  received,  to  all  the  States  which  have  signed 
the  present  convention  or  which  have  assented  thereto. 

Article  24* 

The  present  convention  shall  take  effect,  for  the  States  which  shall  have 
participated  in  the  first  deposit  of  ratifications,  six  months  from  the  date  of  the 
document  certifying  to  said  deposit,  and  for  the  States  which  ratify  later,  or 
assent  thereto,  six  months  after  the  receipt  by  the  Government  of  the  Nether- 
lands of  the  notification  mentioned  in  article  22,  paragraph  4,  and  article  23, 
paragraph  2. 

The  convention  ought  to  have  an  unlimited  duration — ^that  is,  it 
ought  not  to  end  necessarily  and  legally  on  a  certain  date.  It  ought 
not,  however,  to  fetter  indefinitely  the  contracting  parties,  who  might 
wish  to  release  themselves  by  denouncing  it.    It  has  nevertheless 


800       IKTEENATIOKAL  GOKFEBENCE  OK  BILLS  OF  EXGHAKGE. 

seemed  reasonable  to  permit  the  law  to  be  fairly  tested  and  for  Uiis 
reason  to  delay  somewhat  the  exercise  of  the  power  of  denonciatiocL 

Article  26. 

Should  it  occur  that  one  of  the  contracting  States  wishes  to  denonnoe  the 
present  convention,  notification  thereof  shall  be  given  in  writing  to  the  GoTem- 
ment  of  the  Netherlands,  which  shall  immediately  forward  a  certified  copy  of 
the  notification  to  all  the  other  States,  apprising  them  of  the  date  when  it  was 
received. 

The  denunciation,  which  can  not  take  place  until  five  years  after  the  date  of 
the  first  deposit  of  ratifications,  shall  only  affect  the  State  which  shall  ba^e 
given  notice  thereof,  and  one  year  after  its  receipt  by  the  Government  of  the 
Netherlands. 

Finally,  there  should  be  opportunity  for  a  new  conference  for  the 
examination  of  the  results  of  experience.  In  order  that  the  meeting 
of  such  a  conference  shall  not  be  called  for  mere  caprice,  certain  con- 
ditions are  required — a  number  of  States,  a  reason  for  the  request, 
and  the  lapse  of  a  certain  time.  The  Government  of  the  Netherlands 
would  have  the  honor  and  the  duty  of  preparing  for  such  a  meeting. 

Article  26. 

"  Three  years  after  the  first  deposit  of  ratifications  any  five  con- 
tracting States  may  address  a  request  to  the  Government  of  the 
NeUierlands  with  the  object  of  procuring  the  meeting  of  a  conference 
to  deliberate  on  the  question  whether  tnere  is  need  for  introducing 
additions  or  modifications  in  the  law  or  in  the  present  convention. 

IV.  Project  op  the  Final  Pbotoool. 

This  is  a  brief  summing  up  of  the  labors  of  the  conference,  which 
may  serve  as  a  framework  for  the  essential  documents,  the  product 
of  our  deliberations  and  destined  to  be  submitted  to  the  favorable 
consideration  of  our  respective  Governments. 

We  propose  finally  to  the  conference  to  express  two  rec(»nmenda- 
tions,  on  wiiich  it  is  to  be  supposed  that  agreement  will  be  unanimous: 

1.  That  the  draft  plans  elaborated  by  us  shall  be  the  object,  on  the 
part  of  our  respective  Governments,  of  careful  examination;  that 
after  having  consulted  the  circles  interested  our  Governments  shall 
frame  their  conclusions  and  decide  upon  the  project  as  a  whole  and  in 
detail.  When  the  necessary  time  shall  have  passed,  which  shall  be 
determined  by  the  Government  of  the  Netherlands  after  having 
gathered  information  on  the  subject,  a  second  conference  shall  be 
assembled  which  shall  frame  a  definitive  text  of  a  nature  to  be  signed 
by  plenipotentiaries. 

2.  That  it  is  with  regret  that  certain  delegations  have  seen  the 
subject  of  the  check  eliminated  from  our  deliberations.  The  check 
is  amenable,  quite  as  much  as  the  bill  of  exchange,  to  international 
regulation,  and  there  exists  the  same  necessity  that  this  regulation 
should  be  established.  The  Government  or  the  Netherlands  is 
requested  to  include  the  check  in  the  project  of  the  deliberations  of 
the  next  conference  and  to  plan  for  the  work  in  the  same  skillful  and 
useful  manner  which  was  employed  for  the  present  conference. 

The  rapporteur: 

Louis  Renault. 


APPENDIX    B.    PAPERS    OF    THE    AMERICAN 

DELEGATION. 


L  RBSPLiY  OP  THE  AMERICAN  DELEGATE  TO  THE  QUESTIONNAIRE. 


The  Secretary  of  State. 


26  Liberty  Street, 
New  York,  February  28^  1910. 


Sir:  In  compliance  with  the  request  of  the  Government  of  Her 
Majesty  the  Queen  of  the  Netherlands,  that  the  views  of  the  Amer- 
ican Government  on  the  subject  matter  of  the  proposed  conference 
on  a  uniform  law  for  international  bills  of  exchange  should  be  sub- 
mitted not  later  than  the  close  of  the  present  month,  1  am  sending  you 
herewith  for  your  consideration  the  conclusions  at  which  I  have 
arrived  after  many  conferences  with  those  interested  in  the  subject. 

I  have  held  a  number  of  general  meetings,  to  which  I  have  invited 
leading  bankers  dealing  in  foreign  exchange,  the  counsel  of  the 
American  Bankers'  Association,  representatives  of  the  commissioners 
on  uniform  State  laws,  leading  import  and  export  houses,  and  others. 
I  have  also  sent  copies  of  the  Questionnaire  to  nearly  100  persons 
in  leading  banking  and  shipping  centers  likely  to  be  interested  in 
the  subject  of  the  conference,  and  have  received  many  replies  going 
at  length  into  the  merits  of  the  questions  presented. 

The  adoption  of  a  uniform  law  on  bills  of  exchange,  which  should 
deal  with  all  aspects  of  the  subject,  would  involve  wie  consideration 
of  so  many  questions  of  commercial  and  banking  practice  and  of  so 
many  decisions  of  the  courts  in  many  countries,  that  it  seems  advis- 
able to  American  bankers  and  others  interested  that  effort  should 
be  concentrated  upon  a  few  important  points  of  conflict  in  the  exist- 
ing laws  of  nations,  in  order  that  they  may  be  intelligently  dealt  with, 
even  if  it  is  found  impossible  to  give  adequate  consideration  to  the 
preparation  of  a  complete  codificaticm. 

In  respect  to  a  general  law  dealing  with  the  subject  in  its  entirety, 
there  are  already  38  of  the  46  States  of  the  American  Union  and  four 
other  political  units  under  American  sovereignty  which  have  such  a  law, 
known  as  the  negotiable  instruments  law,  which  is  substantially  uni- 
form in  all  these  States  and  conforms  also  to  similar  laws  in  Great 
Britain  and  most  of  her  dependencies.  A  copy  of  the  negotiable 
instruments  law  of  the  State  of  New  York  is  appended  to  this  mem- 
orandum. This  law  is  based  in  many  features  upon  the  law  mer- 
chant, as  it  has  been  developed  by  commercial  and  banking  custom 
in  most  of  the  countries  of  Continental  Europe  and  in  other  parts 
of  the  world.  In  most  respects  this  law  has  contributed  to  certainty 
in  banking  operations,  has  simplified  legal  practice,  and  has  pro- 
moted uniformity  and  convenience  in  commercial  transactions.  In 
those  respects  in  which  it  is  defective  or  in  conflict  with  the  laws 
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of  other  countries,  or  where  decisions  under  it  by  the  courts  have 
contributed  to  conflict  of  laws,  American  bankers  and  merchants  are 
willing  to  consider  modifications  and  supplementary  legislation  which 
will  remove  these  differences  or  occasions  for  conflict 

There  is  cordial  sympathy  among  American  bankers  with  what  is 
understood  to  be  the  pnmary  object  of  the  conference — to  make  inter- 
national bills  of  excnange  more  uniform  and  certain  in  their  pro- 
visions and  interpretation  and  therefore  more  readily  negotiable  in 
the  channels  of  international  banking.  Only  within  a  comparatively 
recent  time  have  such  bills  come  to  be  used  by  American  bankers  to 
any  large  extent  as  investments,  and  the  system  of  acceptance  by 
bankers,  in  order  to  give  greater  negotiability  to  biUs,  is  employed 
only  to  a  limited  extent  in  the  case  of  bills  circulating  wholly  within 
the  United  States.    For  these  reasons,  American  bankers  are  pre- 

Sared  to  cooperate  in  the  adoption  of  general  rules  for  avoiding  con* 
icts  of  law  over  international  bills  and  maintaining  and  enlarging 
that  high  character  of  negotiability  which  they  already  possess  under 
the  law  merchant. 

Among  cases  where  conflict  has  sometimes  arisen,  which  American 
bankers  consider  it  important  to  have  prevented  in  future,  are  cases 
involving  the  determination  of  what  law  shall  govern  protest,  both 
as  to  the  character  of  the  formalities  to  be  observed  and  the  time 
within  which  protest  ma^  be  made.  While  in  most  cases  the  law  of 
the  country  where  a  bill  is  payable  is  accepted  as  the  law  governing 
protest  in  case  of  dishonor,  a  decision  of  the  court  of  appeals  of  the 
State  of  New  York  has  been  adverse  to  this  practice.  This  decision, 
in  the  case  of  a  bill  drawn  in  New  York  upon  a  payee  in  Austria, 
practically  laid  down  the  rule  that,  in  order  to  hold  the  drawer,  the 
protest  must  be  made  in  Austria  according  to  the  forms  prescribed 
m  New  York,  because  the  contract  of  the  drawer  was  maae  in  New 
York,  although  the  place  at  which  payment  was  to  be  made  and 
where  default  occurred  was  in  Austria. 

Conflict  between  the  practice  in  certain  foreign  countries  and  in 
the  United  States  arises  not  only  in  regard  to  the  form  of  protest,  but 
also  in  regard  to  the  time  allowed  for  such  protest.  In  the  United 
States  protest  is  usually  required  to  be  made  on  the  day  of  the  dis- 
honor of  the  obligation,  unless  delay  is  excused  for  reasons  allowed  by 
the  statutes :  but  m  most  countries  of  Continental  Europe  protest  on 
the  day  following  di^onor  is  sufiicient  to  hold  the  parties.  Upon 
these  subjects  there  is  much  to  be  said  for  the  practice  prevailing  on 
the  Continent,  and  American  bankers  and  others  interested  would 
be  willing  to  accept  substantially  the  following  rules: 

I.  That  the  form  and  manner  of  protest  of  a  dishonored  biU  of  exchange  shall 
conform  to  the  law  of  the  country  where  payment  of  the  bill  is  provided  for  and 
where  dishonor  occurs. 

II.  That  protest  of  a  bill  of  exchange  for  nonacceptance  or  for  nonpaymeit 
shall  constitute  a  valid  protest  when  made  on  the  first  day  after  dishonor,  and 
shall  be  binding  upon  all  parties  who  would  be  bound  by  protest  on  any 

other  day. 

III.  That  when  a  bill  is  presented  for  acceptance,  the  drawee  shall  have  the 
right  to  reserve  his  decision  upon  acceptance  until  the  following  day,  but  may 
accept  on  the  day  of  presentment. 

Another  point  considered  by  many  American  bankers  as  of  very 
considerable  importance  is  the  general  adoption  of  the  American  sys- 
tem of  paying  checks  and  bills  only  upon  the  identification  of  flie 
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Mt-soti  by  whom  {la^eiit  is  d^anded.  Under  the  existing  (ytadticd 
lii  £til-op^ii  eotintlried  of  making  payment  of  a  negotiable  ihstttiment 
to  aHy  holder  thfereolj.  even  in  sotrie  cases  whelNB  there  are  jiist  gi^ounfig 
for  suspicion  that  hd  is  not  the  legitimate  payee<  tiheciks  aiid  billd  losd 
tnuch  of  thfe  security  which  would  be  derived  ttom  the  requirement 
that  the  pei^H  claiming  payhi^nt  should  show  Evidence  that  hd  is  a 
rightful  holdel"  of  the  papei".  When  a  check  or  bill  is  thus  paid, 
without  demanding  proof  oi  the  identity  of  the  holder,  thfe  document 
is  reduced,  to  a  certain  extent  at  least,  to  the  character  of  money  oif 
paper  currency  which  passes  by  delivery  and  affords  few  ciafeguai*dd 
ag[ainst  theft  irom  the  rightful  owner. 

While  a  combination  of  circumstances  protects  such  paper  In  ordi- 
nary  cases  from  falling  into  unauthorized  hands,  cases  have  not 
infrequently  arisen  where  heavy  losses  have  been  suffered  by  Ameri- 
can bankers,  who  have  felt  compelled  to  hold  themselves  responsible 
to  their  clients  for  money  paid  by  European  bankers  to  other  than 
the  legitimate  holder  of  the  paper.    While  the  risk  is  yarded  against 
in  some  cases  by  issuing  only  crossed  checks  or  bills^  crossing  is 
olnected  to  by  some  European  bankers  and  is  not  considered  a  sat- 
isractory  substitute  for  identification.    In  the  opinion  of  American 
bankers  the  system  of  paying  only  to  a  holder  known  to  the  payee, 
or  identified  personally  dv  responsible  parties  or  by  other  unquestion- 
able evidence  of  ownership,  would  aad  greatly  to  the  security  of 
transactions  in  such  paper. 

Taking  up  the  subjects  named  in  the  ^^Questionnaire''  submitted 
by  the  Government  of  Her  Majesty  the  Queen  of  The  Netherlands, 
comment  will  be  made  briefly  under  each  general  head,  without  un- 
dertaking to  answer  in  detail  each  of  the  subdivisions  of  the  thirty- 
six  questions  submitted. 

(Question  1.)  Upon  the  question  whether  the  conference  should  con- 
cern itself  exclusively  with  the  bill  of  exchange  and  the  promissory 
note,  reserving  for  tne  consideration  of  a  later  conference  the  law 
concerning  the  check,  it  seems  desirable  that  all  these  fields  should  be 
covered  in  so  far  as  measures  recommended  by  the  conference  are  of 
common  application  to  bills  of  exchange,  promissory  notes,  and 
checks.  The  laws  governing  the  liability  upon  all  these  documents 
have  many  points  of  similarity,  and  even  if  the  bill  of  exchan^  is 
made  the  primary  subject  of  consideration  by  the  conference  mere 
is  apparently  no  reason  why  recommendations  which  may  be  made 
in  regard  to  bills  which  are  also  applicable  to  the  check  should  not 
be  extended  to  that  instrument. 

The  law  of  the  State  of  New  York  governing  bills  of  exchange  con- 
tains this  provision  (N.  I.  L.,  sec.  32). 

A  check  is  a  bill  of  exchange  drawn  on  a  bank,  payable  on  demand.  Except 
as  herein  otherwise  provided,  the  provisions  of  this  act  appUcable  to  a  bill  of 
exchange  payable  on  demand  apply  to  a  check. 

This  is  the  law  in  37  other  States  of  the  46  comprising  the  Ameri- 
can Union. 

(Questions  ^-3.)  While  the  adoption  of  a  complete  code  governing 
all  these  subjects  would  be  desirable  from  the  standpoint  of  theory, 
it  is  probable  that  the  difficulties  attending  its  preparation  and  gen- 
eral adoption  would  be  great.  There  would  arise  not  only  the  pre- 
liminary difficulties  of  perfecting  such  a  code  and  securing  its  adop- 
tion hy  the  law-making  power  in  each  country,  but  the  further  dim- 
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culty  that  even  if  enacted  in  uniform  terms,  as  nearly  as  practicable 
in  different  languages,  differences  of  interpretation  would  arise 
through  variations  in  judicial  decisions. 

It  has  required  some  16  years  of  organized  effort  to  secure  the 
adoption  in  38  American  States  of  the  existing  law  of  negotiable 
instruments.  To  undo  this  work  by  substituting  a  new  code  would 
not  onlv  involve  great  labor,  but  would  cause  confusion  and  varia^ 
tions  of  law  during  the  time  that  the  old  code  remained  in  force  in 
some  States  after  being  superseded  in  others.  For  this  reason  it 
would  seem  to  be  advisable  for  the  present  conference  to  restrict  itself 
in  the  main  to  certain  principles  and  to  the  selection  of  those  points 
for  agreement  in  regard  to  which  lack  of  agreement  at  the  present 
time  causes  to  commerce  the  most  serious  inconvenience. 

A.  The  Bill  of  Exchange. 

I.   ISSUE  AND  FOBMS. 

(Question  4.)  In  regard  to  the  description  of  the  bill  of  exchan^, 
it  is,  of  course,  highly  desirable  that  uniformity  should  prevail  in 
order  to  give  certaintj  to  the  essentials  of  a  bill.  In  the  case  of  those 
bills  issued  by  banking  houses  dealing  liargely  in  foreign  exchange 
the  adoption  of  a  standard  form  of  bill  would  be  acceptable  and  con- 
venient. It  would  be  contrary  to  American  legal  policy,  however,  to 
provide  that  bills  not  conforming  in  all  respects  to  such  a  standard 
should  be  treated  as  lacking  validity.  While  it  has  been  recognized 
by  the  courts  that  certain  elements  were  necessary  to  constitute  a  valid 
bill  of  exchange,  the  effort  has  usually  been  made  to  find  in  an  im- 
perfect document  such  evidences  of  intent  of  the  parties  as  wouldper- 
mit  the  carrying  out  of  a  bona  fide  contract.  The  law  of  New  York 
defining  a  negotiable  instrument  (N.  I.  L.,  sec.  20),  which  is  also  the 
law  in  37  other  States,  is  as  follows : 

Sec.  20.  An  instrument  to  be  negotiable  must  conform  to  the  following  re- 
quirements : 

1.  It  must  be  in  writing  and  signed  by  the  maker  or  drawer ; 

2.  Must  contain  an  unconditional  promise  or  order  to  pay  a  sum  certain  in 
money ; 

3.  Must  be  payable  on  demand  or  at  a  fixed  or  determinable  future  time; 

4.  Must  be  payable  to  order  or  to  bearer ;  and 

5.  Where  the  instrument  is  addressed  to  a  drawee  he  must  be  named  or  other- 
wise indicated  therein  with  reasonable  certainty. 

After  various  provisions  defining  more  particularly  what  consti- 
tutes certainty  as  to  sum,  when  promise  is  unconditional,  and  what 
constitutes  determinable  future  time,  provisions  for  the  interpreta- 
tion of  an  imperfect  instrument  are  made  as  follows  (N.  I.  L., 
sec.  25) : 

Sec.  25.  The  validity  and  negotiable  character  of  an  instrument  are  not  af- 
fected by  the  fact  that — 

1.  It  is  not  dated ;  or 

2.  Does  not  specify  the  value  given,  or  that  any.  value  has  been  g^ven  there- 
tor;  or 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place  where  it  is  pay- 
able; or 

4.  Bears  a  seal ;  or 

5.  Designates  a  particular  kind  of  current  money  in  which  payment  is  to  be 
made. 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute  requiring  in  ce^ 
tain  cases  the  nature  of  the  consideration  to  be  stated  in  the  instrument 
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It  is  also  provided  (N.  I.  L.,  sec.  29)  that — 

The  instrament  need  not  follow  the  language  of  this  act,  bat  any  terms  are 
BufBcl^it  wliich  clearly  Indicate  an  intention  to  conform  to  the  requirements 
hereof. 

In  their  general  spirit  these  provisons,  which  have  the  approval 
of  American  bankers,  are  supported  by  the  following  section  of  the 
rules  adopted  by  the  Budapest  conference  of  1908 : 

9.  The  bill  of  exchange  shall  not  be  invalid  by  reason  that  it  is  not  dated  or 
does  not  specify  the  place  where  it  is  drawn  or  the  place  where  it  is  payable. 

Under  the  head  of  certainty  of  the  sum  to  be  paid,  a  suggestion  is 
made  by  American  bankers  which  is  not  referred  to  specifically  by 
the  Questionnaire.  This  is  to  the  effect  that  a  provision  for  the  pay- 
ment of  interest  from  date  of  acceptance  should  be  permissible  and 
should  not  in  any  way  impair  the  negotiability  of  the  bill.  It  is  dis- 
tinctly provided  by  the  law  of  New  York  (N.  I.  L.,  sec.  21)  : 

The  sum  payable  is  a  sum  certain  within  the  meaning  of  this  act,  although  it 
la  to  be  paid — 

1.  With  interest;  or 

2.  By  stated  installments;  or 

3.  By  stated  installments,  with  a  proyision  that  upon  default  in  payment  of 
any  InstaUment  or  of  interest  the  whole  shall  become  due ;  or 

4.  With  exdbange,  whether  at  a  fixed  rate  or  at  the  current  rate ;  or 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case  payment  shaU  not  be 
made  at  maturity. 

The  law  of  certain  countries  of  Continental  Europe  would  appear 
to  exclude  the  charge  for  interest  as  a  usual  incident  of  a  bill  of 
exchange  and  to  have  impieriled  in  some  cases  the  collection  of  bills 
containing  provisions  for  it 

(Question  5.)  In  regard  to  the  character  of  bills  of  exchange  which 
the  law  should  permit,  there  appears  to  be  no  objection  to  the  issue  of 
a  bill  to  bearer,  to  the  order  of  the  drawer,  or  for  accoimt  of  a  third 
party,  or  to  indicate  a  case  of  need. 

In  the  matter  of  bills  drawn  for  account  of  a  third  party,  it  is 
desirable  that  the  nature  of  the  obligation  should  be  clearly  set  forth ; 
but  as  drafts  are  frequently  drawn  on  banks  for  account  of  their 
customers,  the  practice  should  certainly  be  allowed. 

In  respect  to  a  case  of  need,  the  law  of  New  York  declares  (N.  I.  L., 
sec  216)  that  "  It  is  in  the  option  of  the  holder  to  resort  to  the 
referee  in  case  of  need  or  not,  as  he  may  see  fit."  There  would  seem, 
however,  to  be  no  objection  in  ordinary  cases  to  making  presentation 
to  the  referee  obligatory,  as  is  already  the  case  in  most  countries  of 
Continental  Europe.  And,  inasmuch  as  bills  are  at  times  taken  by 
the  banks  from  the  drawee  direct,  and  at  other  times  from  and  on 
the  strength  of  the  indorser,  the  indication  of  "  case  of  need  "  should 
have  the  same  effect,  whether  it  emanates  from  the  drawer  or  the 
indorser.  Reference  to  the  case  of  need  should  not,  however,  waive 
the  obligation  to  protest,  and  the  expenses  incidental  to  such  refer- 
ence should  be  chargeable  to  the  drawer. 

The  clause  which  excludes  the  option  of  indorsement  (Rektawech- 
sel)  is  not  one  which  is  used  in  America,  or  which,  in  the  opinion  of 
American  bankers,  is  likely  to  appear  on  bills  which  are  the  subject 
of  operations  between  the  United  States  and  other  countries. 

74733*— S.  Doc  768.  61-^ ^20 
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Drafts  drawn  in  sets — Copies. 

(Question  6.)  The  obligation  of  the  drawer  to  furnish  more  than 
one  draft  of  the  bill  of  exchange  appears  to  be  a  matter  which  can  be 
safely  left  to  agreement  among  the  parties.  The  bank  or  other  party 
negotiating  the  bill  for  the  drawer  is  always  in  position  to  refuse  the 
exchange,  if  desired,  unless  more  than  one  draft  is  furnished.  The 
security  and  rapidity  of  modern  means  of  communication  makes 
duplicate  copies  and  sets  less  necessary  than  under  earlier  conditions. 
There  appears  to  be  no  objection  to  the  rule  laid  down  on  this  subject 
at  the  Budapest  conference  of  1908 : 

21.  There  shall  be  no  obligation  to  give  a  set  or  a  duplicate  without  an 
agreement  between  the  parties  thereto. 

But  where  a  bill  has  been  lost  before  It  is  overdue  the  person  who  was  the 
holder  of  it  shall  be  entitled  to  require  of  the  drawer  another  bill  of  the  same 
tenor,  giving  security  to  the  drawer,  if  required,  to  indemnify  him  against  all 
persons  whatever  in  case  the  bill  alleged  to  have  been  lost  shall  be  found 
again. 

No  annulling  clause  need  be  inserted  in  duplicates  if  marked  as  such. 

In  the  opinion  of  American  bankers,  where  a  first  and  second  of 
exchange  are  drawn,  the  payee  should  be  bound  to  pay  immediately 
the  first  copy  presented,  unless  there  is  agreement  to  the  contrary. 
The  acceptance,  however,  should  be  written  on  one  part,  and  if  an 
acceptor  pays  a  bill  without  requiring  the  delivery  of  the  accepted 
part  and  that  part  is  outstanding  at  maturity,  he  should  be  liable  to 
the  holder. 

The  rights  of  a  holder  of  an  original  draft  or  first  of  exchange 
should  be  the  same  as  though  no  copy  of  the  second  of  exchange 
had  been  issued.  It  should,  however,  be  left  to  the  discretion  of  the 
negotiating  bank  that  where  an  original  draft  or  first  of  exchange  has 
been  forwarded  to  another  bank  for  the  purpose  of  obtaining  accept- 
ance, to  make  the  same  subject  to  the  call  of  the  duly  indorsed  second 
of  exchange,  in  which  case,  however,  the  original  draft  or  first  of 
exchange  should  go  forward  unindorsed,  thus  leaving  the  negotiating 
bank  in  the  position  of  being  the  actual  holder  of  the  same. 

(Question  7.)  The  law  should  regulate  documentary  drafts,  in  so 
far  as  to  designate  the  form  of  bill  of  lading  under  which  ^oods 
can  be  delivered  and  to  prescribe  that  such  delivery  of  goods  shall  not 
be  permitted  without  the  presentation  of  such  bill.  The  law  should 
demie  as  far  as  practicable  the  form  and  nature  of  a  valid  consular 
invoice. 

In  relation  to  bills  of  lading  as  well  as  bills  of  exchange  a  greater 
degree  of  uniformity  seems  desirable  in  regard  to  the  credit  given 
to  duplicates.  As  stated  by  certain  American  bankers,  the  laws  of 
the  Netherlands,  Belgium,  and  Germany  require  that  bills  of  lading; 
and  other  appertaining  documents  be  delivered  in  original  and  dupli- 
cate before  acceptance  or  payment  can  be  demand^.  Under  mis 
rule,  in  the  event  of  the  loss  of  the  first  of  exchange  together  with 
the  documents  the  second  of  exchange  is  practically  of  no  value,  inas- 
much as  it  is  necessary  in  such  case  to  secure  an  entirelv  i  aw  set  of 
documents  at  the  expense  of  considerable  delay  and  (fifficulty.  If 
the  law  could  be  so  iramed  that  the  delivery  of  either  the  original 
or  duplicate  set  of  documents  should  be  considered  sufficient,  the  diffi- 
culties referred  to  would  be  largely  removed.    It  would  seem  that 
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the  proper  delivery  of  one  set  of  documents,  whether  original  or 
duplicate,  should  suffice;  but  the  drawee  in  such  a  case  should  be 
given  the  right  to  demand  a  guaranty  from  the  holder,  satisfactory 
to  said  drawee,  that  the  other  set  of  documents  should  be  immediately 
delivered  to  him  in  case  of  their  arrival. 

n.   INDOBSEMENTS. 

(Question  8.)  Uniformity  in  the  form  and  effect  of  indorsements 
would  be  very  acceptable  to  American  bankers.  There  are  at  present* 
differences  between  American  law  and  that  of  some  other  countries 
which  lead  to  confusion  and  misunderstanding  as  to  the  rights  per- 
taining to  certain  forms  of  indorsement,  liie  American  law,  as 
represented  by  the  negotiable  instruments  law  of  the  State  of  New 
York  and  37  other  States,  prescribes  that  the  signature  of  the  in- 
dorser,  without  additional  words,  is  a  sufficient  indorsement.  It  is 
even  provided  (N.  I.  L.,  sec.  36)  that  "  where  a  signature  is  so  placed 
upon  the  instrument  that  it  is  not  clear  in  what  capacity  the  person 
making  the  same  intended  to  sign,  he  is  to  be  deemed  an  indorser;  " 
and  further  (N.  I.  L.,  sec.  113)  that  "  a  person  placing  his  signature 
upon  an  instrument  otherwise  than  as  maker,  drawer,  or  acceptor  is 
deemed  to  be  an  indorser,  unless  he  clearly  indicates  by  appropriate 
words  his  intention  to  be  bound  in  some  other  capacity." 

While  the  simplicity  of  this  form  of  indorsement  has  a  certain 
merit,  there  is  no  doubt  much  to  be  said  in  favor  of  the  practice  in 
some  European  countries  of  giving  a  date  and  place  to  each  indorse- 
ment. The  suggestion  of  such  a  requirement,  as  a  means  of  giving 
certainty  and  ready  negotiability  to  a  foreign  bill  of  exchange,  would 
be  favorably  considered  by  American  bankers  and  merchants,  pro- 
vided that  the  absence  of  such  detail  should  not  be  construed  as  im- 
pairing the  validity  of  the  bill  or  its  indorsements.  The  law  of  New 
York  and  other  American  States  now  provides  (N.  I.  L.,  sec.  76) 
that,  "  except  where  the  contrary  appears,  every  indorsement  is  pre- 
sumed prima  facie  to  have  been  made  at  the  place  where  the  instru- 
ment is  dated." 

American  opinion  is  strongly  in  favor  of  the  practice  of  consider- 
ing an  indorsement  in  blank  sufficient  for  making  a  bill  negotiable,  in 
accordance  with  section  8  of  the  Budapest  rules  of  1908.  The  general 
provisions  of  the  negotiable  instruments  law  of  the  State  of  New 
York  in  regard  to  the  character  and  effect  of  indorsements  are  as 
follows : 

Sec.  60.  An  instrument  is  negotiated  when  it  is  transferred  from  one  person 
to  another  in  such  manner  as  to  constitute  the  transferee  the  holder  thereof. 
If  payable  to  bearer,  it  is  negotiated  by  delivery;  if  payable  to  order,  it  is 
negotiated  by  the  indorsement  of  the  holder  completed  by  delivery. 

Sec.  61.  The  indorsement  must  be  written  on  the  instrument  itself  or  upon 
a  paper  attached  thereto.  The  signature  of  the  indorser  without  additional 
words  is  a  sufDcient  indorsement. 

Sec.  62.  The  indorsement  must  be  an  indorsement  of  the  entire  instrument. 
An  indorsement  which  purports  to  transfer  to  the  indorsee  a  part  only  of  the 
amount  payable,  or  which  purports  to  transfer  the  instrument  to  two  or  more 
indorsees  severally,  does  not  operate  as  a  negotiation  of  the  instrument  But 
where  the  instrument  has  been  paid  in  part  it  may  be  indorsed  as  to  the  resi- 
due   •    •    *. 

Sec.  69.  Where  an  indorsement  is  conditional,  a  party  required  to  pay  the 
Instrument  may  disregard  the  condition  and  make  payment  to  the  Indorsee  or 
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his  transferee  whether  the  condition  has  been  fulfilled  or  not  Bat  any  per- 
son to  whom  an  instrument  so  indorsed  is  negotiated  will  hold  the  same  or  the 
proceeds  thereof  subject  to  the  rights  of  the  person  indorsing  conditionally. 

Sec.  70.  Where  an  instrument  payable  to  bearer  is  indorsed  specially,  it  may 
nevertheless  be  further  negotiated  by  delivery;  but  the  person  indorstng 
specially  is  liable  as  indorser  to  only  such  holders  as  make  title  through  hia 
indorsement 

Indorsement  should  be  permitted  in  blank  and  by  oower  of  attor- 
ney, but  the  holder  should  be  allowed,  as  under  the  New  Yoit  law 
(N.  I.  L.,  sec.  66),  to  convert  a  blank  indorsement  into  a  special  in- 
dorsement by  writing  over  the  signature  of  the  indorser  in  blank 
any  contract  consistent  with  the  character  of  the  indorsement. 

Indorsement  after  maturity,  in  the  opinion  of  American  bankers 
and  merchants  and  in  accordance  with  American  legal  practice, 
should  confer.no  better  title  than  that  which  the  holder  had. 

American  opinion  is  strongly  in  favor  of  treating  an  indorsement 
as  a  negotiation  of  the  instrument  under  the  law  merchant  and  treat- 
ing guaranty  as  a  separate  and  special  contract,  which  must  be 
clearly  expressed  and  which  may  be  governed  by  other  rules  than 
those  of  the  law  merchant. 

If  essential  changes  are  to  be  made  in  the  prescribed  form  of 
indorsement  for  foreign  bills,  it  is  suggested  that  standard  forms  of 
indorsement  be  drawn  up  in  each  of  Uie  principal  commercial  lan- 
guages and  incorporated  in  the  law  as  enacted  by  the  lawmaking 
power.  Such  definitions  and  forms  should  apply  to  indorsement  in 
blank,  indorsement  by  power  of  attorney,  and  mdorsement  subsequent 
to  maturity. 

UL   COVEB. 

(Question  9.)  It  does  not  appear  to  be  the  opinion  of  American 
bankers  and  merchants  that  a  uniform  law  should  contain  any  special 
provisions  relative  to  the  obligation  of  the  drawer  to  provide  cover  or 
relative  to  the  consequences  resulting  from  fulfillment  or  default  in 
this  obligation.  So  far  as  provision  for  cover  is  a  proper  subject  for 
contract  it  can  properly  oe  left  to  a^eement  between  the  parties. 
So  far  as  failure  to  provide  cover  involves  violation  of  civil  or 
criminal  law  it  is  probably  sufficiently  provided  for  by  existing  stat- 
utes and  judicial  decisions  in  different  countries.  In  the  case  of 
goods  sold,  where  the  bill  of  exchange  is  accompanied  by  a  bill  of 
fading,  the  goods  themselves  usually  afford  sufficient  collateral  security. 

In  case  of  the  dishonor  of  a  bill  due  to  failure  or  bankruptcy 
special  provision  for  cover  would  be  of  no  effect  unless  bills  were 
made  a  preferred  claim  upon  the  assets  of  the  bankrupt,  which  would 
probably  be  found  in  most  cases  to  be  against  national  policy.  Fre- 
quently, in  case  of  dishonor,  resort  could  be  had  under  existing  prac- 
tice to  the  referee  in  case  of  need. 

IV.  A00EFTANCE8. 

(Question  10.)  In  order  to  give  a  bill  of  exchange  an  international 
character,  capable  of  ready  negotiation,  it  should  &e  free  froin  stipu- 
lations prohibiting  or  reouirmg  acceptance.  In  certain  cases,  no 
doubt,  the  right  to  demand  or  not  to  demand  acceptance  may  be  left 
to  agreement  between  the  parties.  There  should  apparently  be  no 
question,  however,  of  the  obligation  of  the  holder  to  present  the  bill  of 
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exi^ang^e  for  acceptance  in  all  cases  where  it  is  desired  to  fix  the  lia- 
bility of  the  acceptor,  and  especially  in  cases  (a)  when  it  is  payable 
in  another  place  than  the  domicile  of  the  drawee,  or  (b)  when  it  is 
drawn  at  sight  or  at  so  many  days'  sight,  presentation  in  the  latter 
case  beings  necessary  to  fix  the  maturity  ox  the  instrument. 

When  a  bill  is  accepted  for  payment  elsewhere  than  at  the  domicile 
of  the  drawee,  the  holder  should  not  be  under  obligation  to  present  it 
to  the  drawee,  but  only  at  the  place  and  to  the  person  designated  in 
the  acceptance,  and  should  have  full  recourse,  m  case  of  dishonor, 
against  acceptor  and  indorsers,  wherever  domiciled. 

(Question  11.)  The  acceptance  should  be  in  writing,  signed  by  the 
acceptor.  The  effect  of  acceptance  should  be  to  bind  the  drawee. 
Unqer  the  law  of  New  York  a  drawee  is  not  bound  until  acceptance, 
as  set  forth  thus: 

Sec.  211.  A  bUl  of  itaelf  does  not  operate  as  an  assignment  of  the  funds  in 
the  hands  of  the  drawee  available  for  the  payment  thereof,  and  the  drawee  is 
not  liable  on  the  bill  unless  and  until  he  accepts  the  same. 

Acceptance  by  separate  document  should  be  admissible  in  certain 
cases,  especially  where  a  general  credit  has  been  accorded  and  where 
it  is  not  possible  to  present  the  bill  itself  promptly ;  but  the  holder  of 
a  bill  should  have  the  right  to  demand  that  acceptance  be  written  on 
the  bill  itself  when  it  can  be  presented  for  the  purpose,  and  should  be 
allowed  to  treat  it  as  having  been  dishonored  if  it  is  not  so  accepted. 

Promise  of  acceptance  by  separate  document,  even  in  advance  of 
the  drawing  of  a  bill,  is  held  by  the  law  of  New  York  to  be  acceptance, 
as  follows: 

Sec.  223.  An  unconditional  promise  in  writing  to  accept  a  bill  before  it  is 
drawn  is  deemed  an  actual  acc^tance  in  favor  of  every  person  who,  upon  the 
f^ith  thereof*  receives  the  bill  for  value. 

Where  acceptance  is  made  by  separate  document  it  is  a  well-estab- 
lished principle  of  American  law  that  subsequent  holders  can  be 
bound  only  so  far  as  they  have  notice  of  such  a  document.  (N.  I.  L., 
sec.  222.) 

In  respect  to  the  question  whether  the  drawee  should  have  the  right 
to  cancel  his  acceptance,  so  long  as  he  has  not  delivered  the  bill  of 
exchange  or  has  not  given  notice  to  the  holder  of  his  acceptance,  the 
majority  opinion  among  American  bankers  appears  to  oe  that  the 
drawee  should  have  this  right,  especially  for  the  purpose  of  correcting 
errors  in  the  formal  acceptance  of  checks.  It  is  ni^hly  desirable  that 
errors  should  be  restricted  as  much  as  possible,  since  mutilation  by 
the  erasure  of  an  acceptance  might  prejudice  subsequent  ne^tiation 
of  the  bill.  It  is  not  considered  practicable  to  entirely  deny  this 
right,  but  American  bankers  would  generally  be  willing  to  accept 
the  rule  laid  down  at  the  Badapest  conference  of  1908 : 

Where  an  acceptance  is  written  on  a  bill,  and  the  drawee  has  parted  with  the 
possession  of  it  or  had  given  written  notice  to,  or  according  to  the  directions  of, 
the  person  entitled  to  the  bill,  that  he  has  accepted  it,  the  cancellation  of  the 
acceptance  shaU  be  of  no  effect. 

(Question  12.)  On  the  subiect  of  refusal  to  accept  American 
bankers  believe  that  absolute  declination  of  acceptance  should  con- 
stitute a  refusal  and  the  bill  should  be  treated  as  dishonored. 
Should  a  drawee,  however,  upon  presentation  of  a  bill,  ask  to  have  it 
presented  again  later  in  the  day  or  on  the  following  day,  such  a  state- 
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ment  or  request  should  not  be  deemed  to  constitute  a  refusal  if  nc 
further  demand  is  made  by  the  holder.  If  accepted,  however,  accept- 
ance should  date  from  the  day  of  original  presentation.  This  is  in 
accordance  with  the  law  of  New  York  (N.  I.  L.,  sec.  224) : 

The  drawee  Is  allowed  24  hours  after  presentment  in  which  to  decide  whether 
or  not  he  will  accept  the  bill ;  but  the  acceptance  if  given  dates  as  of  the  day 
of  presentation. 

As  stated  early  in  this  memorandum,  it  would  probably  facilitate 
business  by  preventing  dishonor  and  protest  in  certain  cases,  if  it 
were  permissible  to  delay  protest,  without  releasing  any  of  the  par- 
ties, until  the  day  following  presentation,  whether  refusal  were  made 
on  the  day  of  presentation  or  on  the  day  following. 

The  question  against  whom  the  holder  of  a  bill  of  exchange  shall 
have  recourse,  in  case  of  the  dishonor  of  a  bill,  is  one  which  is 
resolved  by  American  law  in  favor  of  the  option  of  the  holder ;  that 
is,  he  may  begin  legal  process  against  any  one  or  all  of  the  previous 
indorsers,  against  the  drawer  of  the  bill,  or  against  previous  in- 
dorsers  and  drawer. 

In  the  opinion  of  American  bankers,  those  against  whom  recourse 
is  exercised  should  be  compelled  to  make  immediate  payment  and 
should  not  have  the  choice  of  giving  bond,  unless  by  special  agree- 
ment with  the  holder  of  the  paper.  In  other  words,  the  obligation 
of  ^drawer  and  indorsers  to  pay  at  once,  in  conformity  with  their 
liability,  should  be  subject  to  no  impairment,  except  by  consent  of  the 
holder  of  the  bill. 

(Question  13.)  Upon  the  question  whether  the  law  should  accord 
special  rights  to  the  holder  of  a  bill  of  exchange,  in  case  of  the 
failure  or  insolvency  of  the  acceptor  or  of  the  drawee,  the  view 
of  American  bankers  would  be  adverse  to  any  such  special  rights 
except  in  certain  classes  of  cases.  Such  cases  might  arise,  where  the 
equities  could  be  best  preserved  by  eliminating  an  acceptor  bank, 
or  where  a  bank  holding  a  bill  for  payment  had  no  real  equities  in 
the  g^oods  and  could  be  eliminated  from  the  transaction  with  greater 
justice  to  the  parties.  If  cases  of  this  kind  could  be  dealt  with  by 
proper  legislation,  it  would  increase  the  security  of  bills  and  the 
facility  of  mercantile  transactions. 

(Question  14.)  Acceptance  by  intervention  should,  in  the  opinion 
of  American  bankers,  be  binding  only  by  agreement  among  the  par- 
ties. Such  intervention  by  agreement  should  be  permitted  by  the 
maker  or  any  indorser  or  by  both,  if  in  such  form  as  to  obligate  the 
party  intervening  in  the  same  manner  as  the  drawee.  Obviously, 
acceptance  by  intervention  should  not  be  allowed  to  release  the 
drawee,  unless  with  the  consent  of  the  drawer  and  others  bound  by 
indorsement. 

▼.  GUABANTY  BT  THIBD  PABTT. 

(Question  15.)  The  American  law  recognizes  guaranty,  as  distinct 
from  indorsement,  and  American  bankers  regard  the  practice  as  of 
considerable  value  in  financing  exports  of  merchandise.  As  guaranty 
is,  however,  in  the  nature  or  a  contract  outside  the  law  merchant, 
it  is  felt  that  the  regulation  of  the  subject  may  properly  be  left  to 
local  law. 
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'    VI.   MATUBITY. 

(Question  16.)  In  reference  to  provisions  of  law  in  regard  to  the 
maturity  of  bills  of  exchange,  American  bankers  and  merchants  are 
interested  chiefly  in  having  a  law  which  makes  the  date  of  maturity 
certain.  As  a  step  in  this  direction  they  generally  favor  the  abolition 
of  days  of  grace  and  definite  provision  that  bills  falling  due  on  bank- 
ing holidays  shall  be  payable  on  the  first  business  day  following. 
They  agree  with  the  rule  adopted  at  the  Budapest  conference  of  1908 
that  usances  should  be  abolished. 

It  is  felt  that,  in  view  of  the  promptness  and  certainty  of  modem 
means  of  communication,  the  reason  for  allowing  days  of  grace  has 
largely  disappeared  and  that  a  bill  payable  a  certain  number  of  days 
after  si^ht  should  be  payable  at  the  termination  of  the  period  desig- 
nated without  any  additional  allowance  of  time.    If  a  party  selling 
goods  desires  to  ^ve  the  purchaser  six  days'  notice  before  he  is  called 
upon  to  pay  his  oill  it  is  just  as  convenient  to  draw  the  bill  payable 
SIX  days  after  sight  as  to  draw  it  at  three  days  after  sight,  with  the 
expectation  that  advantage  will  be  taken  of  three  days  of  grace.    The 
abolition  of  days  of  grace,  by  introducing  greater  certainty  iftto  the 
law,  would  give  to  a  draft  payable  at  sight  the  character  of  ready  con- 
vertibility which  it  purports  to  possess,  while  it  would  leave  the 
agreement  between  buyer  and  seller  the  exact  time  to  be  allowed  for 
making  payment. 

Sight  bills,  in  the  opinion  of  American  bankers,  should  be  paid  at 
sight  or  refused,  and  protest  should  follow  refusal  to  accept  or  to 
pay  within  the  limit  of  the  first  day  after  presentation,  as  set  forth 
in  the  discussion  under  question  12. 

(Question  17.)  Payment  should  be  demanded,  in  the  opinion  of 
American  bankers  and  merchants,  at  a  reasonable  hour  on  the  day  of 
maturity.  The  general  provisions  of  the  New  York  law  and  oi  87 
other  Aiaerican  States  in  regard  to  presentment  for  payment  are  as 
follows  (N.  I.  L.,  sees.  132-136) : 

Sec.  132.  Presentment  for  payment,  to  be  su£9clent,  must  be  made — 

1.  Bj  the  holder,  or  by  some  person  authorized  to  receive  payment  on  his 
behalf. 

2.  At  a  reasonable  hour  on  a  business  day. 

3.  At  a  proper  place  as  herein  defined. 

4.  To  the  person  primarily  liable  on  the  instrument,  or,  if  he  is  absept  or 
inaccessible,  to  any  person  found  at  the  place  where  the  presentment  is  made. 

Sec.  133.  Presentment  for  payment  is  made  at  the  proper  place — 

1.  Where  a  place  of  payment  is  specified  in  the  instrument,  and  it  Is  there 
presented. 

2.  Where  no  place  of  payment  is  specified,  but  the  address  of  the  person  to 
make  payment  is  given  in  the  instrument,  and  it  is  there  presented. 

3.  Where  no  place  of  payment  is  specified  and  no  address  is  given  and  the 
instrument  is  presented  at  the  usual  place  of  business  or  residence  of  the  person 
to  make  payment. 

4.  In  any  other  case  if  presented  to  the  person  to  make  payment  wherever  he 
can  be  found,  or  if  presented  at  his  lapt  known  place  of  business  or  residence. 

Sec.  134.  The  instrument  must  be  exhibited  to  the  person  from  whom  payment 
is  demanded,  and  when  it  is  paid  must  be  delivered  up  to  the  party  paying  it. 

Sec.  135.  Where  the  instrument  is  payable  at  a  bank,  presentment  for  pay- 
ment must  be  made  during  banking  hours,  unless  the  person  to  make  payment 
has  no  funds  there  to  meet  it  at  any  time  during  the  day,  in  which  case  pre- 
sentment at  any  hour  before  the  bank  is  closed  on  that  day  is  sufllcient 

It  is  the  view  of  American  bankers  that  checks  drawn  upon  bankers 
should  be  presented  with  only  reasonable  delays  and  should  be  paid 
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at  sight,  without  previous  notice.  The  same  rule  should  apply  to 
bills  of  exchange  with  a  fixed  maturity  in  presentment  for  accept- 
ance, but  in  the  case  of  bills  payable  at  sight  a  reasonable  time  should 
be  allowed  after  each  neg^otiation  before  presentment  is  reauired. 
No  definite  limit  is  fixed  oy  American  law,  as  in  the  case  oi  some 
European  countries,  as  to  the  time  within  which  checks  should  be 
presented  in  order  to  be  payable. 

In  the  matter  of  payment  before  maturity,  such  payment  should 
be  permissible  in  the  case  of  a  clean  bill,  when  it  indudes  principal, 
interest,  and  other  proper  charges  to  date  of  maturity.  In  case  a 
rebate  of  interest  or  charges  is  desired,  payment  before  maturity  with 
rebate  should  be  permissible  only  with  the  consent  of  the  hold^.  In 
the  case  of  drafts  accompanied  by  documents,  to  be  given  up  odIj  an 
payment  by  the  drawee,  the  practice,  now  common,  of  permiUiiig 
payment  in  advance,  subject  to  a  rebate  of  interest,  should  be  admis- 
sible, but  in  the  opinion  of  American  bankers  can  probably  be  pro- 
vided for  better  by  mutual  agreement  than  by  law. 

The  question  whether,  except  for  a  contrary  stipulation  in  a  bill 
of  exchange,  payment  may  be  made  in  money  or  in  bank  notes  having 
a  legal  circulation  at  the  place  of  pavment,  raises  some  important 
political  and  economic  questions,  as  well  as  those  which  are  legal  and 
commercial. 

It  would  be  highly  desirable  for  the  security  of  commercial  oper- 
ations that  all  bills  of  exchange  should  be  discharged  in  the  stan<mrd 
metallic  money  of  the  country  m  which  they  are  made  payable.  From 
a  political  point  of  view,  however,  it  might  be  found  impracticable  in 
some  cases  to  continue  permanently  the  payment  of  bills  of  exchange 
upon  the  basis  of  the  metallic  standard  if  specie  payments  had  been 
suspended  and  the  current  money  of  domestic  use  was  paper  which 
had  become  depreciated  in  metallic  value.  It  would  seem,  however, 
to  be  eminently  proper  that  bills  accepted  prior  to  the  suspension  of 
specie  payments  or  the  depreciation  of  the  paper  currency  should  be 
payable  m  the  money  in  actual  use  at  the  time  of  acceptance.  In 
other  words,  the  contract  embodied  in  a  bill  of  exchange  at  the  time 
of  acceptance  should  be  faithfully  executed,  even  though  bills  ac- 
cepted after  the  suspension  of  specie  payments  and  after  the  begin- 
ning of  the  depreciation  of  the  paper  currency  should  be  payable  in 
that  currency.  If  the  powers  participating  m  the  conference  were 
willing  to  legislate  upon  this  suoject,  they  would  perhaps  be  willing 
to  provide  that  bills  accepted  in  the  currency  or  a  given  country, 
whue  the  currency  of  that  country  was  at  par  with  its  metallic  stand' 
ard  and  before  any  change  of  monetary  policy,  should  be  payable  in 
standard  money,  or  in  exchan^  equivalent  to  the  value  of  such  stand- 
ard money,  for  a  definite  period  after  the  suspension  of  specie  pay- 
ments, but  that  bills  drawn  after  the  le^al  or  practical  recognition  oi 
specie  suspension  or  cours  f orc6  should  be  payable  in  the  local  cur- 
rency of  the  country,  without  regard  to  its  fluctuations  in  metallic 
value,  unless  they  expressed  upon  their  face  a  specific  and  special 
contract  to  the  contrary.  Where  contracts  are  customary  for  pay- 
ment of  bills  at  their  gold  value  or  in  sterling,  no  new  legislation  is 
required  on  the  subject. 

Upon  questions  of  commercial  practice  in  paying  biUs,  where  the 
question  is  not  that  of  adherence  to  the  metallic  standard,  it  is  the 
opinion  in  the  United  States  that  the  law  should  provide  that,  in  the 
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absence  of  other  stipulation  on  the  face  of  the  instrument,  bills  of  ex- 
change drawn  in  a  currency  other  than  that  of  the  country  of  pay- 
ment, should  be  paid  at  the  selling  rate  for  bankers'  checks  and  not 
at  the  buying  rate. 

Upon  the  question  whether  the  law  should  concern  itself  with 
partial  payment  of  a  bill  of  exchange,  the  opinion  of  American  bank- 
ers appears  to  be  that  some  provison  on  the  subject  would  be  de- 
sirable. Partial  payment  should  not  be  valid,  in  the  opinion  of  the 
maiority  of  American  bankers,  unless  acceptable  to  the  drawer.  If 
sucn  payments  are  admitted  under  any  other  condition  they  should 
be  accepted  by  the  payee  without  prejudice  to  the  legal  rights  of 
holders  to  recover  the  balance  with  damages.  It  seems  important  to 
reserve  to  the  holder  this  right  to  damages  in  order  to  prevent  the 
unscrupulous  use  of  a  provision  for  partial  payment  to  the  detriment 
of  parties  to  the  bill. 

Partial  payments  should  be  permitted  also  prior  to  maturity,  if 
agreed  upon  between  the  holder  and  the  drawee,  but  should  not  be 
permitted  to  release  the  drawer  or  the  indorsers  as  to  the  remainder. 

yni.   PATliENT  BT  INTEBYENTION. 

(Question  18.)  Payment  by  intervention  at  maturity  is  described 
by  the  law  of  New  York  and  other  American  States  as  "payment 
■  for  honor."  The  form  and  manner  of  such  payment  are  defined  by 
the  New  York  law,  but  the  process  itself  is  rare  in  American  banking 
practice.  Under  the  New  York  law  (N.  I.  L.,  sees.  800-306)  inter- 
vention is  permitted  by  any  person  after  a  bill  has  been  protested  for 
nonpayment,  for  the  honor  of  any  person  liable  thereon,  or  for  the 
honor  of  the  person  for  whose  account  it  was  drawn.  In  order  to 
distinguish  such  a  payment  from  a  mere  voluntary  payment  it  must 
be  attested  by  a  notarial  act  of  honor,  which  may  be  appended  to  the 

Erotest  or  form  an  extension  of  it.    This  material  act  is  defined  thus 
y  the  New  York  law : 

Sec.  302.  The  notarial  act  of  honor  must  be  founded  on  a  declaration  made 
by  the  payer  for  honor,  or  by  his  agent  In  that  behalf,  declaring  his  intention 
to  p&j  the  bill  for  honor  and  for  whose  honor  he  pays. 

The  effect  of  payment  for  honor  upon  the  rights  of  the  various 
parties  is  thus  defined  by  the  New  York  law : 

Seo.  304.  Where  a  bill  has  been  paid  for  honor  all  parties  subsequent  to  the 
party  for  whose  honor  it  is  paid  are  discharged,  but  the  payer  for  honor  is  sub- 
rogated for  and  succeeds  to  both  the  rights  and  duties  of  the  holder  as  regards 
the  party  for  whose  honor  he  pays  and  all  parties  liable  to  the  latter. 

Sec.  305.  Where  the  holder  of  a  bill  refuses  to  receive  payment  supra  pro- 
test, he  loses  his  right  of  recourse  against  any  party  who  would  have  been  dis- 
charged by  such  payment. 

See.  306.  The  payer  for  honor,  on  paying  to  the  holder  the  amount  of  the  bill 
and  the  notarial  expenses  incidental  to  its  dishonor,  is  entitled  to  receiye  both 
the  biU  itself  and  and  the  protest. 

In  view  of  the  rarity  of  the  use  of  intervention  or  payment  for 
honor  in  American  practice,  there  is  a  disposition  on  the  part  of 
American  bankers  to  defer  to  the  views  of  other  countries  if  no 
change  is  proposed  which  would  interfere  with  the  operation  of  the 
law  in  other  respects. 
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IZ.   BE00UB8E  OF   HOLDEB. 

(Question  19.)  In  respect  to  the  formalities  to  be  fulfilled  by  the 
holder  of  a  bill  of  exchange  as  the  condition  of  the  right  of  recourse, 
American  bankers  are  disposed  to  accept  the  rule  laid  down  by  the 
Budapest  conference  of  1908,  as  follows: 

18.  Protest,  or  noting  for  protest,  according  to  the  law  of  the  country,  AaH 
be  necessary  to  preserve  the  rl^it  of  recourse  upon  a  bill  of  exchange  dishcm- 
ored  for  nonacceptance  or  for  nonpayment. 

Properly  interpreted,  American  bankers  are  generally  willing  to  be 
bound  by  the  next  following  rule  adopted  by  the  Budapest  confer- 
ence, as  follows: 

19.  Immediate  notice  of  dishonor  must  be  given ;  If  it  be  not  so  given,  tbe  party 
sued  shall  be  discharged  to  the  extent  of  the  loss  or  damage  caused  by  the  ^rant 
of  such  notice. 

The  holder  should,  in  the  opinion  of  American  bankers,  present 
the  bill  for  acceptance  and  payment  within  a  reasonable  time  or 
sliould  forward  it  to  his  collection  agent  within  a  reas(Miable  time. 
Presentation  should  be  made  in  accordance  with  the  law  and  the 
terms  of  the  bill  and,  in  case  of  refusal,  protest  should  be  made  for 
nonacceptance  or  nonpayment,  as  the  case  may  be. 

Notice  of  default  in  payment  should  be  given  as  quickly  as  possible 
to  previous  indorsers  and  to  the  drawer.  Such  notice,  to  be  within 
the  time  to  bind  the  obligors,  should  be  such  a  reasonable  interval  * 
as  would  permit  delivery  of  the  notice  by  mail.  Advice  of  refusal 
by  cable  snould  be  a  suDJect  of  agreement  rather  than  impose  any 
legal  obligation. 

(Question  20.)  The  object  of  recourse,  in  the  opinion  of  American 
bankers,  is  to  obtain  payment  in  full,  including  expenses,  interest, 
and  commission. 

(Question  21.)  In  respect  to  the  order  in  which  the  different  indi- 
vidual indorsers  become  liable  to  recourse,  American  practice,  whidi 
is  satisfactory  to  American  bankers,  is  in  conformity  with  rule  14, 
as  laid  down  by  the  Budapest  conference  of  1908,  which  is  as  follows: 

In  case  of  dishonor  for  nonacceptance  or  for  conditional  acceptance,  the 
holder  shall  have  an  immediate  right  of  action  against  the  drawer,  the  indorsers. 
and  any  other  parties  liable  for  payment  of  the  amount  of  the  bill  and  expaiaea, 

less  discount 

There  is  also  a  disposition  in  the  United  States  to  accept  the 
more  specific  provisions  of  the  further  rules  of  the  Budapest  con- 
ference of  1908,  which  were  expressed  as  follows: 

22.  The  holder  of  a  bill  of  exchange  shall  not  be  bound  In  seeking  recourse 
by  the  order  of  the  succession  of  the  indorsements  nor  by  any  prior  election. 

23*.  A  simultaneous  right  of  action  on  a  bill  of  exchange  shall  be  aUowed 
against  all  or  some  or  any  one  of  the  parties  to  the  bill. 

These  rules  are  in  harmonv  with  the  negotiable-instruments  law  of 
New  York  and  other  American  States,  which  do  not,  as  in  some 
countries  of  Europe,  restrict  recourse  to  holders  in  the  inverse  order 
of  their  indorsements. 

(Question  22.)  The  correct  rule  in  case  of  default,  in  the  opinion 
of  American  bankers,  is  that  the  drawer  or  any  of  the  indorsers 
should  pay  immediately  upon  presentation  the  unpaid  draft,  with 
protest  attached.  The  same  rule  should  apply  to  both  the  indorsers 
and  the  drawer. 
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Z.  IX>SS   OF  A  BILL  OF   EXCHANGE. 


(Question  23.)  In  regard  to  the  rights  of  parties  in  case  of  the 
loss  of  a  bill  of  exchange,  American  bankers  are  disposed  to  accept 
the  policy  laid  down  by  the  Budapest  conference  of  1908,  as  ex- 
pressed in  rule  25: 

The  owner  of  a  lost  or  destroyed  bill  of  exchange  has,  upon  glTing  security, 
a  right  to  payment  of  the  bill  by  the  acceptor,  and  the  same  right  against  the 
drawer  as  he  would  have  had,  if  the  bill  had  not  been  lost  or  destroyed. 

It  is  felt,  however,  by  American  bankers  that  the  acceptor  should 
not  be  required  to  make  payment  unless  the  security  given  by  the 
purported  holder  is  satisfactory  in  character  to  the  acceptor. 

(Question  24.)  American  bankers  are  not  generally  in  favor  of  the 
process  of  Amortisations- Verfahren. 

(Question  25.)  In  regard  to  the  position  of  the  holder  of  a  lost 
bill  of  exchange  who  proves  his  ownership,  it  would  seem  that  he 
should  be  authorized  to  charge  back  the  item  to  the  next  previous 
indorser  until  it  reached  the  maker,  provided  the  maker  in  the  first 
instance  should  refuse  to  issue  a  duplicate,  except  in  the  case  where 
the  bill  had  been  accepted  by  the  holder  without  recourse.  The 
question  of  liability  under  a  bond  should  also  revert  back  to  the  maker 
of  the  bill  unless  the  chain  of  liability  should  be  broken  through  the 
acceptance  by  one  of  the  indorsers  without  recourse,  in  which  case 
it  should  go  hack  to  such  parties. 

On  the  subject  of  the  loss  of  parts  of  a  bill  drawn  in  sets  it  is  the 
opinion  of  American  bankers  that  if  one  bill  of  a  set  is  paid  in  good 
faith,  in  the  regular  course  of  business,  and  apparently  m  order  and 
without  notice  of  any  defect,  the  drawees  should  be  released. 

Although  the  law  should  provide  for  the  payment  of  the  first  part 
of  a  set  pi*esented,  the  drawees  should  have  the  right  to  demand  that 
the  part  upon  which  the  acceptance  was  actually  written  should  be 
surrendered  to  them.  It  might,  with  justice,  be  required  that  holders 
presenting  an  unaccepted  part  at  maturity  for  payment  should  fur- 
nish the  drawees  with  a  written,  and,  if  necessary,  a  sworn  statement, 
as  to  the  reason  why  the  unaccepted  part  is  presented  in  place  of 
the  duly  accepted  part,  and,  further,  furnish  an  appropriate  guarantee 
for  the  surrender  of  the  properly  accepted  part  with  the  least  possi- 
ble delav  after  the  obstacles  preventing  the  presentation  of  the  duly 
accepted  part  shall  have  been  removed. 

In  the  case  of  the  holder  of  the  lost  instrument,  if  not  issued  in  a 
set,  he  should  be  free  to  demand  a  new  instrument  with  all  prior 
indorsements,  and  where  a  duplicate  can  not  be  obtained  he  should 
have  the  right  to  enforce  pavment  upon  delivery  of  a  proper  bond. 

In  the  case  of  the  loss  of  one  of  a  set  the  holder  should  take  his 
chance  of  recovery  from  the  parties  who  may  fraudulently  secure 
payment  upon  one  of  the  remaining  parts. 

XI.  DEFECTS  OF  FOBli — SUBSTITUTIONS. 

(Question  26.)  The  American  courts  have  usually  been  disposed 
to  view  leniently  defects  of  form  in  a  bill  of  exchange  which  did  not 
deprive  of  certainty  its  meaning  and  effect  and  to  permit  omissions 
to  be  rectified  in  accordance  with  the  purpose  of  the  instrument. 
While  permitting  the  completion  of  a  bill  in  this  way,  such  comple- 
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tion  has  necessarily  been  subject  to  external  evidence  as  to  wbetiier 
it  complied  with  the  purpose  of  the  drawer  of  the  bill  or  exceeded  the 
authority  granted  by  him  to  the  person  fiUinc  out  the  blanks.  These 
questions,  however,  have  usually  oeen  decided  in  the  American  courts 
under  the  common  or  statute  law  and  not  absolutely  according  to  the 
law  merchant  American  experience  on  the  subject  has  been  em- 
bodied  in  three  sections  of  tne  negotiable  instruments  law  of  the 
State  of  New  York,  as  follows : 

Skc.  32.  Where  an  instrument  expressed  to  be  payable  at  a  fixed  period  after 
date  is  issued  undated,  or  where  the  acceptance  of  an  instrument  payable  at  a 
fixed  period  after  sight  is  undated,  any  holder  may  insert  therein  the  true  date 
of  issue  or  acceptance,  and  the  instrument  sliall  be  payable  accordingly.  Tbe 
insertion  of  a  wrong  date  does  not  avoid  the  instrument  in  the  hands  of  a  sub- 
sequent holder  in  due  course;  but  as  to  him,  the  date  so  inserted  is  to  be  re- 
garded as  the  true  date. 

Sec.  33.  Where  the  instrument  is  wanting  In  any  material  particular,  the 
person  in  possession  thereof  has  a  prima  facie  authority  to  complete  it  by 
filling  up  the  blanks  therein.  And  a  signature  on  a  blank  paper  delivered  by 
the  person  making  the  signature  in  order  that  the  paper  may  be  converted  into 
a  negotiable  instrument  operates  as  a  prima  facie  authority  to  fill  it  up  as 
such  for  any  amount  In  order,  however,  that  any  such  instrument  when  com- 
pleted may  be  enforced  against  any  person  who  became  a  party  thereto  prior 
to  its  completion,  it  must  be  filled  up  strictly  in  accordance  with  the  authority 
given  and  within  a  reasonable  time.  But  if  any  such  instrument,  after  com- 
pletion, is  negotiated  to  a  holder  in  due  course,  it  is  valid  and  effectual  for  aU 
purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had  been  filled  up  strictly 
in  accordance  with  the  authority  given  and  within  a  reasonable  time. 

Sec.  34.  Where  an  incomplete  instrument  has  not  been  delivered,  it  will  not, 
if  completed  and  negotiated  without  authority,  be  a  valid  contract  in  the  bands 
of  any  holder  as  against  any  person  whose  signature  was  placed  thereon  before 
delivery. 

Xn.  rOBGEBT. 

(Question  28.)  The  obvious  effect  of  forgery,  in  the  opinion  of 
American  bankers  and  lawyers,  is  to  constitute  absence  of  contract 
between  parties  where  a  forged  indorsement  intervenes.  Each  signer 
of  a  negotiable  contract  under  the  law  merchant  undertakes  to  pay 
to  anyone  who  acquires  title  according  to  the  Isiw  merchant.  !ti  the 
absence  of  title  acquired  in  this  manner,  the  paper  is  not  negotiated 
according  to  the  law  merchant^  which  requires,  not  that  every  inter- 
vening holder  between  plaintiff  and  defendant  should  have  been 
owner  of  the  instrument  or  even  the  lawful  holder  of  it,  but  that 
every  intervening  indorsement  of  an  owner  should  be  genuine.  The 
holder  may  have  a  good  claim  against  indorsers  subsequent  to  the 
forged  indorsement,  but  can  not  go  behind  the  latter,  tor  want  of 
assent  on  the  part  of  the  signers.  There  are  cases,  of  course,  where 
a  party  is  estopped  from  setting  up  forgery.  These  rules  are  summed 
up  in  the  New  York  law  as  follows  (N.  I.  L.,  sec  42) : 

Where  a  signature  is  forged  or  made  without  authority  of  the  person  whose 
signature  it  purports  to  be,  it  is  wholly  inoperative,  and  no  right  to  retain  the 
instrument,  or  to  give  a  discharge  therefor,  or  to  enforce  payment  thereof 
against  any  party  thereto,  can  t>e  acquired  through  or  under  such  signature, 
unless  the  party  against  whom  it  is  sought  to  enforce  such  a  right  is  precluded 
from  setting  up  the  forgery  or  want  of  authority. 

A  material  alteration  of  the  contents  of  a  bill  by  the  holder  should 
discharge  all  parties  who  do  not  consent  thereto  from  liability  on 
the  bill. 
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(Question  29.)  It  would  be  highly  advantageous,  in  the  opinion  of 
American  bankers  and  merchants,  to  have  a  prescribed  form  of  pro- 
test, ^  expressing  in  each  language,  respectively,  the  essential  tacts 
required  to  constitute  a  valid  protest.  It  would  also  be  desirable  to 
have  the  law  prescribe  a  uniform  manner  of  protest  so  far  as  this  can 
be  done  without  departing  too  radically  from  existing  legal  metiiods 
in  various  countries. 

Alloivance  for  failure  to  make  protest  within  the  required  time 
as  the  result  of  force  maieure  should  be  made.  This  principle  is 
generally  reco^ized  by  American  law.  On  this  subject  it  is  de- 
clared by  the  New  York  law  (N.  I.  L.,  sec.  267) : 

Delay  in  noting  or  protesting  is  excused  when  delay  is  caused  by  circum- 
stances beyond  tlie  control  of  the  holder  and  not  imputable  to  his  default,  mis- 
conduct, or  negligence.  When  the  cause  of  delay  ceases  to  operate  the  blU 
most  be  noted  or  protested  with  reasonable  diligence. 

American  practice  has  been  opposed  to  protests  through  the  post 
office  as  not  mvolving  sufficient  certainty  of  adequate  notice  to  the 
party  liable,  but  possibly  provision  might  be  made  for  protest  in  this 
lorm  Tvhere  the  signature  to  a  registry  card  or  notice  mdicated  tibiat 
such  protest  had  been  received. 

(Question  30. J  In  regard  to  the  time  limitation  for  beginning 
suits,  there  is  a  reeling  among  American  bankers  that  the  limit  fixed 
hj  the  English  law  and  by  that  of  many  American  States,  which  is 
six  years,  is  reasonable.  The  proposal  of  the  Budapest  conference 
(rule  26),  that  "the  limitation  of  actions  upon  bills  of  exchange 
against  all  the  parties  shall  be  18  months  from  the  date  of  the  ma- 
turity of  the  bill,"  is  considered  short  for  many  classes  of  cases  which 
may  arise.  Bills  drawn  on  oriental  countries,  for  instance,  some- 
times present  cases  of  delay  and  difficulty  consuming  much  time  before 
conditions  reach  the  point  where  the  parties  feel  disposed  to  begin 
suit. 

There  is  apparently  no  reason  why  the  time  limit  should  differ  as 
against  the  acceptor  or  a^inst  the  drawer  or  indorser. 

(Question  31.)  The  time  from  which  the  limitation  should  be 
calculated  should,  in  the  opinion  of  American  bankers,  be  from  date 
of  acceptance,  in  the  case  of  the  acceptor,  or  from  date  of  protest 
for  nonacceptance. 

Against  the  drawer  and  the  indorser,  the  time  should  be  calculated 
from  the  date  of  the  sending  of  the  notice  of  dishonor.  This  is  con- 
sidered preferable  to  the  English  rule,  which  dates  the  time  from 
receipt  of  notice  by  drawer  or  indorser,  because  this  permits  con- 
troversy as  to  whether  notice  was  received. 

(Question  32.)  American  opinion  generally  favors  the  release  of 
all  parties  after  the  time  limitation  has  expired.  There  are  classes 
of  cases,  however,  in  which  a  party  who  has  lost  his  recourse,  owing 
to  the  time  limit,  might  be  entitled  to  the  right  to  summon  the  alleged 
debtors  into  court  and  cause  them  to  swear  that  they  have  not  enriched 
themselves  through  the  limit  having  expired. 
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B.  Pbomisbobt  Notes. 

(Question  88.)  The  law  governing  the  form  of  promissory  notes 
should  provide  that  the  maker  of  a  note  should  be  placed  in  the  same 
position  as  the  acceptor  of  a  bill  of  exchange  and  the  first  indorser 
of  a  note  in  the  position  of  the  drawer  of  an  accepted  bill  payable  to 
his  order,  except  that  provisions  as  to  acceptance  would  not  be 
necessary. 

(Question  84.)  The  general  provisions  regarding  negotiable  instru- 
ments should  apply  both  to  bills  of  exchange  and  to  promissory 
notes,  so  far  as  they  are  applicable,  as  to  form  and  interpretation, 
consideration,  negotiation,  the  rights  of  holders,  presentment,  notice 
of  dishonor,  discharge,  and  other  particulars. 

(Question  85.)  It  does  not  appear  to  be  necessarv  to  make  many 
separate  provisions  of  law  regarding  notes,  apart  irom  those  made 
for  bills  of  exchange,  but  some  differences  will  arise  from  the  nature 
of  the  differences  between  the  two  instruments.  A  promissory  note, 
for  instance,  if  negotiable,  can  not  be  made  conditionally,  while  a  bill 
may  be  accepted  conditionally. 

G.   PBIVATB  iNTEBNATIOn^AL  LaW. 

(Question  36.)  It  is  desirable  that  private  international  law  should 
continue  to  recognize  several  rules  wnich  have  already  b^n  applied 
in  many  adjudicated  cases.  One  of  these,  relating  to  the  legal  rights 
of  the  signers  of  a  bill,  is  correctly  set  forth  by  rule  1  of  the  Budapest 
conference  of  1908  in  the  following  terms: 

The  capacity  to  contract  by  means  of  a  bill  of  exchange  shall  be  determined 
by  the  general  capacity  to  enter  into  a  contract;  but  a  person,  although  incaiia- 
ble  of  bihding  himself  by  such  a  contract  in  his  own  country,  shall  also  be 
bound,  if  he  is  capable  of  so  binding  himself,  under  the  law  of  the  country  in 
which  he  contracts. 

It  may  be  added  that  American  decisions  have!  treated  more  len- 
iently the  capacity  to  transfer  a  negotiable  instrument  as  a  holder 
than  the  capacity  to  make  or  draw  such  an  instrument.    If  the  inca- 

i)acity,  aside  from  that  of  a  married  woman  at  common  law,  is  merely 
egal,  as  in  the  case  of  an  infant  possessed  of  full  mental  capacity,  or 
oi  a  corporation,  the  title  may  be  passed  in  favor  of  any  subsequent 
holder  against  other  parties  than  the  infant  or  corporation  whether 
the  transfer  is  by  indorsement  cfr  not. 

In  respect  to  the  form  of  the  obligation  contracted  by  the  signing 
of  a  bill  of  exchange  or  a  promissory  note,  American  opinion  is 
strongly  in  favor  of  determining  such  obligation  by  the  law  of  the 
place  where  the  contract  is  made,  the  same  rule  applying  to  the 
separate  contracts  arising  from  indorsement  or  acceptance. 

In  respect  to  the  formalities  to  be  fulfilled  with  reference  to  a  bill 
of  exchange  or  a  promissory  note  to  protect  the  rights  which  result 
from  it,  American  opinion  is  in  favor  of  conforming  these  formali- 
ties also  to  the  law  of  the  place  where  default  occurs  and  considering 
such  formalities  as  binding  upon  all  parties. 

Charles  A.  Conant, 
Delegate  of  the  United  States. 


II.— STATE3MBNT    OF    THE    AMERICAN    DBT.EGATB    AT    THE    THIRD 

PLENARY  SESSION  (JUNE  25,  1910).* 

M.  Conant  fait  au  nom  de  donGouvemement  la  declaration  suivante: 
Le  Gouvernement  des  Etats-Unis  est  d'avisde  prendre  toutes  les 
mesures  susceptibles  de  rendre  plus  commode  et  aentourer  de  nou- 
velles  garanties  Temploi  des  enets  de  commerce.  II  n'entre  point 
dans  les  attributions  du  Gouvemement  federal  de  l^^^rer  sur  des 
questions  qui  appartiennent  par  leur  nature  au  droit  priv6,  mais 
seulement  d'6dicter  en  pareille  matidre  des  r^les  applicables,  soit  . 
aux  contestations  entre  citoyens  des  diff^rents  Etats  de  TUnion,  soit 
aux  contestations  entre  sujets  des  Etats-Unis  et  sujets  des  autres 
pays;  ces  litiges  ressortissent  en  effet  aux  Tribunaux  F^d^raux. 
lie  monde  des  hommes  d'affaires  am^ricains  n'en  est  pas  moins 

{>6n6tr6  de  Tint^rM  que  pr6senterait  Tunification  de  la  legislation  ^ur 
es  effete  de  commerce;  cette  impression  s'est  traduite  jusqu'd,  ce  jour 
par  la  mise  en  vigueur  dans  trentesept  Etats  et  Territoires  de  TUnion — 
sur  un  totid  de  quarante-six  Etats  et  de  deux  territoires — de  divers 
textes  qui  tons  s'inspirent  d'un  projet  de  loi  sur  les  instruments 
d'echangen6gociables,  61abor6  par  une  commission  pour  Tunification 
des  lois.  Ces  textes  sont  identiques  quant  aux  grandes  lignes.  lis 
pr6sentent  des  divergences  de  d6tail  qui  r^ultent  des  habitudes  locales 
et  de  la  politique  particulidre  suivie  par  chaque  Etat  dans  le  domaine 
social,  mais  les  r^les  f ondamentales  concernant  la  f orme,  les  conditions 
de  validity  et  la  n^gociation  des  effets  ne  different  pas  sensiblement. 
La  premiere  en  date  de  ces  lois  a  £t6  vot^e  par  la  legislature  de  TEtat 
de  New- York  en  1897 ;  elle  a  6t6  adopt6e  telle  quelle,  au  cours  des  deux 
demidres  ann6es  seulement,  par  plusieurs  autres  Etats. 

Ces  faits  ont  6t6  cit6s  pour  les  deux  raisons  que  voici:  d'une  part, 
afin  de  pr6ciser  la  situation  dans  laquelle  se  treuve  le  d616gu6  am6ri- 
cain:  ce  dernier  doit  agir  par  Tinterm^diaire  du  minist^re  des  affaires 
etrangdres,  et  ne  peut  que  recommander,  sans  plus,  k  chacun  des 
Etats  de  FUnion  mdividuellement,  la  mise  en  vigueur  des  lois  qui 
lui  paraissent  desirables.  Et,  d'autre  part,  en  vue  de  donner  une 
id6e  du  temps  et  de  la  somme  de  travail  considerable  qu'il  a  fallu 
employer  pour  parvenir  k  Tunif  ormitfi  relative  qui  caract6nse  aujourd- 
'hui  la  legislation  americaine  sur  les  effets  de  commerce. 

On  con^oit,  dis  lors,  sans  peine  que  le  d6iegu6  des  Etats-Unis 
assumerait  une  •  responsabUite  trds  lourde  et  entreprendrait  un 
travail  difficilement  realisable  en  peu  de  temps  s'il  s'associait  k  la 
proposition  de  substituer  une  nouvelle  reglementation  k  la  legisla- 
tion presente  sur  les  instruments  d'echange  negociables;  u  en 
serait  de  mfime  s'il  proposait  une  modification  radicale  de  la  pratique 
courante  qui  s'est  etablie  sous  I'empire  de  cette  legislation. 

Etant  donne  le  point  de  vue  auquel  se  placent,  d'une  part,  les 
commer9ants  et  les  banquiers  amencains,  de  I'autre,  le  Gouveme- 

^  The  translation  of  this  statement  and  ol  the  next  following  Into  Bngllsh  will  be  found 
iQ  the  proceedings  of  (he  conference, 

mi 
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ment  des  Etats-Unis,  radoption  d'une  telle  ligne  de  condnito 
entratnerait  diverses  consequences  f&cheuses.  La  p6riode  transitoire 
entre  les  deux  regimes,  ancien  et  nouveau,  in^vitablement  marqu6e 
par  une  extr6me  confusion^  serait  assur6ment  de  longue  dur6e, 
puisqu'il  n'a  pas  fallu  moins  de  treize  ans  pour  obtenir  la  mise  en 
vigueur  des  dispositions  actuelles  dans  trente-sept  Etats  et  Territoires 
de  rUnion.  Mais  en  outre,  cette  manidre  de  proc6der  susciterait 
dans  les  cours  et  tribunaux  les  difficult6s  d' interpretation  qui  s'6Idvent 
toujours  lors  de  I'application  de  lois  faisant  table  rase  des  textes 
anciens  et  de  la  jurisprudence  ant^rieure. 

La  largeur  de  vues  .et  I'esprit  de  conciliation  dont  ont  fait  preuTe 
les  distingu6s  repr6sentants  de  TAllemagne,  de  la  Belgique,  ^de  la 
Suisse,  et  de  la  xl6publique  franpaise,  cette  digne  soeur  de  la  R6- 

Sublique  am^ricaine,  leur  ont  conquis  I'entidre  sympathie  du  d616gu6 
es  Etats-Unis,  comme  aussi,  sans  doute,  celle  de  toute  la  Conference. 
Si  I'on  pouvait  obtenir  une  uniformity  relative  de  la  legislation  et 
des  usages  concemant  les  effets  de  commerce,  au  moins  dans  les 
nombreux  Etats  de  I'Europe  continentale,  un  grand  pas  aerait 
d6}k  fait  dans  la  voie  des  encouragements  au  conmierce  international; 
il  en  serait  ainsi,  quand  bien  m6me  des  differences  continueraient  k 
subsister  entre  le  regime  de  I'Europe  continentale  d'une  part,  celui 
de  la  Orande-Bretagne,  des  colonies  britanniques  et  des  Etats-Ums 
de  Tautre. 

n  y  a  dans  la  pratique  europeenne,  specialement  en  matidre  d'effets 
intemationaux,  differentes  mesures  qui  seraient  susceptibles  d'Atre 
acceptees  par  les  banquiers  americains,  si  seulement  elles  pouvaient 
devenir  des  regies  communes  aux  principales  nations  conmierpantes. 
Certaines  prescriptions,  figurant  dei^  dans  Tacte  britannique  de 
1882  et  concemant  les  conflits  de  lois,  n'ont  pas  ete  reproduites 
dans  les  lois  des  Etats  americains;  elles  pourraient  dtre  introduites 
dans  ces  demidres  k  titre  d' additions  sans  entrer  veritablement  en 
opposition  avec  elles. 

Le  deiegue  des  Etats-Unis  est  dispose  k  conf erer  sur  ces  differents 
sujets  avec  les  representants  des  autres  Gouvemements  dans  la 
mesure  la  plus  lar^e;  mais  il  prefdre  ne  pas  entrer  en  ce  moment 
dans  le  detail  de  la  discussion  d'une  loi  uniforme;  les  Etats  americains 
ne  pourraient  substituer  cette  loi  k  leur  reglementation  actuelle  sans 
troubler  runiformite  relative  qui  a  pu  dtre  etablie  entre  le  regime  des 
differents  Etats  de  PUnion  et  celui  d' autres  nations  importantes 
par  leur  trafic  commerciaL 


III.— STATEMENT    OF    THE    AMERICAN    DELEGATE    AT    THE    SIXTH 

PLENARY  SESSION  (JULY  21,  1910)/ 

M.  Conant: 

Monsieur  le  PrSsident,  Messieurs, — C'est  de  tout  coeur  que  je  joins 
mes  felicitations  k  celles  que  plusieurs  de  mes  coUdgues  ont  adaress6es 
au  comity  central  at  k  ses  rapporteurs  au  sujet  du  projet  de  loi, 
e^alement  remarquable  par  sa  valeur  intrins^que  et  par  son  ampleur, 
qui  vient  d'fetre  soumis  a  rappr6ciation  de  la  conf6rence. 

Sur  beaucoup  de  ses  points  ce  projet  reproduit  les  dispositons 
edict^es  par  les  lois  de  la  Grande-!bretagne  et  des  Etats-Unis,  deux 
pays,  qui,  il  y  a  bien  des  ann^es,  ont  pris  une  louable  initiative  en 
cherchant  &  rendre  uniformes  les  lois  relatives  au  droit  de  change, 
en  vigueur  dans  les  divers  Etats  de  Tun  et  dans  les  diff^rentes  colonies 
de  r  autre. 

En  prescrivant  la  suppression  des  jours  de  gr&ce  et  Textension  du 
d^lai  accords  pour  faire  dresser  protfit,  vous  avez  donn£  votre 
adhesion  i,  deux  r^formes  que  les  banquiers  am^ricains  seront  tout 
particulidrement  disposes  h,  accepter. 

Comme  j'ai  eu  Thonneur  de  vous  Texposer  au  cours  do  ma  decla- 
ration lue  au  d6but  de  nos  reunions,  il  r6pugnerait  beaucoup  au 
16gislateur  am^ricain  d'avoir  k  d6faire  le  long  et  p6nible  travail 
gr&ce  auquel  Tuniformit^  du  droit  de  change  a  pu  ^tre  r6aliste  dans 
trente  cinq_  Etats  et  quatre  Territoires  de  TUnion,  ainsi  que  dans 
la  Grande-Bretagne  et  ses  d6pendances.  Sur  certains  points,  la 
port6e  et  le  caract^re  des  lois  am6ricaines  different  de  la  port^e  et 
du  caractdre  des  textes  en  vigueur  dans  TEurope  continentale.  Nous 
n'avons  point  de  code  de  commerce  distinct  des  lois  g6n6rales;  nous 
ne  faisons  aucune  difference  suivant  que  le  tireur  ou  le  signataire  d'un 
effet  sont  ou  non  des  commer^ants;  enfin  nous  n'avons  point  de 
tribunaux  sp^ciaux  appel^s  k  connattre  exclusivement  des  affaires 
conunerciales.  D^  lors,  il  nous  serait  plus  difficile  d'entreprendre 
r adoption  d'une  loi  uniforme  qu'il  ne  le  serait  dans  des  pays  oh 
I'existence  d'un  code  de  commerce  distinct  de  la  loi  civile  a  servi  de 
base  k  une  longue  s^rie  de  textes  et  de  coutumes. 

La  difficult^  qu'a  pr6sentee  la  confection  d'un  projet  de  loi  uni- 
forme ressort  clairement  de  ce  fait  que,  malgr6  leur  nabilete  consom- 
m6e,  vos  disting^es  rapporteurs  se  sont  vus  contraints  de  s'en 
remettre  i,  la  legislation  ou  h,  la  pratique  de  chaque  pays,  ou  aux 
prescriptions  du  droit  civil  proprement  dit,  en  ce  qui  conceme  vingt- 
trois  points  des  diff^rents  articles  du  projet. 

La  realisation  de  Funiformite  du  droit  de  change  se  heurte  aux 
Etats-Unis  k  un  nouvel  obstacle:  ainsi  que  Pa  decide  la  plus  haute 
juridiction  du  pays,  le  Gouvemement  Federal  n'a  pas  qualite  pour 
edicter  des  rdgles  le^latives  concemant  les  effets  de  commerce, 
nationaux  ou  intemationaux.  Ces  documents  sont  re^ardes  comme 
presentant  le  caractdre  d'actes  contractuels  et  soumis  comme  tels 

^  See  note  to  next  preceding  statement. 
74733'— S.  Doc.  768, 61-3 21  821 
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aux  lois  des  Etats  particuliers;  les  Tribunaux  f£d6raux  n'ont  done  k 
s'en  occuper  que  s  il  surgit  dans  un  cas  particulier  un  conflit  entre 
les  lois  de  plusieurs  Etats,  fait  qui  exige  rinterpr6tation  des  textes 
et  un  arbitrage  entre  leurs  dispositions. 

Je  ne  m'arrfiterai  point  aux  difficult6s  que  pr6sente  la  collabora- 
tion sans  restriction  oes  Etats-Unis^  k  la  realisation  d'une  loi  uniforme 
sur  le  droit  de  change.  Mais  je  tiens  k  declarer  que  faurai  grand 
plaisir  k  porter  k  la  connaissance  du  Gouvemement  F6a6ral  le  projet 
qui  sortira  des  travaux  de  la  conference,  et  k  attirer  sur  ce  demier 
1  attention  des  associations  am6ricaines  qui  ont  d6\k  d6ploy6  tant 
d'efForts,  d'ailleurs  fructueux,  en  vue  de  rendre  uniforme  la  legisla- 
tion des  diflF6rents  Etats  de  TUnion.  Je  suis  fond6  k  vous  aflirmer 
que  ces  associations  examineront  avec  beaucoup  d'attention  ce  projet, 
en  vue  de  lui  emprunter  celles  de  ses  dispositions  qui,  n'^tant  pas 
incompatibles  avec  notre  systdme  de  lois  et  notre  pratique  commer- 
ciale,  seraient  de  nature  k  modifier  dans  un  sens  favorable  les  pre- 
scriptions legislatives  actuellement  en  vigueur. 

Je  tiens  k  donner  k  votre  excellence  et  k  mes  coll^^es  Tassurance 
de  la  sympathie  avec  laquelle  le  Gouvemement  des  Etats-Unis  envi- 
sage Teffort  que  tente  actuellement  la  conference  en  vue  de  jeter 
bas  les  barri^res  que  Tenchevetrement  des  lois  en  conflit  a  dress^es 
centre  le  libre  mouvement  des  affaires  et  des  capitaux. 
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I.  REPLY  TO  THE  QtESTIONNAIRE. 
No.   10.] 

Sir  Edward  Chrey  to  Baron  Gericke, 

Foreign  Office,  March  j?j?,  1910, 

Sm:  With  reference  to  the  memoranduto  which  M.  van  der  Goes 
was  good  enough  to  communicate  to  me  on  the  15th  October  last 
respecting  the  proposed  international  conference  on  the  laws  relating 
to  bills  of  exchange,  and  which  was  accompanied  by  a  Questionnaire, 
designed  to  elicit  tne  views  of  the  several  States  represented  at  the 
conference,  on  the  various  points  which  might  arise  for  discussion, 
I  now  have  the  honor  to  transmit  to  you  a  memorandum  in  response 
thereto. 

You  will  have  learned  from  my  note  of  the  5th  July,  1909,  that  in 
the  opinion  of  His  Majesty's  Government  valuable  results  would  be 
more  likely  to  ensue  from  the  labors  of  the  conference  if  it  devoted 
itself  in  the  first  place  to  ascertaining  the  various  points  on  which  the 
laws  of  the  countries  represented  were  already  in  agreement  and 
those  on  which  they  differed,  so  as  to  pave  the  way  for  the  subsequent 
adjustment  of  those  differences.  For  the  same  reason  His  Majesty's 
Government  feel  that  the  greatest  assistance  they  can  now  give  to  the 
work  of  the  delegates  will  be  to  give  their  answers  to  the  Question- 
naire in  the  shape  of  a  succinct  statement  of  the  law  and  practice  in 
force  in  this  country  on  each  point.  The  accompanying  memorandum 
has  accordingly  been  framed  on  that  basis;  annexed  to  it  will  be 
found  a  copy  of  the  code  in  which  the  law  in  this  country  on  bills 
of  exchan^  was  embodied  in  1882. 

Should  it  be  the  desire  of  the  Netherlands  Government  to  circulate 
the  inclosed  memorandum  to  the  other  Governments  participating 
in  the  conference,  I  have  the  honor  to  request  that  the  reasons  given 
in  the  present  note  for  limitation  of  its  scope  may  be  circulated  at  the 
same  time. 

I  have,  etc.,  E.  Grey. 

[Inclosure  in  No.   10.] 

Memorandum  of  His  Britannic  Majesty's  Government,  in  Response  to  the 
**  Questionnaire  "  of  the  Netherlands  Government,  indicating  the  Rules 
now  in  force  in  the  United  Kingdom. 

Question  1.  From  the  point  of  view  of  the  United  Kingdom  it  is  difficult  to 
discuss  the  law  of  bills  of  exchange  apart  from  the  law  relating  to  checks, 
because  a  check  is  a  bill  of  exchange  with  certain  peculiar  incidents  of  its  own. 

A  check  is  defined  by  the  bills  of  exchange  act  as  a  "  bill  of  exchange  drawn 
on  a  banker  payable  on  demand.** 
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The  code  then  specifies  certain  rules  which  are  applicable  only  to  checlcs,  bat 
subject  to  those  rules  the  ordinary  law  relating  to  bills  of  exchange  appli«  to 
checks.     (Bill  of  exchange  net,  sec;  73.) 

Question  2.  Having  regard  to  the  form  of  acts  of  Parliament  in  the  United 
Kingdom,  and  to  the  fact  that  there  is  no  line  of  demarkation  between  mercan- 
tile law  and  the  ordinary  common  law,  it  would  be  Impracticable  to  assent  to 
any  model  law ;  only  uniformity  of  principle  could  be  aimed  at 

Question  3.  It  would  be  convenient  if  the  various  commercial  nations  coaM 
agree  on  settling  conflicts  of  laws  on  uniform  principles,  but  it  is  diificuU  to 
confine  such  settlements  to  a  single  subject  such  as  bills  of  exchange. 

Question  4  (a).  The  law  of  the  United  Kingdom  on  bills  of  exchange  does  not 
require  a  bill  of  exchange  to  state  on  its  face  that  it  is  a  bill  of  exchange,  and 
with  the  exception  of  bills  of  exchange  drawn  in  a  set,  the  word  "exchange' 
does  not  appear  in  practice. 

It  is  an  essential  principle  of  the  law  that  the  substance  and  not  the  form 
of  an  instrument  should  be  considered.  (Of.  sec.  3  of  bills  of  exchange  act 
which  enumerates  the  essentials  of  a  bill.) 

Question  4  (&).  A  bill  of  exchange  need  not  specify  the  value  given,  or  that 
any  vnlue  has  been  given  therefor,  the  reason  being  that  the  law  raises  a 
presumption  of  value.    (Bills  of  exchange  act,  sec.  3,  subsec.  4.) 

Question  4  (c).  The  rule  of  distantia  loci  dees  not  prevail  in  the  United  King- 
dom, and,  indeed,  is  expressly  negatived  by  the  provision  that  a  bill  need  not 
specify  the  place  where  it  is  drawn  or  the  place  where  it  is  payable.  (  Bills  of 
exchange  act,  sec.  3,  subsec.  4.) 

Question  5  (a).  A  bill  of  exchange  may  be  drawn  payable  to  ^'hearer.** 
(Bills  of  exchange  act^  sec.  3,  subsec.  1.) 

Question  5  (&).  A  bill  of  exchange  may  be  drawn  payable  to  the  order  of  the 
drawer,  and  it  may  even  be  drawn  payable  to  the  order  of  the  drawee.  (Bill* 
of  exchange  act,  sec.  5,  subsec.  1. ) 

Question  5  (c).  A  bill  of  exchange  may  be,  and  very  often  is,  drawn  for  the 
account  of  a  third  party.  (Cf.  bills  of  exchange  act,  sec.  68,  subsec.  1,  as  to 
payment  for  the  honor  of  such  party. ) 

Question  5  (d).  A  bill  of  exchange  may  indicate  a  referee  or  referees  in  case 
of  need  ( "  besoin  **).     ( Bills  of  exchange  act,  sec.  15. ) 

Question  5  (e).  It  is  in  the  option  of  the  holder  to  resort  to  a  referee  In  case 
of  need  or  not,  as  he  thinks  fit,  and  it  is  immaterial  whether  the  referee  has 
been  indicated  by  the  drawer  or  by  an  indorser.  (Bills  of  exchange  act, 
sec.  15.) 

Question  5  (/).  The  clause  "retour  sans  frais"  or  any  equivalent  is  recog- 
nized in  England.  The  code  provides  that  the  drawer  or  any  indorser  niny 
insert  an  express  stipulation  waiving,  as  regards  himself,  some  or  all  of  the 
holder's  duties.     ( Bills  of  exchange  act,  sec.  15. ) 

In  some  countries  the  clause  "retour  sans  frais**  inures  for  the  benefit  of  all 
subsequent  indorsers.  In  the  case  of  a  bill  so  indorsed  in  a  foreign  country 
the  like  effect  would  probably  be  given  to  it  in  the  United  Kingdom.  (Bills  of 
exchange  act,  sec.  72,  subsec.  2.) 

Question  5  (g).  The  law  recognizes  an  indorsement  with  the  clause  "sans 
garantie  "  or  "  sans  recours,"  or  any  similar  terms.  (Bills  of  exchange  act, 
sec.  16,  subsec.  1.) 

Question  5  (h).  A  bill  may  be  drawn  payable  to  a  particular  person  only. 
and  a  bill  may  be  indorsed  payable  to  a  particular  person  only  so  that  he  can 
not  further  indorse  it.     (Bills  of  exchange  act,  sec.  8,  subsecs.  1  and  4.) 

Question  6  (a).  The  act  is  silent  as  to  the  duty  of  the  drawer  to  druw  a  bill 
in  a  set.     It  is  left  as  a  matter  to  be  arranged  beween  the  parties  themselves. 

Question  6(&)  and  (c).  No  special  form  is  prescribed,  but  each  part  of  tbe 
set  must  be  numbered  and  must  contain  a  reference  to  the  other  parts.  If  this 
be  not  done,  and  the  different  parts  get  into  the  hands  of  different  holders  in 
due  course,  each  part  constitutes  a  separate  bill  and  can  be  enforced  as  such. 

So,  too,  if  the  drawee  accepts  two  i;arts  of  a  set,  and  those  parts  get  into  the 
hands  of  different  holders  in  due  course,  the  acceptor  is  liable  on  both.  (Bills 
of  exchange  act,  sec.  71.) 

Question  6  (d).  "Copies"  of  bills  of  exchange  drawn  and  negotiated  in  the 
United  Kingdom  are  not  customary,  but  if  any  question  arose  in  the  United 
Kingdom  regarding  a  copy  made  abroad  it  would  be  determined  in  accordance 
with  the  law  of  the  place  where  the  copy  was  made.  (Bills  of  exchange  act, 
;8ec.  32,  subsec.  1,  and  sec  72,  subsecs.  1  and  2.) 


Iia^TEBNATIOKAL  CONFEBEKGE  ON  BILLS  OF  EXCHANGE.        325 

Question  7.  Documentary  bills  are  very  common  in  certain  trades  in  tbe 
United  Kingdom,  but  tbe  law  does  not  specifically  deal  with  them,  and  the 
parties  are  left  to  make  their  own  arrangements  with  regard  to  them  without 
any  interference  on  the  part  of  the  law. 

Question  8  (a).  The  indorser  of  a  bill  may  indorse  it  in  any  form  he  likes  to 
adopt.  The  indorsement  may  be  absolute,  conditional,  or  restrictive.  (Bills  of 
exchange  act,  sees.  32,  38,  and  35.) 

Ordinarily  an  Indorsement  transfers  the  property  in  the  bill  and  guarantees 
its  payment  to  the  holder,  but  by  the  use  of  appropriate  words  the  indorser  may 
either  exclude  his  liability  while  transferring  the  property  or  may  guarantee 
payment  of  a  bill  in  which  he  has  no  property.  (Bills  of  exchange  act,  sees. 
15  and  56.) 

Question  8  (&).  The  simple  signature  of  an  indorser  operates  as  an  indorse- 
ment in  blank  and  makes  the  bill  payabel  to  "bearer,"  giving  the  bearer  all 
the  rights  of  an  indorsee  under  a  special  indorsement  (Bills  of  exchange  act, 
sees.  1  and  6,  and  sec.  34,  subsec.  1. ) 

Question  8  (c).  The  law  recognizes  procuration  indorsements.  (Bills  of  ex- 
change act,  sec.  26.) 

Question  8  (d).  A  bill  of  exchange  may  be  indorsed  after  maturity,  but  where 
a  bill  is  Indorsed  after  it  is  overdue  the  holder  can  not  acquire  or  give  a  better 
title  thereto  than  that  of  the  person  ^om  whom  he  took  it  (Bills  of  exchange 
actr  sec.  86,  subsecs.  1  and  2.) 

Question  0.  The  law  leaves  it  to  the  parties  conoerned  to  make  their  own 
arrangements  as  to  tbe  value  ("provision")  to  be  furnished  to  the  drawee  or 
acceptor ;  if,  however,  the  bill  has  been  accepted,  the  acceptor  is  bound  to  pay  a 
holder  for  value.  (Bills  of  exchange  act,  sec.  28.)  The  general  view  of  the 
law  is  that  a  bill  of  exchange  constitutes  a  form  of  commercial  currency  and 
does  not  necessarily  imply  the  payment  of  a  mercantile  debt. 

Question  10  (a).  Where  a  bill  is  payable  after  sight,  or  where  a  bill  expressly 
stipulates  that  it  shall  be  presented  for  acceptance,  or  where  a  bill  is  drawn 
payable  elsewhere  than  at  the  residence  or  place  of  business  of  the  drawee,  it 
must  be  presented  for  acceptance  before  it  can  be  presented  for  payment.  In 
all  other  cases  the  holder  is  under  no  obligation  to  present  for  acceptance, 
thouif^  he  would  naturally  do  so  for  his  own  protection.  If  a  bill  does  not  fall 
within  one  of  the  above  classes,  it  Alight  be  drawn  in  the  form  "  pay  without 
acceptance,"  but  this  is  most  unusual.     (Bills  of  exchange  act,  sec.  39.) 

Question  10  (&).  A  bill  drawn  passable  at  sight  does  not  require  acceptance, 
but  a  bill  drawn  payable  after  sight  does  require  it 

QueFtion  11  (a).  The  acceptance  must  be  on  the  bill  itself,  and  not  on  a  sep- 
arate document.  The  simple  signature  of  the  drawee  on  the  bill  amounts  to  an 
acceptance.     (Bills  of  exchange  act,  sec.  7,  subsec.  2.) 

Question  11  (b).  An  acceptance  may  be  either  absolute  or  qualified  (i.  e., 
conditional,  partial,  or  to  pay  only  at  a  particular  place),  but  the  holder  is  not 
bound  to  receive  the  qualified  acceptance,  and  if  he  elects  to  take  it  he  may  lose 
his  recourse  against  the  drawer  and  indorsers  unless  they  liave  authorized  or 
subsequently  assent  to  the  qualification.  (Bills  of  exchange  act,  sec.  19;  and 
note  sec.  44,  subsec.  2,  as  to  partial  acceptances.) 

Question  11  (c).  The  drawee  may  cancel  his  acceptance  unless  he  has  deliv- 
ered it  to  the  holder  or  notified  the  holder  that  he  has  accepted  it  (Bills  of 
exchange  act,  sec.  21,  subsec.  1.) 

Question  12  (a).  A  bill  off  exchange  is  dishonored  by  nonacceptance  when  it  is 
properly  presented  for  acceptance  and  acceptance  is  not  obtained  within  the 
customary  time,  or  when  presentment  for  acceptance  is  excused  by  law  and  the 
bill  is  not  accepted.     (Bills  of  exchange  act,  sec.  43.) 
The  "  customary  time  "  is  practically  24  hours. 

Question  12  (&).  When  a  bill  of  exchange  is  dishonored  by  nonacceptance  an 
immediate  right  of  recourse  against  the  drawer  and  Indorsers  for  the  full 
amount  of  the  bill  and  expenses  accrues  to  the  holder  and  no  presentment  for 
payment  is  necessary.     (Bills  of  exchange  act.  sec.  43,  subsec.  2.) 

Question  12  (c).  When  a  bill  is  refused  acceptance  the  holder  has  recourse  to 
his  ordinary  legal  remedies,  which  are  the  same  as  when  a  bill  is  dishonored  by 
nonpayment  He  may  re-present  the  bill  at  maturity,  but  he  is  under  no  obliga- 
tion to  do  so.     (Bills  of  exchange  act,  sec.  43,  subsec.  2.) 

Question  13.  If  the  acceptor  of  a  bill  fails  before  it  matures  the  holder  may 
cause  it  to  l>e  protested  for  better  security,  but  this  does  not  give  the  holder 
any  right  to  demand  security  from  the  drawer  and  indorsers.  (Bills  of  ex- 
change act,  sec.  51,  subsec.  6.) 
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Question  14  (a).  Where  a  bill  of  exchange  has  been  protested  for  dishonor  bj 
nonacceptance  or  protested  for  better  security,  and  Is  not  overdue.  It  may  be 
accepted  for  the  honor  of  any  party  liable  or  for  the  honor  of  the  persoa  for 
whose  account  the  bill  is  drawn.     (Bills  of  exchange  act,  sec.  65,  subsec.  1.) 

Question  14  (&).  Any  person  not  being  a  party  already  liable  on  the  bill 
with  the  consent  of  the  holder,  accept  it  for  honor.     (Bills  of  exchange  act, 
65,  subsec.  1.) 

Question  14  (c).  An  acceptance  for  honor  must  be  written  on  the  bill, 
indicate  that  it  is  an  acceptance  for  honor,  and  must  be  signed  by  the  acceptor 
for  honor.     (Bills 'of  exchange  act,  sec.  65,  subsec.  2.) 

Question  14  (d).  The  acceptor  for  honor  engages  that  he  will  on  due  presenta- 
tion pay  the  bill  according  to  the  tenor  of  his  acceptance  if  it  is  not  paid  by  the 
drawee,  provided  that  it  has  been  duly  presented  for  payment  and  protested 
for  nonpayment  and  that  he  gets  the  requisite  notice  of  these  facts. 

Question  15  (a).  The  code  of  the  United  Kingdom  does  not  recogniase  tbe 
**  aval  "  of  the  foreign  codes.  Any  collateral  guarantee  of  a  bill  would  be  dealt 
with  according  to  the  ordinary  civil  law.  As  a  substitute  for  the  "  aval "  any 
person  who  wishes  to  guarantee  a  bill  may  write  his  name  on  it  and  tliereby 
incur  the  same  liability  as  an  ordinary  indorser.  (Bills  of  exchange  act, 
sec.  oo. } 

Question  15  (6).  If  a  bill  of  exchange  drawn  in  a  foreign  country  is  accom- 
panied by  an  "  aval,"  it  seems  that  effect  would  be  given  to  it  according  to  tbe 
law  of  the  place  where  the  "aval"  is  given.  (Bills  of  exchange  act,  sec.  72, 
subsecs.  1  and  2.) 

Question  16.  The  custom  of  drawing  bills  payable  on  market  days  ("en 
folre  " )  is  obsolete  in  the  United  Kingdom,  but  not  prohibited.  Bills  so  drawn 
would  come  under  the  category  of  "  bills  payable  at  a  future  date." 

The  law  draws  a  distinction  between  bills  payable  at  sight  or  on  demand  and 
bills  payable  at  a  future  time.  Bills  payable  at  sight  or  on  demand  are  pay- 
able on  presentation.  Bills  payable  at  a  future  time  are  entitled  as  of  ri^bt  to 
three  days  of  grace,  with  this  qualification :  That  if  the  last  day  of  grace  is  a 
statutory  holiday,  then  the  bill  is  payable  on  the  succeeding  business  day; 
whilst  if  the  last  day  of  grace  is  a  common  law  holiday  (e.  g.,  Sunday  or  €k>od 
Friday),  the  bill  is  payable  on  the  preceding  business  day.  (Bills  of  exchange 
act,  sec.  14.) 

The  conP'Miuence  is  that  a  bill  is  sometimes  entitled  to  only  two  days  of  grace, 
while  in  Ov-er  cases  It  Is  entitled  to  four  days  of  grace. 

Question  17  (a).  Subject  to  certain  exceptions  ("force  majeure,"  etc.),  a  bill 
payable  at  sight  or  on  demand  must  be  presented  for  payment  within  a  reason- 
able time,  but  no  precise  limits  are  prescribed.  (Bills  of  exchange  act,  sec  45. 
subsec.  2.) 

When  a  bill  is  not  payable  on  demand  (i.  e.,  when  it  is  payable  at  a  future 
date),  it  must,  subject  to  the  like  provisions,  be  presented  for  payment  on  tbe 
day  on  which  it  falls  due,  allowing  for  days  of  grace.  (Bills  of  exchange  act, 
sec.  45,  subsec.  1.) 

Presentment  for  payment  must  be  made  at  a  reasonable  hour,  which,  in  tbe 
case  of  business  houses,  means  the  ordinary  business  hours.  (Bills  of  exchange 
act,  sec.  45,  subsec.  3.) 

Question  17  (6).  The  holder  of  a  bill  can  not  be  compelled  to  receive  payment 
before  maturity.     (Bills  of  exchange  act,  sec.  59,  subsec.  1.) 

Question  17  (c).  Payment  before  maturity  only  dslcharges  the  instrument  as 
between  the  particular  parties  (bills  of  exchange  act,  sec.  59,  subsec.  1),  and 
operates  as  a  purchase  of  the  bill  by  the  payer. 

Question  17  (d).  A  bill  of  exchange  must  purport  to  be  payable  in  lefzskl 
currency  and  the  holder  is  entitled  to  demand  payment  in  legal  currency  (cf. 
bills  of  exchange  act,  sec.  3,  subsec.  1),  but  when  the  time  of  payment  arrive 
there  is  nothing  in  law  to  prevent  the  holder  receiving  satisfaction  of  the  bill  in 
any  form  which  he  likes  to  accept. 

Where  a  bill  drawn  abroad,  but  payable  in  the  United  Kingdom,  is  expressed 
to  be  payable  in  a  foreign  currency,  the  amount  must,  in  the  absence  of  some 
express  stipulation  on  the  face  of  the  bill,  be  calculated  in  E2nglish  money 
according  to  the  current  rate  of  exchange  for  sight  drafts.  (Bills  of  exchange 
act,  sec.  72,  subsec.  4.) 

Question  17  (e).  The  holder  of  a  bill  is  not  bound  to  accept  part  payment, 
but,  if  he  likes  to  take  it,  the  bill  is  discharged  pro  tanto,  and  he  can  proceed 
against  the  parties  liable  thereon  for  the  balance. 
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Question  18  (a).  When  a  bill  has  been  protested  for  nonpayment,  any  per- 
Bon  may  intervene  and  pay  It  for  the  honor  of  any  party  liable  thereon  or  for 
the  lionor  of  the  person  for  whose  account  the  bill  is  drawn.  (Bills  of  exchange 
act,  sec.  68,  subsec.  1.) 

Question  18  (&).  Payment  for  honor  must  be  attested  by  a  notarial  act  of 
honor,  which  may  be  appended  to  the  protest  or  form  an  extension  of  it,  and 
this  roust  be  founded  on  a  declaration  by  the  payer  declaring  his  intention  to 
pay  tlie  bill  for  honor  and  for  whose  honor  he  pays  it  (Bills  of  exchange  act, 
sec.  68,  subsecs.  3  and  4.) 

Question  18  (c).  Where  a  bill  has  been  paid  for  honor,  all  parties  susequent 
to  tlie  party  for  whose  honor  it  is  paid  are  discliarged,  and  the  payer  for 
honor  succeeds  to  the  rights  and  duties  of  the  holder  as  regards  the  party  for 
whose  lionor  he  pays  and  all  parties  liable  to  that  party.  (Bills  of  exchange 
act,  sec.  68,  subsec.  5.) 

Question  19  (a).  As  regards  the  acceptor  no  formalities  are  required.  The 
holder  may  sue  him  at  once  if  he  does  not  pay.  (Bills  of  exchange  act,  sec.  52, 
subsec.  3,  and  sec.  54,  subsec.  1.) 

As  regards  the  drawer  and  indorser,  a  distinction  is  drawn  between  inland 
and  foreign  bills.  An  inland  bill  need  not  be  protested.  A  foreign  bill  must  l>e 
protested;  it  must  be  "noted  for  protest"  on  the  day  of  dishonor,  but  the 
protest  may  be  extended  at  any  subsequent  time.  Whether  the  bill  be  inland  or 
foreign,  notice  of  dishonor  must  be  given  to  the  drawer  and  indorsers. 

In  the  absence  of  special  circumstances  ("force  majeure,"  etc.),  where  the 
person  giving  and  the  person  to  receive  notice  reside  in  the  same  place,  the 
notice  must  be  given  or  sent  off  in  time  to  reach  the  latter  on  the  day  after  the 
dishonor  of  the  bill,  and  where  the  person  giving  and  the  person  to  receive  notice 
reside  in  different  places  the  notice  must  be  sent  off  on  the  day  after  the  dis- 
honor of  the  bill,  if  there  be  a  post  at  a  convenient  hour  on  that  day,  and  if 
there  be  no  post  on  that  day,  then  by  the  next  post  thereafter.  (Bills  of  ex- 
change act  sec.  49.  subsec.  12.) 

Question  20.  The  object  of  the  rules  regulating  the  right  of  recourse  is  two- 
fold: (1)  To  give  official  notice  to  the  drawer  and  indorsers  that  the  bill  has 
been  dishonored  and  (2)  to  enable  them  to  take  prompt  steps  to  protect  them- 
selves from  the  consequences  of  such  dishonor. 

Question  21.  The  holder  may  either  give  notice  to  his  Immediate  Indorser, 
trusting  to  him  to  pass  it  on  to  prior  indorsers  and  the  drawer,  or  he  may  him- 
self give  notice  to  all  prior  parties.  He  need  not  observe  the  order  In  which 
the  various  indorsers  appear  on  the  bill,  but  may  claim  on  any  one  of  them  that 
he  chooses.     (Bills  of  exchange  act,  sec.  49,  subsec.  3.) 

Question  22.  When  a  bill  of  exchange  is  dishonored,  no  distinction  is  drawn 
between  the  drawer  and  Indorsers.  All  are  entitled  to  the  same  notice  of  dis- 
honor, and  are  alike  discharged  If  such  notice  is  not  given.  (Bills  of  exchange 
act,  sec.  48.) 

(Question  23.  When  a  bill  has  been  lost  the  holder  has  two  remedies:  (1)  He 
may  apply  to  the  drawer  to  give  him  another  bill,  but  the  drawer  is  entitled  to 
demand  security  in  case  the  lost  bill  should  turn  up  in  the  hands  of  another 
person;  (2)  under  an  order  of  the  court,  and  on  giving  the  proper  indemnity, 
he  may  bring  an  action  on  the  lost  bill  Ju^t  as  If  It  had  not  been  lost.  (Bills 
of  exchange  act,  sees.  69  and  70. ) 

Question  24.  The  procedure  by  "  amortissement "  is  not  known  in  the  United 
Kingdom. 

Question  25.  Although  the  law  provides  a  procedure  under  which  the  person 
who  was  the  holder  of  a  lost  bill  can  obtain  a  fresh  bill  from  the  drawer,  it  pro- 
vides no  machinery  for  obtaining  the  signatures  of  the  acceptor  and  indorsers. 

Question  26.  If  there  be  any  material  omission  in  a  bill  of  exchange  (as,  for 
instance,  in  the  date  or  sum  payable^  or  in  the  name  of  the  holder),  the  holder 
of  the  bill  has  prima  facie  authority  to  fill  up  the  omission,  and  even  if  it  be 
wrongly  or  fraudulently  filled  up,  It  Is  enforceable  according  to  Its  tenor  as  filled 
up  If  It  gets  Into  the  hands  of  a  holder  in  due  course.  (Bills  of  exchange  act, 
sec.  20.) 

Question  27.  The  law  of  the  United  Kingdom  does  not  recognize  the  rule  of 
distantla  loci,  so  that  a  false  statement  of  the  place  where  the  bill  is  drawn 
("supposition  de  lieu  ")  would  be  immaterial,  nor  does  it  require  any  statement 
of  the  value  received,  so  a  false  statement  of  value  received  ("supposition  dv 
valeur'*)  would  also  be  immaterial. 


828       INTEBNATIONAL  OONFEBEKCB  OK  BILLS  OF  EXGHAKOB. 

If  the  name  of  the  payee  is  that  of  a  fictitious  or  nonexisting  person  **  sup- 
position de  nom"),  so  that  a  genuine  indorsement  is  an  impossibility,  the  Wi 
may  be  treated  as  payable  to  bearei*.     (Bills  of  exchange  act,  sec.  7  (3).) 

Question  28  (a).  Where  the  signature  of  the  drawer,  Indorser,  or  acceptor  ii 
forged  the  general  rule  is  that  such  signature  Is  wholly  inoperative,  and  no  riidit 
to  retain  the  bill  or  enforce  payment  thereof  against  any  party  can  be  acquired 
through  or  under  that  signature ;  and  if  the  drawee  or  acceptor  pays  the  bill  io 
ignorance  that  the  signatures  of  the  drawers  or  indorsers  have  beeu  forged,  lie 
is  not  discharged  by  that  payment.     (Bills  of  exchange  act,  sec.  24.) 

To  this  rule  there  is  an  important  exception  in  favor  of  bankers.  If  a  banker, 
in  good  faith  and  in  the  ordinary  course  of  business,  pays  a  check  or  other  de- 
mand draft  drawn  on  him,  he  is  not  responsible  for  the  authenticity  of  any  in- 
dorsements, and  the  payment  is  a  good  discharge  as  between  him  and  his  cus- 
tomer.    (Bills  of  exchange  act,  sec.  60.) 

Question  28  (b).  Where  a  bill  or  acceptance  is  materially  altered  without  the 
assent  of  all  parties  liable,  the  bill  as  a  general  rule  is  nullified  except  as  re- 
gards a  party  who  has  made  or  authorized  the  alteration  and  indorsers  sutwe- 
quent  to  him,  but  there  is  an  exception  to  this  rule  where  the  alteration  is  not 
apparent 

In  such  case  the  holder  in  due  course  may  enforce  the  bill  according  to  its 
original  tenor  before  it  had  been  altered.     (Bills  of  exchange  act,  sec.  64.) 

Question  29  (a).  As  regards  form,  a  protest  must  contain  a  copy  of  the  bill, 
and  must  be  signed  by  the  notary  making  it.  It  must  specify  the  person  at 
whose  request  the  bill  is  protested,  the  date  and  place  of  protest,  the  reason  for 
protesting  the  bill,  the  demand  made,  the  answer  given  (if  any),  or  the  fact 
that  the  drawee  or  acceptor  could  not  be  found.  (Bills  of  exchange  act,  sec  51, 
snbsec.  7.) 

Subject  to  certain  exceptions  ("force  majeure,"  etc.)  a  bill  must  be  noted 
for  protest  on  the  day  of  its  dishonor.  The  formal  protest  can  then  be  drawn 
up  at  any  time.     (Bills  of  exchange  act,  sec.  51,  subsecs.  4  and  9.) 

Question  29  (&).  If  a  bill  is  presented  through  the  post  office  and  returned 
to  the  holder  by  post  dishonored,  it  may  be  protested  at  the  place  to  which  it  Is 
returned;  and  if  a  bill  is  drawn  payable  elsewhere  than  where  the  drawee 
resides,  it  must  be  protested  at  that  place. 

If  a  bill  is  dishonored  in  a  place  where  there  is  no  notary  its  dishonor  may 
be  certified  by  a  householder  in  the  presence  of  two  witnesses.  The  certificate 
operates  as  if  it  were  a  formal  protest.     (Bills  of  exchange  act,  sec.  94.) 

Question  80.  If  a  bill  is  dishonored,  the  acceptor,  the  drawer,  and  the 
indorsers  may  be  sued  at  any  time  within  six  years  of  the  dishonor ;  and  under 
certain  conditions  this  time  may  be  extended,  as,  for  instance,  where  a  party 
sued  has  made  part  payment  on  account.     (Statute  of  limitations.) 

Question  81.  The  time  begins  to  run  in  favor  of  the  acceptor  from  the  time 
when  he  dishonored  the  bill,  and  as  regards  the  drawer  or  Indorser,  from  the 
time  when  he  received  notice  of  dishonor. 

Question  32.  No  such  procedure  is  known  in  the  United  Kingdom. 

PROMISSORY  NOTES. 

Question  38.  As  regards  form,  the  requisites  of  a  promissory  note  are  similar 
to  those  of  a  bill  of  exchange ;  e.  g.,  it  may  be  drawn  i)ayable  to  order  or  to 
bearer  or  to  a  particular  person  only.     (Bills  of  exchange  act,  sec.  83.) 

Question  34.  The  provisions  relating  to  a  bill  of  exchange  apply  in  general  to 
promissory  notes,  the  maimer  of  the  note  corresponding  with  the  acceptor  of  the 
bill  and  the  first  indorser  of  the  note  corresponding  with  the  drawer  of  an 
accepted  bill  payable  to  drawer's  order.  (Bills  of  exchange  act,  sec.  89,  subsets. 
1  and  2.) 

Special  provisions  are  made  for  joint  and  several  notes,  for  notes  containing 
pledges  of  collateral  security,  and  for.  notes  payable  on  demand.  (Bills  of 
exchange  act,  sees.  83,  85,  and  86.) 

Question  35.  The  following  provisions  a^  to  bills  of  exchange  do  not  apply  to 
promissory  notes,  viz,  presentment  for  acceptance,  acceptance,  acceptance  for 
honor,  bills  in  a  set,  protest 

PRIVATE  INTERNATIONAL  LAW, 

Question  36  (a).  When  laws  confiict,  the  capacity  of  a  party  to  a  contract  is 
usually  determined  in  the  United  Kingdom  according  to  the  lex  domicilii  and 
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not  according  to  the  law  of  nationality,  but  prolmbly  for  mercantile  purposes  It 
must  be  determined  by  the  lex  loci  contractus. 

Question  36  (&).  The  validity  of  a  bill  as  regards  requisites  In  form  Is  deter- 
mined by  the  law  of  the  place  of  Issue  and  Its  validity  as  regards  the  requisites 
in  form  of  the  supervening  contracts,  such  as  acceptance  or  indorsement  or 
acceptance  under  protest.  Is  determined  by  the  law  of  the  place  where  such  con- 
tract ^was  made.  If»  however,  a  bill  Issued  outside  the  United  Kingdom  con- 
forms In  matter  of  form  to  the  law  of  the  TTnlted  Kingdom,  It  may,  for  the 
purpose  of  enforcing  payment  thereof,  be  treated  as  valid  as  between  all  persons 
who  negotiate,  hold,  or  become  parties  to  it  in  Elngland.  (Bills  of  exchange 
act,  sec.  72,  subsecs.  1  and  6.) 

Question  36  (c).  The  duties  of  the  holder  ("formalities")  with  respect  to 
presentment  for  acceptance  or  payment  and  the  necessity  for  or  sufficiency  of  a 
protest  or  notice  of  dishonor,  are  determined  by  the  law  of  the  place  where 
tbe  act  Is  done  or  the  bill  is  dishonored.  (Bills  of  exchange  act,  sec.  72, 
subsec.  3.)   . 

Question  36  (d).  The  law  of  the  United  Kingdom  disregards  the  fiscal  laws 
of  otber  countries.  A  bill  drawn  out  of  but  negotiated  In  the  United  Kingdom 
has  to  conform  to  the  stamp  laws  of  the  United  Kingdom.  If  a  bill  Is  issued 
out  of  the  United  Kingdom,  It  is  not  invalid  for  English  purposes  by  reason  only 
that  it  is  not  stami)ed  In  accordance  with  the  law  of  the  place  of  issue.  (Bills 
of  excliange  act,  sec.  72,  subsec.  1  (a).) 


j^ 


II.  INSTRUCTIONS  TO  THE  BRITISH  DELEGATION. 
No.   11.] 

Sir  Edward  Grey  to  Sir  O.  Buchanan.^ 

Foreign  Office,  June  16^  1910. 

Sir  :  With  reference  to  previous  correspondence  on  the  subject  of 
the  forthcoming  international  conference  at  The  Hague  on  the  laws 
relating  to  bills  of  exchan^,  I  tmnsmit  herewith  for  your  ^idance 
two  copies  of  the  instructions  to  the  British,  delegates,  which  have 
been  received  from  the  board  of  trade  and  have  been  approved. 
I  am^  etc, 

E.  Grey. 

[Inclosure  In  No.  11.] 
INTEBNATIONAL  GONFEBENCE  ON  THE  LAWS  RELATING  TO  BiLLS  OF  EXCHANGE. 

IN8TBUCTI0N8  TO  THE  BBITISH  DELEGATES. 

The  British  delegates  to  The  Hague  conference  on  the  unification  of  the  laws 
relating  to  bills  of  exchange  are  empowered  to  discuss  any  proposals  that 
may  he  brought  before  the  conference,  and  in  so  doing  they  should  emphasize 
the  facts,  first,  that  the  rules  of  law  in  force  in  the  United  Kingdom  have  been 
adopted  substantially  unchanged  in  the  British  oversea  dominions;  and  sec- 
ondly, that  the  English  law  merchant  is  an  integral  part  of  the  common  law 
and,  broadly  speaking,  English  law  draws  no  distinction  between  traders  and 
nontraders.  There  are  accordingly  in  the  United  Kingdom  no  special  tribunals 
of  commerce,  and  any  dispute  which  may  arise  on  a  bill  of  exchange  is  deter- 
mined by  the  ordinary  tribunals  as  part  of  their  ordinary  business. 

As  a  general  rule  the  British  delegates  will  not  hold  out  any  hope  that  English 
rules  of  law  are  likely  to  be  substantially  modified  and  brought  into  conformity 
with  continental  rules,  particularly  in  cases  where  the  English  rule  prevails 
not  only  in  the  United  Kingdom,  but  also  throughout  the  English-speaking 
world.  It  will  be  open  for  them,  however,  to  argue  in  favor  of  the  English 
rules  and  to  point  out  to  the  foreign  delegates  the  advantages  of  adopting  them. 

There  are.  nevertheless,  certain  points  on  which  the  English  law  is  doubtful 
or  where  there  are  points  of  divergence  between  the  different  English-speaking 
communities.  In  such  cases  it  would  evidently  be  desirable  if  a  uniform  rule 
could  be  arrived  at,  and  the  uniformity  of  the  rule  is  probably  of  more  im- 
portance than  the  nature  of  the  rule  itself. 

1.  Discrepancies  between  words  and  figures. 

The  English  act  provides  for  words  prevailing  over  figures,  but  makes  no 
provision  for  discrepancies  where  the  sum  payable  is  expressed  more  than  once 
in  words  or  more  than  once  in  figures. 

German  law  provides  that  in  such  cases  the  lower  sum  shall  prevail,  and  the 
German  rule  accords  with  the  practice  of  English  bankers,  though  it  hns  not  the 
sanction  of  positive  law.  There  appears  to  be  no  objection  to  adopting  the 
German  rule  into  our  law. 

2.  Form  of  acceptance. 

As  English  law  now  stands,  an  acceptance  on  the  back  of  a  bill  is  clearly 
irregular,  but  perhaps  not  invalid.  A  uniform  rule  providing  that  an  acceptance 
must  be  written  on  the  face  of  the  bill  would  be  convenient 

^  Also  to  Sir.  M.  D.  Cbalmen  and  Mr.  F.  H.  Jackson. 
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3.  lAmiiatUm  0/  time  for  presentment  or  negotiation  of  demand  drafts. 

In  the  United  Kingdom  a  bill  payable  on  demand  (other  than  a  check)  must 
be  presented  for  payment  within  a  reasonable  time  after  issue  in  order  to  make 
the  drawer  liable,  ^nd  within  a  reasonable  time  after  indorsement  to  make 
the  indorser  liable. 

So,  too,  a  bill  payable  after  sight  must  either  be  presoited  for  acceptance  or 
negotiated  within  a  reasonable  time  after  it  comes  into  the  holder's  posseflsfoD. 

The  foreign  codes  fix  definite  limits  of  time  in*  all  these  cases,  and  tbere  is 
a  good  deal  to  be  said  for  adopting  fixed  limits  if  convenient  limits  could  be 
agreed  on.  The  present  foreign  limits  are  too  long,  according  to  English  busi- 
ness notions. 

4.  Drau)ee*9  tims  of  deliberation  as  to  acceptance. 

Under  Eingllsh  law,  when  a  bill  is  duly  presented  for  acceptance  and  Is  not 
accepted  within  the  "customary  time,'*  the  person  presenting  it  must  treat  it 
as  dishonored  by  nonacceptance.  The  ''customary  time"  is  usually  taken  to 
be  one  business  day.  Most  of  the  foreign  codes  and  some  of  the  States  of  the 
United  States  fix  the  time  for  deliberation  at  24  hours.  The  English  rule  is 
too  vague,  and  the  24-hour  limit,  if  strictly  construed  would  give  rise  to  much 
dispute.  If  a  uniform  rule  could  be  arrived  at  that  the  drawee  should  be 
allowed  to  retain  the  bill  till  the  close  of  business  hours  on  the  next  succeed- 
ing business  day,  this  would  appear  to  be  a  desirable  compromise. 

5.  Presentment  for  acceptance. 

Under  English  law  if  a  bill  payable  after  date  Is  presented  for  acceptance 
and  dishonored,  the  holder  must  immediately  give  notice  of  dishonor;  and 
(if  the  bill  be  a  foreign  bill)  have  it  protested  for  nonacceptance.  Under  the 
continental  codes  the  holder  is  under  no  such  obligation ;  he  can  not  sue  on  the  bill 
until  it  is  overdue,  but  he  can  demand  security  from  the  drawer  and  indorsera* 
and  the  tribunals  of  commerce  provide  the  necessary  machinery. 

As  at  present  advised,  It  seems  very  undesirable  to  depart  from  the  English 
rule.  The  drawer  and  Indorsers  are  entitled  to  prompt  notice  to  enable  them 
to  protect  their  interest  when  the  bill  is  dishonored.  When  the  drawer  and 
indorsers  are  in  a  foreign  country  it  is  difficult  to  see  how  they  can  be  com- 
pelled to  give  security;  but  it  will  be  interesting  to  Itaid  out  how  this  matter 
is  dealt  with  In  practice  under  the  foreign  codes. 

6.  Place  of  payment. 

As  Englii^  law  stands  at  present,  if  the  drawer  of  the  bill  indicates  a  place 
of  imyment,  but  the  bill  is  accepted  payable  at  a  different  place,  the  acceptance 
is  nevertheless  a  general  acceptance.  There  is  a  good  deal  to  be  said  for  adopt- 
ing the  rule,  which  prevails  in  many  countries,  that  if  the  drawer  expresslj 
specifies  a  place  pf  payment,  and  the  acceptor  accepts  the  bill  payable  at  a 
different  town  or  place,  the  holder  shall  be  entitled  to  treat  this  as  a  qualified 
acceptance. 

7.  Days  of  yrace. 

England  and  the  English  colonies  and  a  few  of  the  States  in  the  United 
States  are  the  only  countries  which  retain  days  of  grace.  They  have  been 
almost  uniformly  abolished.  There  is  no  valid  reason  for  their  retention,  and 
It  would  be  exceedingly  convenient  that  bills  throughout  the  world  should  be 
payable  according  to  their  tenor. 

8.  BUls  maturing  on  nonbusiness  days. 

In  England  a  distinction  is  drawn  between  bills  which  fall  due  on  common- 
law  holidays,  such  as  Sunday,  Christmas  Day,  and  (Sood  Friday,  and  bills  which 
fall  due  on  bank  holidays,  and  the  rules  are  exceedingly  complicated.  It  does 
not  appear  that  any  such  distinction  is  drawn  in  any  other  country.  The  only 
argument  in  favor  of  the  English  rule  is  this :  When  a  bank  holiday  follows  or 
precedes  a  Sunday  there  is  an  accumulation  of  maturing  bills,  and  it  is  con- 
venient to  have  the  maturity  of  some  thrown  back,  while  the  maturity  of  others 
Is  thrown  forward.    But  the  English  rule  often  gives  rise  to  mistakes,  and 
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probably  the  advantages  of  having  a  uniform  rule  throughout  the  world  would 
largely  exceed  any  Inconvenience  that  might  arise  from  the  temporary  press  of 
business. 

9.  Protest  for  better  security, 

wiien  the  acceptor  of  n  bill  becomes  bankrupt  before  a  bill  matures,  the 
holder  may  protest  it  for  better  security.  The  only  effect  of  this  in  England  Is 
that  the  holder  may  take  an  acceptance  for  honor,  if  he  can  get  one.  Under 
tlie  continental  codes  the  holder  can  demand  security  from  the  drawer,  and, 
failing  the  drawer,  from  the  Indorsers.  There  is  no  machinery  in  England  for 
any  such  procedure,  and  it  is  difficult  to  see  how  it  can  operate  when  the  drawer 
la  in  a  foreign  country.  It  would  be  interesting  to  find  out  how  the  continental 
rule  \vork8  in  practice,  though  the  British  delegates  should  certainly  not  pledge 
themselves  to  recommend  its  adoption. 

10.  Effects  of  dishonor. 

Under  English  law  the  holder  of  a  bill  has,  as  a  general  rule,  one  day  allowed 

him  for  f^iying  notice  of  dishonor;  and  if  he  gives  notice  to  his  immediate  in- 

dorser,  that  indorser  also  has  a  day  for  passing  it  on.    Continental  codes  allow 

.a  longer  time,  Germany,  for  instance,  allowing  two  days.    If  the  uniform  rule 

of  t'wo  days  could  be  arrived  at,  it  might  be  desirable  to  adopt  it 

There  is  also  a  good  deal  to  be  said  for  the  rule  which  prevails  in  some 
foreign  countries  under  which  the  drawer  of  an  unaccepted  bill  is  not  absolutely 
discharged  by  any  irregulnrlty  In  giving  notice  of  dishonor,  a  distinction  being 
drawn  between  the  position  of  the  drawer  and  the  indorsers. 

Under  E^nglish  law  a  foreign  bill  must  be  noted  for  protest  on  the  day  of  Its 
dishonor.  This  often  gives  rise  to  difficulty  in  places  outside  London,  where 
notaries  are  scarce  and  the  procedure  for  dealing  with  foreign  bills  is  unfa- 
miliar. There  is  a  good  deal  to  be  said  for  the  German  rule,  which  allows  a 
bill  to  be  noted  for  protest  as  soon  as  it  is  dishonored,  but  does  not  require  this 
to  be  done  until  the  next  day. 

11.  Stamp  duties. 

The  bankers'  institute  recommend  that  "  following  what  Is  believed  to  be  the 
universal  rule  in  other  countries,  the  penalty  for  a  breach  of  the  stamp  laws 
should,  in  all  cases,  be  a  monetary  one,  and  not  the  inability  to  recover  on  the 
instrument."  This  is  a  matter  for  the  English  revenue  authorities,  but  it  will 
be  Interesting  to  hear  what  the  foreign  delegntes  have  to  say  on  the  question, 
and  to  find  out  how  far  the  foreign  laws  effectively  protect  the  revenue. 

12.  Signature  5y  stamp, 

A  signature  by  stamp  is  clearly  irregular,  if  not  Invalid,  according  to  English 
law,  and  probably  its  express  prohibition  could  be  universally  agreed  on. 

13.  Oriental  indorsements. 

The  bankers*  institute  suggest  that  oriental  indorsements  should  be  accom- 
panied by  translations  by  the  last  indorser.  It  is  difficult  to  see  how  this  rule 
could  be  enforced,  but  if  the  conference  can  suggest  any  workable  and  uniform 
rule  for  dealing  with  indorsements  in  oriental  characters,  there  would  probably 
be  little  difficulty  in  getting  it  adopted  in  Engalnd. 

14.  Forged  indorsements. 

Under  English  law  the  payer  of  a  bill  is  responsible  for  the  authenticity  of 
the  indorsements,  that  is  to  say,  If  he  pays  the  bill  to  a  person  who  holds  it 
under  a  forged  indorsement  the  payment  is  invalid,  and  the  loss  falls  on  the 
payer. 

Under  some  of  the  continental  codes.  If  the  indorsement  appears  to  be  in  order 
the  payer  is  protected.  Just  as  a  banker  in  England  Is  protected  if  he  pays  a 
check  held  under  a  forged  indorsement.  The  English  rule  is  so  well  settled 
and  so  strongly  supported  by  the  mercantile  community  (bankers  excepted) 
that  there  is  no  prospect  of  its  being  altered.    But  there  is  a  good  deal  to  be 
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said  in  favor  of  making  the  person  who  presents  the  bill  for  paym^it  wammt 
the  authenticity  of  the  indorsements  under  which  he  claims;  he  knows  the 
person  he  received  the  bill  from,  and  he  ought  to  look  to  him  if  he  has  had  t 
worthless  instrument  indorsed  to  him.  If  any  agreement  could  be  arrived  ai 
on  these  lines  it  ought  to  be  open  to  consideration. 

16.  Indoraementa  **  9an$  frais,** 

If  such  a  stipulation  be  inserted  in  England  there  is  no  doubt  as  to  its  effect 
It  relates  only  to  the  particular  party  who  inserts  the  stipulation  and  does  wk 
affect  subsequent  parties.  Under  the  continental  codes  the  law  is  by  no  meani 
uniform.  This  is  one  of  those  matters  where  uniformity  is  of  more  importance 
than  the  rule  itself,  and  where  it  might  be  desirable  to  adopt  any  rule  whicb 
could  obtain  general  acquiescence. 

16.  Otmfiict  of  Uhds. 

Any  uniform  rules  which  could  be  arrived  at  for  setting  the  conflict  of  lawi 
would  be  advantageous,  but  it  is  difficult  to  see  why  those  rules  should  be  con- 
fined to  bills  of  exchange.  The  rules  for  the  most  part  should  apply  to  mercan- 
tile documents  generally,  and  this  is  a  question  in  regard  to  which  the  English 
delegates  can  only  watch  the  course  of  events. 

The  above  instructions  are  intended  solely  for  the  general  guidance  of  the 
British  delegates.  They  are  empowered  to  exercise  full  discretion  as  to  com- 
promise in  respect  of  each  of  the  points  dealt  with  in  these  instructions,  and 
also  as  to  any  other  points  which  do  not  involve  matters  of  general  policy ;  and  it 
will,  therefore,  be  probably  unnecessary  for  them  to  refer  home  for  further 
instructions  during  the  course  of  the  conference.  They  will,  however,  in  all 
cases  make  it  clear  that  they  are  unable  to  do  more  than  undertake  to  recom- 
mend to  the  favorable  consideration  of  His  Majesty's  Government  such  changes 
in  the  English  rules  as  may,  after  discussion,  appear  to  them  advisable,  sub- 
ject to  the  general  limitatiims  set  out  in  the  first  paragraph  of  these  in8trnctioD8. 


III.  REPORT  OF  THE  BRITISH  DELEGATION. 
Xo.  14.] 

British  delegates  to  Sir  Edward  Grey.     (Received  Aug.  11.) 

The  Hague,  Augtcst  5,  1910. 

Sir  :  With  reference  to  our  dispatch  of  the  23d  ultimo,  we  have  the 
honor  to  submit  the  following  report  on  the  proceedings  of  the  con- 
ference on  bills  of  exchange: 

The  conference  met  on  the  23d  June  and  sat  until  the  25th  July. 
In  its  composition  it  was  both  interesting  and  representative.  Thirty- 
eight  nations  sent  delegates  to  The  Hague — ^the  number  of  delegates 
for  each  nation  varying  from  one  to  seven.  The  delegates  included 
bankers  and  merchants,  as  well  as  lawyers,  judges,  and  diplomatic 
representatives.  The  lan^age  used  was  French,  and  perhaps  the  de- 
bates suffered  somewhat  irom  the  fact  that  only  three  of  the  nations 
represented  were  speaking  their  own  tongue.  As  might  be  expected 
from  the  number  of  points  raised  on  the  Questionnaire  or  otherwise, 
some  questions  were  fully  and  thoroughly  debated,  while  the  discus- 
sion of  others  was  somewhat  perfunctory,  but  throughout  the  pro- 
ceedings the  most  pleasant  ana  friendly  relations  subsisted  between 
the  delegates.  Apart  from  the  discussions  in  conference  or  committee, 
there  was  a  good  deal  of  informal  exchange  of  views  between  the 
Various  delegates,  which  was  both  useful  and  interesting.  In  par- 
ticular, the  German  and  English  delegates  frequently  discussed  points 
together  and  compared  views. 

The  conference  opened  with  an  informal  discussion  in  plenary 
session  of  the  89  points  raised  by  the  Questionnaire.  The  conference 
was  then  split  up  into  five  sections,  each  comprising  seven  nationali- 
ties. The  president  of  each  section  was  nominated  by  the  conference, 
and  then  each  section  proceeded  to  elect  its  own  rapporteur.  The 
points  raised  by  the  Questionnaire  were  then  considered  seriatim  and 
discussed  by  each  of  the  sections,  and  new  points  were  allowed  to  be 
raised.  The  opinions  of  the  different  nations  were  elicited  and  votes 
taken  when  necessary,  and  then  the  report  of  the  proceedings  of  each 
section  was  presented  to  the  central  committee. 

The  central  committee  met  as  soon  as  the  sectional  reports  were  in 
print  It  was  composed  of  the  five  presidents  of  the  sections,  the 
five  rapporteurs,  five  expert  members,  i.  e.,  bankers  and  merchants, 
and  five  other  selected  members.  It  was  presided  over  by  M.  Asser. 
Taking  as  the  basis  of  its'  discussions  the  reports  of  the  five  sections, 
the  pomts  of  the  Questionnaire  were  agam  gone  through.  When 
opinions  differed,  votes  were  taken  and  the  resolutions  of  the  com- 
mittee were  arrived  at  by  simple  majorities.  The  conclusions  of  the 
committee  were  then  drawn  up  by  the  rapporteurs,  MM.  Lyon-Caen 
and  Simons,  in  a  series  of  articles,  accompanied  by  an  explanatory 
memorandum, 
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The  resolutions  of  the  central  committee,  formulated  as  artides, 
were  then  brought  before  the  conference  in  plenary  session,  and  were 
passed  in  one  sittting  without  amendment.  The  committee  on  pri- 
vate international  law  then  presented  their  report,  and  submitted 
three  draft  articles  which  were  agreed  to  by  tne  conference.  The 
rapporteurs  of  the  central  committee  and  the  rapporteurs  of  the  com- 
mittee on  private  international  law  (MM.  Renault  and  Kriege)  were 
then  instructed  to  incorporate  the  three  articles  on  the  conflict  of 
laws  into  a  preliminary  draft  of  the  uniform  code,  making  at  the 
same  time  any  necessary  drafting  alterations. 

The  next  day  the  combined  work  of  the  four  rapporteurs  was  pre- 
sented to  the  conference  in  the  form  of  a  draft  convention  and  uni- 
form law,  and  this  draft  (England  and  the  United  States  standing 
aside)  was  adopted  by  the  conference  without  division. 

The  attitude  of  His  Majesty's  Government  was  clearly  defined  by 
Sir  George  Buchanan  at  the  beginning  and  close  of  the  conference, 
and  can  best  be  explained  by  the  following  extract  from  his  speedi 
on  the  21st  July  at  the  closing  sittings  of  the  full  conference : 

We  have  foUowed  with  profound  Interest  the  progresa  of  the  labors  of  tie 
conference,  and  the  discussions  in  which  we  have  had  the  honor  to  take  pan 
have  brought  home  to  us  more  than  hitherto  the  effect  of  the  laws  which  govern 
bills  of  exchange  in  the  different  countries  in  the  world,  as  well  as  the  under- 
lying reasons  which  have  brought  about  the  adoption  and  maintenance  of  these 
laws.  We  shall  not  fail  to  submit  to  our  Government  a  detailed  reix>rt  on  tbe 
whole  of  the  proceedings  of  the  conference,  and  to  indicate  at  the  same  tlm 
those  points  where  in  our  opinion  the  English  law  is  capable  of  improvement 
When  the  competent  authorities  have  considered  this  report,  His  Majesty's 
Government  will  decide  whether  or  no  certain  rules  of  the  Ehiglish  law  shoald 
be  modified  in  accordance  with  the  resolutions  adopted  by  the  conference. 

However,  it  Is  our  duty  again  to  affirm  that  it  is  impossible  for  our  Govenir 
ment  to  go  further  or  to  depart  from  the  attitude  which  it  has  taken  from  tiw 
beginning  of  this  conference.  It  is  no  question  of  national  pride  or  obstinacy 
which  has  given  rise  to  this  attitude,  but  the  necessity  of  safeguarding  tlw 
intereFts  of  our  mercantile  community.  A  law  which  governs  more  than 
120,000,000  people— including  the  United  Kingdom,  the  British  colonies,  and 
most  of  the  States  of  the  United  States  of  America — ^without  countlnir  the  vast 
population  of  the  Indian  Empire — can  not  be  modified  without  disturbing  long- 
settled  commercial  relations  and  without  creating  divergencies  In  legislation 
among  the  members  of  the  Anglo-Saxon  family. 

It  is  possible  that  among  the  rules  of  English  law  there  are  some  which 
are  antiquated  and  inconvenient,  but  in  its  main  lines  our  law  does  but  incor- 
porate the  usages  of  our  commerce.  It  is  not  an  arbitrary  law  imposed  by  the 
legislature  on  the  commercial  community;  the  legislature  has  but  given  the 
sanction  of  law  to  the  usages  of  our  commerce  and  trade,  and  in  modifying 
that  law  we  should  upset  long-established  customs.  There  are  other  reesoni 
in  the  domain  of  law  which  raise  equal  diflSculties.  We  have  no  separate  droit 
de  change.  We  have  no  tribunals  of  commerce.  We  draw  no  distinction  be- 
tween traders  and  nontraders.  Our  commercial  law  is  an  integral  part  of  our 
common  law,  and  it  is  the  ordinary  civil  courts  which  give  effect  to  its  pro- 
visions in  the  same  manner  as  they  give  effect  to  ordinary  debts  and  obligations. 

You  can  well  understand  after  what  I  have  just  said  that  it  is  Imposalbie 
for  the  British  delegation  to  associate  itself  officially  in  the  drafting  of  a  pro- 
posed uniform  law  when  by  their  instructions  they  are  forbidden  to  take  anj 
such  undertaking  Into  consideration. 

The  United  States  took  up  a  very  similar  attitude,  as  appears  from 
the  following  quotation  from  the  declaration  made  by  Mr.  Conant 
immediately  after  Sir  George  Buchanan  had  spoken : 

In  many  particulars  the  provisions  of  the  project  follow  those  of  the  laws  of 
Great  Britain  and  of  the  United  States,  which  took  the  initiative  many  years 
ago  in  seeking  to  bring  about  uniformity  on  this  subject  among  other  severai 
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colonies  and  States.  In  providing  for  the  abolition  of  days  of  grace  and  for 
the  extension  of  the  time  within  which  protest  may  be  made,  you  have  accepted 
two  reforms  which  will  be  eminently  acceptable  to  American  bankers. 

In  accordance  with  my.  statement  at  the  beginning  of  onr  meetings,  ther^  Is 
fcreat  reluctance 'In  America  to  undo  the  long  and  arduous  work  which  has 
brought  about  uniformity  In  35  American  States,  4  Territories,  and  in  Great 
Britain  and  her  dependencies.  The  scope  and  policy  of  American  laws  differ 
in  some  respects  from  the  systems  of  the  countries  of  the  Continent.  We  have 
no  code  of  commerce  distinct  from  the  common  law,  we  recognize  no  distinction 
between  merchants  and  others  who  draw  bills  or  sign  notes,  and  we  have  no 
separate  tribunals  for  dealing  with  commercial  cases.  Under  these  conditions 
our  difficulties  would  be  greater,  if  we  should  undertake  to  adopt  a  uniform 
law,  than  in  countries  where  a  long  succession  of  laws  and  usages  are  based 
upon  the  existence  of  a  special  commercial  code. 

How  great  have  been  these  difficulties.  In  framing  the  project  of  the  onlfbrm 
law,  is  indicated  by  the  fact  that,  in  spite  of  the  great  skill  of  your  distinguished 
rapporters,  they  were  compelled  to  leave  no  less  than  23  points  in  the  various 
articles  to  be  governed  by  national  legislation  and  practice  or  by  the  ordinary 
rules  of  the  civil  law. 

In  the  United  States,  moreover,  there  Is  another  obstacle  to  uniformity  In  the 
fact  that  by  the  decision  of  the  highest  Federal  tribunal  the  Federal  Government 
has  no  authority  to  legislate  regarding  bills  of  exchange,  whether  foreign  or 
domestic.  Such  documents  are  considered  In  the  nature  of  contracts,  which  are 
governed  by  State  law  and  only  reach  the  Federal  tribunals  when  conflict  be- 
tween the  laws  of  the  States  requires  interpretation  and  reconciliation. 

Before  the  conference  met,  Germany,  Hungary,  and  Belgium  had 
each  prepared  a  draft  code  of  uniform  law.  None  of  these  codes 
were  formally  before  the  conference^  but  a  comparison  of  the  draft 
uniform  law  with  the  German  draft  shows  that  in  substance  the  Ger- 
man draft  has  been  accepted  by  the  conference.  Certain  concessions 
were  made  to  France,  Italy,  and  Austria,  and  certain  additions  and 
alterations  were  made  as  the  result  of  discussions  in  the  conference. 
No  doubt  if  England  and  the  United  States  had  held  out  any  hope 
of  becoming  parties  to  the  convention  for  the  uniform  law,  the  dele- 
gates would  have  adopted  certain  English  and  American  rules  in 
order  to  secure  the  adhesion  of  those  countries;  but  as  no  such  hope 
could  be  held  out,  the  discussions  naturally  turned  in  the  main  on  the 
conflicts  and  discrepancies  between  the  various  continental  codes. 

On  the  whole,  the  draft  uniform  law  approaches  the  English  law 
rather  more  nearly  than  any  existing  contmental  code,  but  the  points 
of  divergence  are  numerous  and  in  some  cases  of  far-reaching  im- 
portance. 

The  draft  uniform  law  applies  only  to  bills  of  exchange  and 
promissory  notes  payable  to  order.  It  has  no  application  to  promis- 
sory notes  payable  to  bearer  or  to  checks  on  a  Danker.  It  is  pro- 
posed that  the  nations  who  adopt  the  uniform  law  should  adopt  it  by 
convention — that  is  to  say,  that  it  must  be  adopted  in  its  entirety, 
without  addition,  derogation,  or  alteration,  except  so  far  as  certain 
points  are  by  the  law  itself  left  open  to  national  legislation.  The 
contracting  parties  are  as  far  as  possible  to  adhere  to  the  convention 
for  their  colonies,  as  well  as  for  their  own  territories. 

The  draft  uniform  law  is  not  yet  in  its  final  form.  It  is  to  be  sub- 
mitted for  observations  to  each  government  which  took  part  in  the 
conference,  and  is  to  be  finally  settled  in  a  second  conference  which, 
it  is  suggested,  should  be  held  at  The  Hague  in  Septemberj  1911.  At 
this  conference  the  question  of  checks  is  also  to  oe  considered. 

It  remains  to  be  proved  whether  the  second  conference  will  be  a 
position  to  give  effect  to  a  uniform  law  on  bills  of  exchange  when  the 
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present  draft  law  has  been  subjected  to  a  searching  examination  bj 
the  various  governments  interested  and  when  its  provisions  have  been 
once  more  discussed  by  the  delegates  of  those  powers  who,  at  the 
present  conference,  were  unable  to  accept  all  the  conclusions  of  the 
central  committee. 

Sir  Mackenzie  Chalmers  and  Mr.  Frederick  Huth  Jackson  will 
forward  a  separate  memorandum  criticising  the  draft  uniform  law 
and  comparing  its  provisions  with  the  English  law,  and  making  cer- 
tain recommendations  for  the  amendment  of  that  law. 

We  also  inclose  two  documents  which  we  think  you  will  find  of 
great  interest.  The  first  is  a  report  by  the  rapporters  of  the  central 
committee,  M.  Lyon-Caen  ^France)  and  M.  Simons  (Germany). 
The  second  is  a  report  of  tne  rapporters  of  the  special  committee 
on  international  law,  M.  Renault  (France)  and  M.  Kriege  (Ger- 
many). 

We  have,  etc 

George  W.  Buchanan. 

M.  D.  Chalmers. 

Fred.  Huth  Jackbon. 


IV.  ME3M0RANDUM    ON    THE    PROPOSED    UNIFORM    LAW    BY    THH 

BRITISH  TECHNICAL  DELEGATES. 
No.  16.] 

Memorandum  by  Sir  M.  D.  Chalmers  and  Mr.  F,  E,  Jackson. — 

(Received  Aug.  16.) 

A  driaft  uniform  law  which  has  been  unanimously  accepted  by  the 
delegates  of  more  than  thirty  nations,  many  of  them  invested  with 
plenary  powers,  deserves  the  most  careful  consideration  from  the 
English  mercantile  .  community.    On  the  whole,  the  uniform  law 
approaches  English  law  more  nearly  than  any  existing  continental 
code.     The  points  of  difference  between  English  law  and  the  pro- 
posed uniform  law  are  numerous;  some  of  them  are  unimportant, 
while  others  are  of  the  highest  importance  as  affecting  bills  which 
circulate  from  country  to  country.    The  points  of  difference  can 
perhaps  be  most  clearly  brought  out  by  putting  in  juxtaposition  the 
articles  of  the  uniform  law  and  the  corresponding  provisions  of  the 
English  bills  of  exchange  act.    We  have,  therefore,  set  out  a  trans- 
lation of  the  uniform  law,  employing  as  far  as  possible  the  language 
of  the  English  act  and  in  a  parallel  column  we  have  inserted  against 
each  article  of  the  uniform  law  the  corresponding  provision  of  the 
bills  of  exchange  act,  1882,  or  where  there  is  no  corresponding  pro- 
vision a  brief  explanatory  note.    Minor  divergencies  will  speak  for 
themselves,  and  we  propose  to  confine  our  memorandum  to  discussing 
the  more  important  points  of  divergence,  and  the  reasons  which  may 
be  urged  in  favor  of  the  English  or  of  the  foreign  rule,  as  the  case 
may  be. 

The  points  on  which  the  two  laws  differ  will  be  found  to  fall  into 
four  categories : 

(a^  There  are  certain  points  where  the  English  rule  is  antiquated 
and  inconvenient,  or  where  the  law  is  obscure. 

(6)  There  are  other  points  where  the  English  and  the  foreign  rule 
appear  to  be  equally  convenient,  and  where  it  might  be  well  to  adopt 
the  foreign  rule  for  the  sake  of  uniformity  after  it  has  been  enacted 
by  the  legislatures  of  a  large  number  of  other  important  mercantile 
countries,  more  especially  if,  after  consultation  with  our  colonies 
and  the  United  States,  we  find  that  they  will  be  inclined  to  follow 
suit. 

{c)  There  are  points  of  difference  depending  on  differences  in  the 
underlying  systems  of  law  which  supplement  the  special  code  as  to 
bills  of  exchange — ^the  rules,  for  instance,  which  depend  on  the  ex- 
istence of  tribunals  of  commerce,  and  the  special  procedure  in  force 
in  countries  where  a  sharp  distinction  is  drawn  between  commercial 
and  civil  law  and  between  traders  and  nontraders. 

{d)  There  are  points  where,  in  our  opinion,  the  English  law, 
founded  as  it  is  upon  the  usages  of  trade  and  bankers,  is  distinctly 
more  convenient  than  the  foreign  rule.    As  regards  these  points,  if 
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English  mercantile  opinion  is  in  accordance  with  our  views,  we  trast 
that  there  will  be  an  opportunity  to  bring  our  views  before  the  fintl 
conference  which  will  meet  about  a  year  hence  to  shape  the  draft 
uniform  law  into  its  final  and  complete  form.  Although  England 
can  not  join  in  the  uniform  law,  it  is  important  for  us  that  that  Uw 
should  not  contain  provisions  which  are  inimical  to  international 
pommerce.  Whatever  shape  the  uniform  law  may  eventually  assume, 
it  will  undoubtedly  be  advantaffeous  to  have  only  one  continental 
system  to  deal  with,  instead  of  the  present  multiplicity  of  divergent 
laws. 

We  may  note,  to  begin  with,  that  the  uniform  law  applies  only  to 
bills  of  exchange  and  to  promissory  notes  payable  to  order.  It  has 
no  application  to  promissory  notes  payable  to  bearer  or  to  checks. 
The  Emrfish  act  applies  both  to  checks  and  to  promissory  notes  pay- 
able to  Dearer.  The  uniform  law  draws  no  distinction  between  in- 
land and  foreign  bills.  English  law  for  certain  purposes,  such  as 
protest,  etc.,  draws  a  distinction. 

1.  The  uniform  law  (art.  1)  starts  by  requiring  every  bill  of 
exchange  to  specify  in  the  body  of  it  that  it  is  a  bill  of  exchange,  but 
any  contracting  state  is  allowed  to  dispense  with  this  provision  in  its 
own  territories  in  the  case  of  bills  expressly  made  payable  to  order. 
From  the  English  point  of  view  this  requirement  is  needless  and 
vexations ;  the  English  law  regards  only  the  substance  of  an  instru- 
ment, and  does  not  trouble  itself  with  insisting  on  verbal  forms.  On 
the  other  hand,  in  some  continental  countries  there  are  instruments 
resembling  bills  in  point  of  form,  but  wKich  have  a  wholly  different 
legal  effect,  and  which  it  is  important  to  distinguish. 

2.  The  uniform  law  (arts.  1  and  2)  requires  every  bill  of  exchange 
to  be  dated,  on  pain  of  nullity.  A  bill,  oi  course,  should  be  dated,  but 
sometimes  the  date  is  accidentally  omitted,  and  then,  according  to 
the  English  rule,  the  holder  may  fill  it  up.  The  foreign  delegates 
thought  this  a  too  dangerous  rule,"  and  declined  to  make  any  provision 
for  undated  bills. 

3.  The  uniform  law  (art.  3)  allows  bills  to  be  drawn  payable  to 
bearer,  but  most  continental  countries  at  present  prohibit  them.  It 
provides,  however,  that  any  contracting  state  may  prohibit  their 
issue,  acceptance,  or  payment  in  its  own  territory.  The  English  dele- 
gates pointed  out  that  very  few  commercial  bills  were  drawn  pay- 
able to  bearer,  and  that  it  was  unnecessary  to  prohibit  them,  as  the 
drawer  would  not  draw  and  the  holder  would  not  take  a  bill  payable 
to  bearer,  unless  it  suited  their  convenience.  We  also  pointed  out 
that  Treasury  bills  and  Indian  council  bills  which  circulate  largely 
on  the  continent  were  payable  to  bearer.^  It  may  be  noted  that  the 
countries  which  prohibit  bills  to  bearer  nevertheless  allow  the  drawer 
to  draw  a  bill  payable  to  his  own  order  and  then  indorse  it  in  blank 
before  issue,  so  that  when  issued  it  is  payable  to  bearer. 

4.  The  uniform  law  (art.  6)  provides  that  a  bill  payable  at  or 
after  sight  may  be  drawn  payable  with  interest.  Most  continental 
codes  have  hitherto  refused  to  recognize  bills  payable  with  interest, 
but  it  was  pointed  out  that  the  stipulation  for  interest  was  common 
in  over-sea  bills  drawn  at  or  after  sight.    The  uniform  law  accord- 

iThey  are  drawn  payable  to order,  with  a  note  that,  if  the  blank  be  not  filled 

up,  the  instrument  will  be  payable  to  bearer. 
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ingly  allows  a  bill  payable  at  or  after  sight  to  be  drawn  payable  with 
interest.  We  pointed  out  that  there  was  no  reason  for  forbidding  a 
bill  or  note  payable  after  date  to  bear  interest,  but  the  foreign  dele- 
gates declined  to  make  any  further  innovation  in  their  old  rule. 
The  article  goes  on  to  provide  that  where  the  rate  of  interest  is  not 
specified  5  per  cent  should  be  understood.  This  is  a  convenient  pro- 
vision, which  accords  with  English  usage,  and  which  well  might  be 
incorporaled  in  our  act. 

5.  Both  the  uniform  law  (art.  7)  and  the  English  act  provide  that 
when  the  sum  payable  is  expressed  in  words  and  also  in  figui'es  the 
words  shall  prevail  over  the  figures,  in  case  of  discrepancy.  The 
uniform  law  then  proceeds  to  add  that  if  the  sum  payable  be  ex- 
pressed more  than  once  in  words  or  more  than  once  in  figures,  then, 
m  case  of  discrepancy,  the  lesser  sum  is  the  sum  payable.  This  is  in 
accordance  with  the  practice  of  English  bankers,  and  is  a  convenient 
rule  w^hich  might  well  be  added  to  our  act. 

6.  The  uniform  law  (art.  9)  provides  that  where  an  agent,  siting 
on  behalf  of  a  principal,  acts  without  authority,  or  exceeds  his  au- 
thority, he  is  personally  liable  on  the  bill.  English  law  does  not  make 
the  agent  liable  on  the  bill,  but  makes  him  liable  in  an  action  for 
damages  for  false  representation,  or  for  breach  of  warranty  of  au- 
thority. Having  regard  to  the  nature  of  a  bill  of  exchange  as  a  form 
of  paper  currency,  the  foreign  rule  is  probably  rather  the  more 
convenient  rule. 

7.  The  uniform  law  (art.  10)  prohibits  the  drawer  of  a  bill  from 
drawing  it  without  recourse.  English  law  allows  this  to  be  done. 
Such  bills  are  very  uncommon,  though,  as  we  pointed  out,  they  might 
be  justifiable  where  a  man  was  drawing  for  the  account  of  a  third 
party,  or  where  the  drawer  was  acting  m  a  representative  capacity, 
e.  g.,  as  an  executor.  The  continental  delegates  adhered  to  their  rule, 
on  the  OTOund  that  where  a  drawer  drew  a  bill  without  recourse  there 
was  nobody  liable  on  the  bill  at  all  at  the  time  of  its  issue,  and  if  it 
were  refused  acceptance  there  might  never  be  anybody  liable  on  it. 

8.  The  uniform  law  (art.  12)  prohibits  an  indorsement  which  in 
terms  is  payable  to  bearer.  This  seems  unnecessary,  as  an  indorse- 
ment in  blank  makes  the  bill  payable  to  bearer.  An  indorsement  to 
bearer  appears  to  be  nothing  more  than  an  indorsement  in  blank  writ- 
ten out  in  full. 

9.  The  uniform  law  (art.  16)  merely  requires  the  holder  to  satisfy 

himself  that  there  is  an  unbroken  chain  of  indorsements  on  the  bill, 

ending  with  the  person  who  indorses  to  him.    If  he  takes  the  bill  for 

value  and  in  good  faith,  he  acquires  a  good  title,  even  though  one  or 

more  of  the  indorsements  are  forged.    This  rule  appears  to  prevail 

generally  over  the  Continent^  and  is  all  the  more  curious  because  of 

the  continental  distrust  of  bills  payable  to  bearer.    But  if  a  forged 

indorsement  be  as  good  as  a  genume  indorsement,  the  bill  is  to  all 

intents  and  purposes  payable  to  bearer.    Under  section  24  of  the  Eng- 

Hsh  act  no  title  can  be  made  through  a  forged  indorsement,  and  any 

person  who  either  pays  or  receives  the  money  for  the  bill  is  liable  in 

an  action  by  the  true  owner.    To  tiiis  rule  the  common  law  makes  no 

exception,  and  no  exception  is  admitted  in  the  United  States,  but 

English  law  has  now  admitted  two  exceptions.    In  the  first  place, 

under  section  60  of  the  bills  of  exchange  act,  a  banker  who  pays  a 

demand  draft  drawn  upon  him  is  not  bound  to  verify  the  authenticity 
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of  the  indorsements.  In  the  second  place,  the  rules  of  private  inter- 
national law  give  effect  to  transfers  of  movables  according  to  the  law 
of  the  place  where  the  transfer  was  effected.  This  principle  .has 
recently  been  extended  to  negotiable  instruments,  so  that  if  the  holder 
on  the  Continent  has  acquired  a  good  title  to  a  bill  which  is  held  un- 
der a  forged  indorsement,  his  title  is  recognized  in  England,  and  so  of 
course  is  the  title  of  any  holder  who  derives  title  from  him.  Em- 
biricos  v.  An^lo- Austrian  Bank  (1905),  1  K.  B.  677  C.  A. 

10.  The  uniform  law  (art.  19)  recognizes  and  regulates  indorse- 
ments made  expressly  by  way  or  pledge.    These  indorsements  only 

Srevail  in  one  or  two  continental  countries  (see,  e.  g.,  art.  91  of  the 
rench  Code  de  Commerce)  and  are  of  no  interest  to  us. 

11.  According  to  English  law,  an  overdue  bill  may  be  indorsed  or 
transferred  after  maturity,  but  in  that  case  a  holder  who  takes  it 
after  mq,turity  can  not  get  or  give  a  better  title  than  that  possessed 
by  the  person  from  whom  he  took  it.  The  uniform  law  (art.  20) 
does  not  consider  a  bill  overdue  till  the  time  for  protesting  it  has 
expired  (i.  e»,  two  days  after  maturity).  Any  subsequent  transfer 
only  operates  as  a  civil  cession.     ' 

12.  The  uniform  law  (art.  24)  departing  from  the  usual  rule  on  the 
Continent,  proposes  to  recognize  the  simple  signature  of  the  drawee 
on  the  bill  as  an  acceptance.  This  accords  with  English  law,  but  the 
uniform  law  goes  on  to  provide  that  such  an  acceptance  must  be 
written  on  the  face  of  the  bill.  The  object  of  this  further  provision 
is  to  prevent  the  acceptance  being  coniused  with  the  indorsements, 
and  it  would  be  advantageous  if  we  adopted  a  similar  rule. 

13.  The  uniform  law  (art.  25),  in  accordance  with  the  universal 
continental  rule,  allows  a  partial  acceptance,  but  makes  any  other 
qualification  equivalent  to  a  refusal  to  accept.  Under  English  law 
the  holder  has  the  option  to  take  or  refuse  a  partial  acceptance,  and 
this  seems  the  sounder  rule.  If  a  partial  acceptance  could  be  forced 
on  an  unwilling  holder,  it  practically  makes  the  amount  payable  by 
the  biU  uncertain.  Moreover,  if  the  bill  is  dishonored  at  maturity, 
the  holder  has  to  go  back  on  the  holder  and  indorsers  by  two  separate 
proceedings,  which  is  both  vexatious  and  costly. 

14.  The  uniform  law  (art.  27)  provides  in  terms  that  the  holder 
of  a  bill  which  is  presented  for  acceptance  is  not  bound  to  leave  it 
with  the  drawee  during  the  time  that  he  has  for  consideration.  Eng- 
lish law  is  silent  on  the  subject,  but  the  custom  is  to  leave  the  bill 
with  the  drawee.  There  is,  however,  a  good  deal  to  be  said  in  favor 
of  the  provisions  of  the  uniform  law. 

15.  The  uniform  law  (art.  31)  provides  that  an  acceptance  for 
honor  may  be  given  by  a  party  wno  is  already  liable  on  the  bill. 
English  law  does  not  permit  this,  but  there  seems  to  be  no  reason  why, 
say,  an  indorser  should  not  accept  for  the  honor  of  the  drawer.  In 
this  case  we  might  accept  the  foreign  rule. 

16.  The  uniform  law  (art.  32)  for  the  most  part  adopts  the  English 
rule  that  the  holder  is  not  bound  to  take  an  acceptance  for  honor,  but 
it  makes  an  exception  for  the  case  where  the  drawer  has  expressly 
named  a  case  of  need,  resident  in  the  place  where  the  bill  is  pavable. 
The  English  rule  seems  the  sounder  one.  Why  should  the  holder  be 
compelled  to  resort  to  a  case  of  need  whom  he  knows  to  be  a  man  of 
straw,  or  who  may  be  a  bankrupt  or  a  lunatic?  The  uniform  law 
(art.  33)  further  requires  that  when  a  bill  is  accepted  for  honor,  the 
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acceptor  for  honor  must  give  notice  to  the  party  for  whose  honor  he 
has  accepted  hj  registered  letter  two  days  after  the  acceptance.  The 
party  -who  receives  this  notice  must  in  like  manner  pass  it  on  to  pre- 
vious parties  liable.    English  law  contains  no  such  provision. 

17.  The  uniform  law  (art  34)  further  provides  that  where  a  bill 
has  been  accepted  for  honor,  the  person  for  whose  honor  it  has  been 
accepted  may  at  once  take  it  up  and  pay  it  under  discount,  and  pro- 
ceed a^inst  the  parties  liable  to  him.  English  law  contains  no  such 
provision,  and  the  rule  seems  rather  inconsistent  with  the  nature  of 
an  acceptance  for  honor  which,  when  once  taken,  is  like  any  other 
acceptance. 

18.  The  uniform  law  (art,  38)  details  the  rules  regulating  the  guar- 
antee of  a  bill  by  "  aval,"  a  form  of  guarantee  unknown  to  English 
law.  The  only  equivalent  in  our  law  is  the  provision  contained  in 
section  56  of  the  bills  of  exchange  act,  which  enacts  that  any  person 
who  signs  a  bill  otherwise  than  as  a  drawer  or  acceptor  shall  be  liable 
as  an  indorser.  As  foreign  bills  sometimes  bear  ''avals "  on  them  it 
is  convenient  to  have  the  effect  of  these  contracts  clearly  detailed. 

19.  The  uniform  law  (arts  39  and  40)  disallows  days  of  grace,  and 
provides  that  when  a  bill  falls  due  on  a  nonbusiness  day  it  shall  be 
deemed  to  be  payable  on  the  next  succeeding  business  day.  The  Eng- 
lish rule,  under  which  three  days  of  grace  are  allowed  and  under 
which,  when  a  bill  falls  due  on  a  common-law  holiday  it  is  payable 
the  day  before,  and  when  it  falls  due  on  a  bank  holiday  it  is  payable 
on  the  succeeding  business  day,  was  universally  condemned  as  com- 
plicated, misleading,  and  inequitable.  All  continental  nations,  some 
English  colonies,  and  most  of  the  States  in  the  United  States,  includ- 
ing New  York,  have  already  abolished  days  of  grace.  No  country, 
except  England,  draws  a  distinction  between  common-law  and  statu- 
tory nonbusiness  days. 

20.  The  unifonn  law  (art.  41)  provides  that  a  bill  payable  at  sight 
must  be  presented  for  payment  within  six  months  of  its  issue,  unless 
the  drawer,  when  drawing  it,  extends  the  time  for  presentment  to  12 
months.  No  doubt,  when  a  man  draws  a  bill  at  sight,  he  does  no  in- 
tend to  be  indefinitely  liable  on  it,  but  if  the  bill  circulates  through 
widely  distant  countries,  six  months  may  be  too  short  a  time,  and  the 
unfortunate  holder  may  find  that  he  has  bought  a  void  security. 
English  law  fixes  no  limit  of  time  for  presenting  a  sight  bill,  but 
requires  every  holder  either  to  present  or  circulate  it  within  a  reason- 
able time.  The  English  rule  seems  the  right  one,  if  it  were  not  so 
difficult  to  apply.  In  case  of  dispute,  the  question  of  reasonable  time 
can  only  be  settled  by  a  lawsuit  and  a  jury.  The  same  considerations 
apply  even  more  strongly  to  the  presentment  for  acceptance  of  bills 
payahle  after  sight  (art.  23).  Such  bills,  when  circulated  in  distant 
countries,  fre<juently  come  forward  for  acceptance  more  than  six 
months  after  issue. 

21.  The  uniform  law  (art.  42)  provides  that  if  the  date  is  omitted 
in  the  acceptance  of  a  bill  payable  after  sight,  the  holder  may  protest 
it,  and  then  the  time  of  payment  has  to  be  calculated  from  the  time 
of  protest.  If  this  be  not  done  the  maturity  of  the  bill  has  to  be 
calculated  from  the  last  available  day  for  presentment  for  acceptance 
according  to  the  limits  of  time  fixed  by  article  23.  In  England  the 
holder  may  insert  the  date.  This  is  a  much  simpler  rule,  though  not 
without  ite  dangers* 
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22.  The  uniform  law  (art.  47)  provides  that  the  holder  of  a  bill 
may  present  it  for  payment  either  on  the  day  that  it  falls  due,  or  on 
either  of  the  two  following  business  days.  This,  in  effect,  allows  two 
days  of  grace  to  the  holder,  though  no  time  of  grace  is  allowed  to  the 
payer.  According  to  English  law  the  bill  must  be  presented  for  pay- 
ment on  the  day  that  it  falls  due,  and  if  it'  is  not  so  presented  the 
holder  loses  his  right  of  recourse  against  the  drawer  and  indorsers. 
We  think  the  English  rule  is  the  sound  one.  The  person  who  has  to 
pay  the  bill  knows  the  day  that  it  is  due^  and  both  according  to  the 
English  and  the  foreign  rule  must  have  his  money  ready  on  that  day. 
But  if  the  bill  is  not  presented  and  paid  that  day  the  drawer  and  in- 
dorsers  have  a  right  to  prompt  notice  of  that  fact,  in  order  that  they 
may  take  steps  to  protect  their  interests.  To  give  an  illustration: 
Suppose  a  bill  falls  due  on  Saturday,  Sunday  is  a  dies  non,  and  Mon- 
day IS  a  bank  holidav.  According  to  the  foreign  rule  the  holder  need 
not  present  the  bill  for  payment  till  Wednesday  afternoon,  and  in  the 
meantime  the  acceptor  may  have  failed. 

23.  The  uniform  law  (art..  48)  provides  that  the  holder  can  not 
refuse  partial  payment,  and  this  rule  is  defended  on  the  ground  that 
he  is  bound  to  accept  partial  payment,  in  order  to  relieve,  pro  tanto. 
the  drawer  and  inaorsers.  English  law  gives  the  holder  an  option 
to  take  or  refuse  partial  payment.  This  seems  the  sounder  rule. 
It  is  the  rule  which  prevails  throughout  our  whole  law  of  contract 
If  the  holder  has  a  bill  for  £300  pavable  in  a  certain  place,  payment 
to  him  of  £30  at  that  place  might  oe  wholly  useless.  Again,  where 
the  acceptor  has  some  trifling  dispute  with  the  drawer  he  will  be  apt 
to  offer  in  payment  something  less  than  the  amount  of  the  bill,  pos- 
sibly trusting  that  the  holder  will  not  care  to  go  back  on  previous 
parties  for  a  very  small  sum. 

24.  The  uniform  law  (art.  49)  provides  that  the  drawee  or  ac- 
ceptor who  pays  a  bill  at  maturity  is  not  bound  to  verify  the  signa- 
ture of  the  indorsers.  It  is  sufficient  if  the  chain  of  indorsements 
appears  to  be  in  order.  The  English  act  adopts  this  rule  in  the  case 
of  checks  and  other  demand  drafts  on  bankers,  but  not  in  anv  other 
case.  In  the  United  States,  following  the  English  common  law,  no 
such  exception  is  made.  There  are  strong  arguments  in  favor  either 
of  extending  the  provision  of  section  60  of  the  bills  of  exchange  act 
to  all  payments,  or  of  providing  that  the  person  who  presents  the 
bill  for  payment  shall  warrant  tne  genuineness  of  the  indorsements 
under  which  beholds  the  bill.  It  is  impossible  for  the  payer  to  verify 
the  indorsements  on  the  bill;  but,  on  the  other  hand,  every  person 
who  takes  a  bill  from  another,  gets  a  warranty  of  the  genuineness  of 
all  previous  indorsements,  and  ought  to  know  the  person  from  whom 
he  takes  it. 

25.  The  uniform  law  (art.  60)  allows  the  drawer  expressly  to 
stipulate  that  the  bill  should  be  payable  in  a  specified  foreign  cur- 
rency, e.  g.  that  a  bill  might  be  drawn  in  India  on  England,  payable 
in  rupees,  without  option  of  conversion  into  English  currency.  The 
bills  of  exchange  act  would  not  allow  this  in  England.  An  instru- 
ment payable  only  in  bullion  or  foreign  currency  would  not  consti- 
tute a  bill  of  exchange. 

26.  The  uniform  law  (art.  62)  requires  all  bills  and  notes  whether 
inland  or  foreign  to  be  protested  in  case  of  dishonor.  English  law 
requires  protest  only  in  the  case  of  foreign  bills  of  exchange.    The 
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uniform  law  does  not  recognize  our  convenient  English  system  of 
"  noting"  bills.  In  England,  when  a  bill. has  been  duly  noted,  the 
formal  protest  can  be  at  any  time  extended  as  of  the  date  of  noting. 
This  often  saves  the  expense  of  protest  But  there  is  a  good  deal  to 
be  said  in  favor  of  the  system  of  requiring  all  bills  to  be  noted,  and 
of  making  the  noting  prima  facie  evidence  of  due  presentment  and 
of  dishonor. 

27.  The  uniform  lat^r  (art.  52^  provides  that  an  unpaid  bill  must 
be  protested  on  one  of  the  two  business  days  following  the  day  for 
payment.  English  law  requires  that  the  bill  shall  be  protested,  or  at 
any  rate  noted  for  protest,  on  the  day  of  its  dishonor.  This  rule  often 
gives  rise  to  great  inconvenience  in  country  places  where  it  is  diffi- 
cult to  obtain  the  services  of  a  notary.  It  would  be  well  to  alter  the 
rule  if  a  preliminary  difficulty  can  he  got  over.  The  protest  is  gen- 
erally taken  as  showing  that  the  bill  was  duly  presented  for  payment 
on  the  proper  day,  but  if  the  protest  be  not  initiated  until  the  next 
day  there  is  nothing  to  show  that  the  bill  was  duly  presented  the  day 
before.  Moreover,  notice  of  dishonor  must,  as  a  general  rule,  be  sent 
off  on  the  day  after  dishonor.  Any  change  in  our  law  requires 
further  careful  consideration.' 

28.  As  regards  notice  of  dishonor,  the  uniform  law  (art.  55)  and 
the  English  law  differ  radically.  The  uniform  law  requires  the 
holder  to  give  notice  of  dishonor  to  his  immediate  indorser,  and  also 
within  four  days  of  protest  to  give  notice  of  dishonor  to  the  drawer. 
The  English  law  allows  the  holder  either  to  give  notice  to  his  im- 
mediate indorser,  trusting  to  him  to  pass  it  on  to  previous  parties  or 
to  give  notice  at  once  to  all  parties  liable,  and  such  notice  then  avails 
for  the  benefit  of  all  parties  concerned. 

The  uniform  law  allows  the  holder  48  hours  for  giving  notice 
of  dishonor  counting  from  the  time  of  protest,  and  the  party 
to  whom  notice  of  dishonor  is  given  has  48  hours  for  passing  it  on. 
Speaking  generally,  the  English  law  only  allows  24  hours  where  the 
foreign  rule  allows  48. 

The  uniform  law  requires  notice  of  dishonor  to  be  ^iven  by  regjis- 
tered  letter.  It  supplements  this  provision  by  providing  that  notice 
of  dishonor  may  be  given  by  a  letter  delivered  by  hand,  if  the  de- 
livery is  acknowledged  by  the  person  to  whom  it  is  sent,  by  a  dated 
and  signed  aclaiowledgment.  The  English  law  allows  notice  of  dis- 
honor to  be  given  verbally  or  by  the  mere  return  of  the  dishonored 
bill. 

The  uniform  law  requires  every  dishonored  bill  to  be  protested. 
English  law  only  requires  this  in  the  case  of  foreign  bills;  in  the  case 
of  inland  bills  notice  of  dishonor  takes  the  place  of  protest. 

Under  the  uniform  law,  if  due  notice  of  dishonor  is  not  given, 
the  drawer  and  indorsers  are  not  discharged,  but  any  drawer  or  in- 
dorser who  is  prejudiced  by  the  omission  may  bring  an  action  for 
damages  against  the  holder.  Under  English  law,  if  due  notice  of 
dishonor  is  not  given,  the  holder  loses  both  his  right  of  recourse  on 
the  bill  and  also  his  right  of  action  on  the  consideration  for  the  bill. 

To  give  an  illustration,  suppose  Brown  buys  a  motor  car  from 
Jones  for  £300  and  ffives  him  in  payment  a  oill  drawn  on  Smith, 
payable  one  month  after  date.  Smith  dishonors  the  bill,  and  Jones, 
by  some  slip,  gives  notice  of  dishonor  to  Brown  a  day  too  late.  TJnder 
English  law  Brown  is  discharged  form  his  liability  on  the  bill,  and 
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can  keep  the  motor  car  without  paying  for  it.  Under  the  uniiorm 
law,  Brown  would  be  liable  either  on  the  bill  or  in  an  action  for  the 
price,  but  if  he  had  suffered  any  loss  through  getting  the  notice  of 
aishonor  late  he  could  sue  Jones  for  damages.  It  seems  to  us  that 
the  English  law  is  too  severe,  while  the  continental  law  is  too  lax. 
Jones  ought  to  lose  his  right  of  recourse  on  the  bill,  but  Brown 
ought  to  be  liable  to  be  sued  for  the  price  of  the  motor  car,  less  any 
damage  he  may  have  suffered  through  getting  notice  of  dishonor  too 
late. 

29.  The  uniform  law  (art.  57)  provides  that  when  a  bill  is  dis- 
honored by  nonacceptance,  the  holder  can  only  recover  the  amount  of 
the  bill,  less  discount,  but  plus  a  commission  of  one-sixth  per  cent 
English  law  allows  him  to  recover  the  full  amount  of  the  bill,  but 
does  not  allow  commission.  The  foreign  rule  is  the  more  exact,  but 
the  English  rule  is  the  simpler  to  apply. 

It  may  be  noted  that  the  conierence  unanimously  adopted  the 
English  rule  that  when  a  bill  is  dishonored  by  nonacceptance  the 
holder  has  an  immediate  right  of  recourse  against  the  drawer  and 
indorsers.  The  continental  rule  under  which  the  holder  is  only 
entitled  to  demand  security  is  said  to  be  unsatisfactory,  and  prac- 
tically unworkable. 

Where  a  bill  is  dishonored  by  nonpayment  the  uniform  law  sub- 
stantially agrees  with  English  law,  except  that  it  allows,  in  addition 
to  the  other  damages,  a  commission  of  one-sixth  per  cent  We  can 
see  no  sufficient  reason  for  the  allowance  of  this  commission. 

30.  The  uniform  law  (art.  62)  provides  that  where  the  acceptor  of 
a  bill  fails  or  suspends  payments  or  commits  an  act  of  bankruptcy  be- 
fore maturity,  the  holder  may  cause  the  bill  to  be  protested,  and  at 
once  go  back  on  the  drawer  and  indorsers,  as  if  the  bill  had  been  dis- 
honored by  nonacceptance.  This  is  a  very  useful  provision,  but  it 
could  only  be  introduced  into  English  law  if  a  large  number  of  other 
commercial  countries  adopted  it,  T>ecause  the  drawer  or  indorser  of  a 
foreign  bill  would  be  entitled  to  say  that,  by  the  law  of  his  country, 
when  the  bill  has  been  accepted,  the  holder  was  bound  to  present  it  for 
payment,  and  protest  it  for  nonp^ment,  as  the  condition  of  his  right 
of  recourse.  Under  the  present  English  law,  when  the  acceptor  be- 
comes bankrupt  or  insolvent  or  suspends  payment  before  the  bill  ma- 
tures, the  holder  may  cause  the  bill  to  be  protested  for  better  security. 
The  only  effect  of  this  proceeding  is  to  enable  the  bill  to  be  accepted 
for  honor,  if  there  happens  to  be  any  person  willing  so  to  accept  it 
The  remedy  thus  given  to  the  holder  is  wholly  inadequate.  The 
holder  of  a  bill  which  has  been  accepted  by  a  person  who  oecomes  in- 
solvent is  in  a  worse  position  than  the  holder  of  a  bill  which  has  been 
refused  acceptance. 

31.  The  unform  law  (art.  65)  requires  that  where  a  domiciled  bill 
is  dishonored,  notice  of  dishonor  must  be  given  to  the  acceptor  within 
the  time,  and  in  the  form,  prescribed  for  notice  of  dishonor  to  the 
drawer  and  indorsers.  Engfish  law  in  terms  provides  that  "  in  order 
to  render  the  acceptor  of  aoill  liable,  it  is  not  necessary  to  protest  it, 
or  that  notice  of  dishonor  should  be  given  to  him."  We  think  the 
English  rule  is  the  right  one.  If  the  acceptor's  agent  dishonors  the 
bill,  it  is  his  duty  to  inform  the  acceptor,  unless,  of  course,  he  has 
acted  under  the  acceptor's  instructions  in  refusing  payment. 
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32.  According  to  English  law,  the  duties  of  the  holder  are  all  duties 
of  reasonable  diligence.  If,  with  the  exercise  of  reasonable  diligence, 
the  holder  can  not  present,  or  protest,  or  give  notice  of  dishonor,  de- 
lay is  excused  in  the  case  of  temporary  obstacles  and  the  duties  are 
dispensed  with  if  the  obstacles  are  of  a  permanent  nature.  Under 
the  uniform  law  (art.  67)  the  duties  of  the  holder  are  absolute  duties, 
but  an  exception  is  made  where,  through  the  operation  of  some  insur- 
mountable obstacle  (vis  major),  arising  at  the  place  where  the  bill  is 
payable,  the  holder  can  not  present  or  protest  the  bill.  No  allowance 
IS  made  for  calamities  affecting  the  holder  personally,  such  as  the 
holder's  illness  or  sudden  death,  or  delay  in  the  post.  The  English 
rule  appears  to  be  the  more  reasonable  one,  but  it  is  to  be  borne  in 
mind  that  the  consequences  of  the  failure  of  the  holder  to  perform  his 
duties  are  very  different  in  England  and  on  the  continent.  In  Eng- 
land the  holder  loses  his  right  of  recourse  on  the  bill,  and  also  his 
right  of  action  on  the  consideration;  but  on  the  continent  the  holder 
only  loses  his  right  of  recourse  on  the  bill,  but  retains  his  right  of 
action  on  the  consideration,  save  so  far  as  the  drawer  or  indorser  may 
have  suffered  loss  through  the  holder's  omission  to  present  or  protest 
in  due  time. 

33.  Under  English  and  French  law  payment  for  honor  may  be 
made  by  anybody.  In  the  discussion  in  the  conference  it  was  pointed 
out  that  this  rule  was  a  little  too  wide.  The  acceptor  of  a  bill  ought 
not  to  be  allowed  to  dishonor  it,  and  then  pay  it  for  the  honor  of  some 
party  to  whom  he  himself  is  primarily  liable.  It  seems  inconsistent 
with  the  contract  of  acceptance.     (See  art.  68.) 

34.  The  uniform  law  (art.  74)  provides  that  the  person  to  whom 
a  bill  is  issued  is  entitled  to  have  it  drawn  in  a  set.  In  England  this 
is  a  matter  of  arrangement  between  the  parties,  and  we.  are  not  aware 
that  any  difficulty  has  arisen  under  the  English  rule.  The  uniform 
law  further  provides  that  even  when  a  bill  has  been  issued  as  a  sola 
bill,  any  subsequent  holder  may  demand  a  set.  It  seems  to  us  that 
this  rule  might  be  used  vexatiously  and  give  rise  to  difficulties. 

35.  The  uniform  law  (art.  79)  provides  that  where  the  terms  of  a 
bill  are  altered,  parties  who  sign  it  after  the  alteration  are  liable 
according  to  the  terms  of  the  instrument  as  altered.  Parties  who 
sign  before  the  alteration  are  liable  according  to  the  original  terms 
of  the  instrument. 

Under  English  common  law  every  unauthorized  material  alteration 
of  a  bill  avoided  it  altogether.  The  bills  of  exchange  act  mitigated 
this  hard  rule  by  providing  that  where  a  bill  was  materially  altered 
and  the  alteration  was  not  apparent,  a  holder  in  due  course  might 
enforce  the  bill  according  to  its  original  tenor. 

The  foreign  rule  appears  unduly  lax.  It  draws  no  distinction  be- 
tween visible  and  invisible  alterations  and  seems  to  encourage  people 
to  be  careless  in  taking  bills  which  show  on  the  face  of  them  that  they 
have  been  tampered  with. 

36.  The  uniform  law  (art.  82)  contains  rules  of  "prescription." 
Actions  against  the  acceptor  are  barred  after  a  lapse  of  three  years 
from  the  maturity  of  the  bill,  and  actions  by  the  holder  against  a 
drawer  and  indorsers  are  barred  after  six  months  from  the  maturity 
of  the  bill.  English  law  contains  no  such  provisions.  Bills  and 
notes  are  subject  to  the  ordinary  six-year  law  of  limitations  under  the 
act  of  James  I,  which  applies  to  all  simple  contracts. 
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87.  The  conference,  by  unanimous  resolution  (England  standing 
aside),  agreed  that  noncompliance  with  stamp  laws  £ould  never  \x 
ground  for  nullifying  a  bill  of  exchange  or  promissory  note,  and  that 
stamp  laws  should  only  be  enforced  by  money  penalties.  This  is  a 
question  on  which  we  would  rather  express  no  opinion  without  hear- 
ing what  the  revenue  authorities  have  to  say  about  it.  We  would 
only  note  that,  in  the  case  of  chedss,  English  law  relies  on  the  pe- 
cuniary penalty. 

We  nave  now  called  attention  to  the  main  points  in  which  the  imi- 
form  law  differs  from  English  law,  and  we  have  given  our  reasons  for 
thinkinj?  that  on  certain  points  the  foreign  rule  is  the  more  convenient 
rule.  We  suggest  that  the  following  amendments  in  English  law 
may  be  made  at  once,  as  desirable  in  Siemselves,  without  waiting  for 
the  adoption  by  other  nations  of  the  uniform  law,  namely : 

1.  That  days  of  grace  should  be  abolished. 

2.  That  when  a  bill  falls  due  on  a  nonbusiness  day,  it  should  be 
payable  on  the  next  succeeding  business  day. 

3.  That  when  the  sum  payable  by  a  bill  is  expressed  more  than  once 
in  words,  or  more  than  oSce^n  figuV  and  the^  b  a  discrepancy,  the 
lesser  sum  shall  be  the  sum  payable. 

4.  That  when  a  bill  is  expressed  to  be  payable  with  interest  and  no 
rate  of  interest  is  specified,  interest  at  the  rate  of  5  per  cent  shall  be 
understood. 

5.  That  .where  the  acceptance  consists  of  the  simple  signature  of  the 
drawee,  it  must  be  on  the  face  of  the  bill. 

6.  That  where  a  bill  is  dishonored  by  nonacceptance,  a  party  who  is 
liable  on  the  bill  may  nevertheless  accept  it  for  honor. 

7.  That  payment  tor  honor  by  the  acceptor  of  a  bill  shall  be  pro- 
hibited. 

8.  That  where  the  holder  of  a  bill  loses  his  right  of  recourse  on  the 
bill  by  reason  of  his  faihire  duly  to  present  or  protest  it,  or  to  give 
notice  of  dishonor,  he  shall  not  thereby  lose  his  right  of  action  on 
the  consideration,  but  that  if  the  drawer  or  indorser  whom  he  sues 
has  been  prejudiced  bv  that  failure,  such  drawer  or  indorser  shall  be 
discharged  from  his  liability  on  the  consideration  to  the  extent  of 
any  loss  h^  may  have  suffered. 

In  order  to  make  clear  the  effect  of  these  recommendations  on  the 
existing  English  law,  we  have  appended  the  rough  draft  of.  a  bill 
making  the  required  amendments  m  the  bills  of  exchange  act,  1882 
(see  po8t^  p.  113). 

We  would  further  surest,  in  order  to  simplify  our  law — 

1.  That  the  bank  holiday  acts  should  be  consolidated.  They  are 
now  three  in  number,  and  are  not  very  easj'^  to  construe  together.  It 
is  to  be  noted  that  the  days  appointed  for  bank  holidays  differ  in 
England,  Scotland,  and  Ireland. 

2.  That  the  stamp  laws  relating  to  negotiable  instruments  should  be 
consolidated.  The  stamp  act,  1891,  has  now  been  amended  eight  or 
nine  times  and  the  amendments  are  very  complicated. 


V.  COMPARISON  OF  THE  CROPOSBD  UNirORM  LAW  AND  THE  ENGLISH 

LAW. 


[Inclosnre  1  In  No.  16.] 

Translation  op  Draft  TJNrFORM  Law,  Compared  in  Parallel  Columns  with 

THE  Bills  or  Exchange  Act,  1882. 

Preliminary  draft  of  the  uniform     Bills   op   exchange  act,   1882.      (45 

LAW     on      bills     of     EXCHANGE     AND  AND    46    YlCT.,    CAP.    61.) 

PROMISSORY  NOTES  PAYABLE  TO  ORDER. 


Chapter  I. — Creation  and  form  of  Wla 

of  exchange. 

Article  1.  A  bill  of  exchange  must 
contain — 

1.  A  Statement  that  is  a  bill  of  ex- 
change.^ This  statement  must  be 
written  in  the  body  of  the  instrument 
and  expressed  in  the  language  of  the 
instrument. 

2.  An  unconditional  order  to  pay  a 
sum  certain  in  money. 

3.  The  name  of  the  party  who  is  to 
pay. 

4.  A  statement  of  the  time  of  pay- 
ment. 

5.  A  statement  of  the  place  where 
payment  is  to  be  made. 

6.  The  name  of  the  payee. 

7.  A  statement  of  the  place  where 
the  bill  is  drawn,  and  the  date  of 
drawing. 

8.  The  signature  of  the  drawer. 

A  bill  of  exchange  may  be  drawn  in 
one  place  on  another,  or  may  be  drawn 
and  payable  in  the  same  place.  It  is 
not  necessary  that  it  should  specify 
the  value  given  therefor. 

Art.  2.  An  Instrument  in  which  any 
of  the  statements  indicated  in  article  1 
are  wanting,  does  not  constitute  a  bill 
of  exchange,  except  in  the  cases  men- 
tioned in  the  next  paragraph. 

A  bill  of  exchange  in  which  no  time 
of  payment  is  indicated  is  deemed  to 
be  payable  at  sight. 

A  bill  of  exchange  which  does  not 
indicate  the  place  of  payment  is 
deemed  to  be  payable  at  the  residence 
(domicile)  of  the  drawee,  provided 
that  this  residence  is  either  expressly 
mentioned  in  the  bill,  or  can  be  clearly 
gathered  from  the  terms  of  the  bill. 


Sec.  3.  (1)  A  bill  of  exchange  is  an 
unconditional  order  in  writing,  ad- 
dressed by  one  person  to  another, 
signed  by  the  person  giving  it,  requir- 
ing the  person  to  whom  it  is  addressed 
to  pay  on  demand  or  at  a  fixed  or  de- 
terminable future  time  a  sum  certain 
in  money  to,  or  to  the  order  of,  a 
specified  person,  or  to  bearer. 

(2)  An  instrument  which  does  not 
comply  with  these  conditions,  or  which 
orders  any  act  to  be  done  in  addition 
to  the  payment  of  money  is  not  a  bill 
of  exchange. 

•  •  •  • 

(4)  A  bill  is  not  invalid  by  reason — 

(a)  That  It  is  not  dated; 

(b)  That  it  does  not  specify  the 
value  given,  or  that  any  value  has 
l>een  given  therefor; 

(c)  That  it  does  not  specify  the 
place  where  it  is  drawn  or  the  place 
where  it  is  payable. 

And  see  sections  6  and  7. 

See  above,  and  see  section  10  (1), 
which  provides  that  a  bill  is  payable 
on  demand  in  which  no  time  of  pay- 
ment is  expressed. 


*  Convention :  Article  2. — In  modification  of  article  1,  paragraph  1  (1).  of  the  uniform 
law,  every  contracting  State  may  provide  that  bills  of  exchange  drawn  in  Its  own  terri- 
tory which  do  not  contain  a  statement  that  they  are  bills  of  exchange,  are  nevertheless 
valid,  provided  that  they  contain  an  express  statement  that  they  are  payable  to  order. 
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A  bill  of  exchange  which  does  not 
indicate  the  place  where  it  is  drawn  is 
deemed  to  have  been  drawn  in  the 
place  where  the  drawer  resides,  but 
subject  to  the  like  conditions. 

Abt.  3.  A  bill  of  exchange  may  be 
drawn  payable  to  the  drawer's  order. 

The  drawer  and  drawee  may  be  the 
same  person.  In  this  case  the  instru- 
ment is  deemed  to  be  a  promissory 
note,  if  it  is  payable  to  the  drawer's 
order. 

A  bill  of  exchange  may  be  drawn  for 
the  account  of  a  third  person. 

It  may  be  drawn  payable  to  bearer.^ 


AST.  4.  Subject  to  the  case  of  bills 
payable  to  bearer,  every  bill  of  ex- 
change, even  if  it  is  not  expressly 
drawn  payable  to  order,  may  be  trans- 
ferred by  endorsement 

The  drawer  may  prohibit  the  trans- 
fer of  a  bill  of  exchange  by  inserting 
therein  the  words  "not  to  order,"  or 
any  equivalent  expression.  In  this 
case  the  bill  can  only  be  transferred 
with  the  formalities  and  effects  of  an 
assignment  according  to  the  civil  law 
("cession"). 


Art.  5.  A  bill  of  exchange  may  be 
made  payable  at  the  residence  of  a 
third  person  in  the  place  where  the 
drawee  resides.  It  may  also  be  made 
payable  at  some  other  place. 

A  bill  of  exchange  may  indicate  a 
person  who  is  to  pay  it  in  case  of 
need.  The  drawer  may  also  expressly 
indicate  a  person  who  is  to  accept  it 
in  case  of  need. 


Abt.  6.  In  the  case  of  a  bill  of  ex- 
change payable  at  sight,  or  at  a  cer- 


Sso.  5.  (1)  A  bill  may  be  drawn  pay- 
able to,  or  to  the  order  of,  the  drawer; 
or  It  may  be  drawn  payable  to,  or  to 
the  order  of,  the  drawee. 

(2)  Where  In  a  bill  drawer  and 
drawee  are  the  same  person,  or  where 
the  drawee  is  a  fictitious  i)er8on  or  a 
person  not  having  capacity  to  contract, 
the  holder  may  treat  the  instnument, 
at  his  option,  either  as  a  bill  of  ex- 
change or  as  a  promissory  note. 

And  see  section  3. 

Sec.  8.  (1)  When  a  bill  contains 
words  prohibiting  transfer,  or  indi- 
cating an  intention  that  It  should  not 
be  transferable,  It  is  valid  as  between 
the  parties  thereto,  but  is  not  n^oti- 
able. 

(2)  A  negotiable  bill  may  be  pay- 
able either  to  order  or  to  bearer. 

(3)  A  bill  is  payable  to  bearer 
which  is  expressed  to  be  so  payable, 
or  on  which  the  only  or  last  indorse- 
ment is  an  indorsement  in  blank. 

(4)  A  bill  is  payable  to  order  which 
is  expressed  to  be  so  payable,  or  which 
is  expressed  to  be  payable  to  a  partico- 
lar  person,  and  does  not  contain  words 
prohibiting  transfer  or  Indicating  an 
Intention  that  it  should  not  be  trans- 
ferable. 

(5)  Where  a  bill,  either  originally 
or  by  indorsement,  is  expressed  to  be 
payable  to  the  order  of  a  specified  per- 
son, and  not  to  him  or  his  order,  it  is 
nevertheless  payable  to  him  or  his 
order  at  his  option. 

See  section  45  (4). 


Sec.  15.  The  drawer  of  a  bill  and 
any  indorser  may  insert  therein  the 
name  of  a  person  to  whom  the  holder 
may  resort  in  case  of  need,  ttiat  is  to 
say,  In  case  the  bill  Is  dishonored  by 
nonacceptance  or  nonpayment.  Such 
person  is  called  the  referee  In  case  of 
need.  It  is  In  the  option  of  the  holder 
to  resort  to  the  referee  in  case  of  need 
or  not  as  he  may  think  fit 

Sec.  9.  (1)  The  sum  payable  by  a 
bill  is  a  sum  certain  within  the  mean- 


^  Convention :  Article  3. — In  modification  of  article  3,  paragraph  4.  of  the  law  every 
contracting  State  may  provide  that  a  bill  of  exchange  drawn  pavable  to  bearer  Boall  be 
considered  as  null  and  void  In  its  territories,  if  the  bill  has  been  drawn,  accepted,  guaran- 
teed ("  avalis^e"),  or  if  it  is  payable  in  that  territory. 
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tain  period  after  sight,  the  drawer 
may  insert  a  provision  that  the 
amount  shall  be  payable  with  interest. 
A  provision  for  payment  of  interest  in 
any  other  bill  of  exchange  is  to  be  dia- 
regarded   ("r^putfie  non  6crite"). 

The  rate  of  interest  should  be  speci- 
fied. If  it  is  not  specified,  the  rate 
shall  be  5  per  cent. 

Interest  runs  from  the  date  of  the 
bill  of  exchange,  in  the  absence  of 
any  stipulation  to  the  contrary. 

Abt.  7.  If  the  sum  payable  by  a  bill 
of  exchange  is  expressed  in  words,  and 
also  in  figures  (and  there  is  a  discrep- 
ancy) the  sum  expressed  in  words  is 
the  sum  payable. 

If  the  sum  payable  is  expressed 
more  than  once  in  words,  or  more  than 
once  in  figures  (and  there  is  a  dis- 
crepancy), then  the  lesser  sum  is  the 
sum  payable. 

Abt.  8.  If  a  bill  of  exchange  bears 
the  signature  of  parties  not  having 
capacity  to  contract,  the  liability  of 
the  other  parties  to  the  bill  who  have 
signed  It  is  not  thereby  affected. 

Art.  9.  Whoever  signs  a  bill  of  ex- 
change as  agent  or  representative  of 
another  person  is  himself  liable  on  the 
bill  when  he  had  no  authority  to  act 
for  that  person,  or  when  he  has  ex- 
ceeded hia  power& 


Abt.  10.  The  drawer  guarantees  the 
acceptance  and  payment  of  the  bill. 

Any  stipulation  by  which  he  re- 
fuses to  guarantee  the  payment  shall 
be  disregarded. 

He  may  insert  the  stipulation  "  re- 
tour  sans  frals"  (L  e.,  expenses 
waived). 


Ing  of  this  act,  although  it  is  required 

to  be  paid — 

(a)  With  interest. 
•  *  •  « 

(3)  Where  a  bill  is  expressed  to  be 
payable  with  interest,  unless  the  In- 
strument otherwise  provides,  interest 
runs  from  the  date  of  the  bill,  and  if 
the  bill  is  undated  from  the  issue 
thereof. 

Sec.  9.  (2)  Where  the  sum  payable 
is  expressed  in  words  and  also  in 
figures,  and  there  is  a  discrepancy  be- 
tween the  two,  the  sum  denoted  by  the 
words  is  the  amount  payable. 


Assumed,  but  not  expressly  stated, 
in  sections  54  (2)  and  55  (1)  and  (2). 


Sec.  26.  (1)  Where  a  person  signs  a 
bill  as  drawer,  indorser,  or  acceptor, 
and  adds  words  to  his  signature,  indi- 
cating that  he  signs  for  or  on  behalf 
of  a  principal,  or  in  a  representative 
character,  he  is  not  personally  liable 
thereon;  but  the  mere  addition  to  his 
signature  of-  words  describing  him  as 
an  agent,  or  as  filling  a  representative 
character,  does  not  exempt  him  from 
personal  liability. 

(2)  In  determining  whether  a  sig- 
nature on  a  bill  is  that  of  the  prin- 
cipal or  that  of  the  agent  by  whose 
hand  it  is  written,  the  construction 
most  favorable  to  the  validity  of  the 
instrument  shall  be  adopted. 

Sec.  31.  (5)  Where  any  person  is 
under  obligation  to  indorse  a  bill  in  a 
representative  capacity,  he  may  in- 
dorse the  bill  in  such  terms  as  to 
negative  personal  liability. 

Sec.  55.  (1)  The  drawer  of  a  bill  by 
drawing  it — 

(a)  Engages  that  on  due  present- 
ment it  shall  be  accepted  and  paid  ac- 
cording to  its  tenor,  and  that  if  it  be 
dishonored  he  will  compensate  the 
holder  or  any  indorser  who  is  com- 
pelled to  pay  it,  provided  that  the 
requisite  proceedings  on  dishonor  be 
duly  taken. 

Sec  16.  The  drawer  of  a  bill,  and 
any  indorser.  may  insert  therein  an  ex- 
press stipulation —  ' 

(1)  Negativing  or  limiting  his  own 
liability  to  the  holder. 

(2)  Waiving  as  regards  himself 
some  or  all  of  the  holder^s  duties. 
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Chapter  II. — Indarsement, 

Abt.  11.  The  Indorsement  must  be 
written  upon  the  bill  of  exchange  or 
upon  a  sheet  attached  (allonge),  or 
on  a  "copy."  It  must  be  signed  by 
the  Indorser. 

An  indorsement  Is  yalid  although 
the  person  to  whom  it  is  indorsed  is 
not  named,  or  although  the  indorser 
has  done  no  more  than  put  his  signa- 
ture upon  the  back  of  the  bill,  or  on 
an  "allonge,"  or  on  the  back  of  a 
"copy"   (indorsement  in  blank). 

A  bill  of  exchange  may  be  indorsed 
to  the  drawee  whether  he  has  accepted 
or  not,  to  a  previous  indorser,  or  to  the 
drawer,  and  these  parties  may  again 
indorse  It. 


Abt.  12.  The  indorsement  of  a  bill  of 
exchange  payable  to  bearer  operates 
only  as  a  guarantee  (aval)  for  the 
drawer. 

On  every  other  bill  of  exchange  an 
indorsement  to  bearer  is  null  and  void. 

A  partial  indorsement  is  null  and 
void- 

Every  condition  added  to  an  indorse- 
ment shall  be  disregarded* 


Abt.  13.  An  Indorsement  transfers  to 
the  holder  air  the  rights  flowing  from 
a  bill  of  exchange. 

The  indorser,  in  the  absence  of  any 
stipulation  to  the  contrary,  guarantees 
the  acceptance  and  payment  of  the  bill. 


Sec.  32.  An  indorsement  in  order  to 
operate  as  a  negotiation  mast  com- 
ply with  the  following  conditioiia 
namely : 

(1)  It  must  be  written  on  the  bill 
itself  and  be  signed  by  the  indorser. 
The  simple  signature  of  the  indoreer 
on  the  bill,  without  additional  words, 
is  sufficient. 

An  indorsement  written  on  an  ^*^- 
longe,"  or  on  a  "  copy  "  of  a  bill  issued 
or  negotiated  in  a  country  where 
"copies"  are  recognized,  is  deemed 
to  be  written  on  the  bill  itself. 

Sec.  37.  Where  a  bill  is  negotiated 
back  to  the  drawer,  or  to  a  prior  in- 
dorser or  to  the  acceptor,  such  party 
may,  subject  to  the  provisions  of  this 
act,  reissue  and  further  negotiate  the 
bill,  but  he  is  not  entitled  to  enforce 
payment  of  the  bill  against  any  in- 
tervening party  to  whom  he  was  pre- 
viously liable. 

Sec.  56.  Where  a  person  signs  a  bill 
otherwise  than  as  drawer  or  acceptor 
he  thereby  incurs  the  liabilities  of  an 
indorser  to  a  holder  in  due  course. 


Seo.  32.  (2)  It  must  be  an  indorse- 
ment of  the  entire  bill.  A  partial  in- 
dorsement, that  is  to  say,  an  indorse- 
ment which  purports  to  transfer  to  tbe 
indorsee  a  part  only  of  the  amount  pay- 
able, or  which  puri)ort8  to  transfer 
the  bill  to  two  or  more  indorsees  sev- 
erally, does  not  operate  as  a  negotia- 
tion of  the  bill. 

Sec.  33.  Where  a  bill  purports  to  be 
indorsed  conditionally  the  condition 
may  be  disregarded  by  the  payer,  and 
payment  to  the  indorsee  is  valid 
whether  the  condition  has  been  fulfilled 
or  not. 

Sec.  31.  (1)  A  bill  is  negotiated 
when  it  is  transferred  from  one  person 
to  another  in  such  a  manner  as  to  con- 
stitute the  transferee  the  holder  of  tbe 
bill. 

(2)  A  bill  payable  to  bearer  is  ne- 
gotiated by  delivery. 

(3)  A  bill  payable  to  order  is  nego- 
tiated by  the  indorsement  of  the  hold^ 
completed  by  delivery. 

Sec  56.. (2)  The  indorser  of  a  bill 
by  indorsing  it — 

(a)  Engages  that  on  due  present- 
ment it  shall  be  accepted  and  paid  ac- 
cording to  its  tenor,  and  that  if  It  be 
dishonored  he  will  compensate  the 
holder  or  a  subsequent  indorser  who  is 
compelled  to  pay  it,  provided  that  tbe 
requisite  proceedings  on  dishonor  be 
duly  taken. 

And  see  section  16,  ante,  page  85, 
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Abt.  14.  If  the  Indorsement  Is  in 
blank,  the  holder  may — 

1.  Fill  in  the  blank  with  his  own 
name. 

2.  Fill  in  the  blank  with  the  name 
of  some  other  person. 

3.  Transfer  the  bill  to  a  third  person 
^without  indorsing  it  and  without  fill- 
ing np  the  blank. 

4.  Again  indorse  it  in  blank  or  to 
another  person  by  name. 


Abt.  16.  An  indorsement  may  indi- 
cate a  person  who  is  to  pay  the  bill  in 
case  of  need. 

An  indorsement  may  negative  the 
guaranty  of  payment  unless  the  In- 
dorser  is  himself  the  drawer. 

It  may  prohibit  the  holder  from 
further  indorsing  the  bill,  and  in  this 
case  the  indorser  is  not  liable  to  sub- 
sequent parties  to  whom  the  bill  has 
been  transferred. 

It  may  contain  the  stipulation  "re- 
tour  sans  frais." 

Stipulations  inserted  in  an  indorse- 
ment affect  only  the  indorser  who  in- 
serts them.  ♦ 


Sec.  34.  (1)  An  indorsement  in  blank 
specifies  no  indorsee,  and  a  bill  so  in- 
dorsed becomes  payable  to  bearer. 

(2)  A  special  indorsement  specifier 
the  person  to  whom,  or  to  whose  order, 
the  bill  is  to  be  payable. 

(3)  The  provisions  of  this  act  relat- 
ing to  a  payee  apply  with  the  neces- 
sary modifications  to  an  indorsee  under 
a  special  indorsement. 

(4)  When  a  bill  has  been  Indorsed 
in  blank,  any  holder  may  convert  the 
blank  indorsement  into  a  special  in- 
dorsement by  writing  above  the  in- 
dorser's  signature  a  direction  to  pay 
the  bill  to  or  to  the  order  of  himself 
or  some  other  person. 

Sec.  15.  The  drawer  of  a  bill  and 
any  indorser  may  insert  therein  the 
name  of  a  person  to  whom  the  holder 
may  resort  in  case  of  need ;  that  is  to 
say,  in  case  the  bill  is  dishonored  by 
nonacceptance  or  nonpayment.  Such 
person  is  called  the  referee  in  case  of 
need.  It  is  in  the  option  of  the  holder 
to  resort  to  the  referee  in  case  of  need 
or  not  as  he  may  think  it. 

Sec.  16.  The  drawer  of  a  bill  and 
any  indorser  may  insert  therein  an 
express  stipulation — 

(1)  Negativing  or  limiting  his  own 
liability  to  the  holder. 

(2)  Waiving  as  regards  himself 
some  or  all  of  the  holder's  duties. 

And  see  section  35. 


Art.  18.  The  holder  of  a  bill  of  ex- 
change, bearing  indorsements,  is 
deemed  to  be  the  lawful  holder  if  he 
can  establish  his  right  to  it  by  an 
uninterrupted  chain  of  indorsements, 
even  if  the  last  indorsement  is  in 
blank. 

Where  an  indorsement  in  blank  is 
followed  by  another  indorsement,  the 
party  whose  indorsement  it  is  is  pre- 
sumed to  have  acquired  the  bill  under 
the  indorsement  In  blank. 


Abt.  it.  The  parties  liable  on  a  bill 
of  exchange  can  only  set  up  against 
the  holder — 

1.  Defenses  which  they  have  directly 
against  the  holder  himself. 

2.  Defenses  founded  on  their  inca- 
pacity to  contract 

74733'— S.  Doc.  768,  61-^3 ^28 


Sec  24.  Subject  to  the  provisions  of 
this  act,  where  a  signature  on  a  bill 
is  forged  or  placed  thereon  without 
the  authority  of  the  person  whose  sig- 
nature it  purports  to  be,  the  forged 
or  unauthorized  signature  is  wholly 
inoperative,  and  no  right  to  retain 
the  bill  or  to  give  a  discharge  there- 
for or  to  enforce  payment  thereof 
against  any  party  thereto  can  be  ac- 
quired through  or  under  that  signa- 
ture, unless  the  party  against  whom  it 
is  sought  to  retain  or  enforce  payment 
of  the  bill  is  precluded  from  settling 
up  the  forgery  or  want  of  authority. 

Provided  that  nothing  in  this  sec- 
tion shall  affect  the  ratification  of  an 
unauthorized  signature  not  amounting 
to  a  forgery. 

Sec.  8.  (3)  A  bill  is  payable  to 
bearer  which  is  expressed  to  be  so 
payable  or  on  which  the  only  or  last 
indorsement  is  an  indorsement  in  blank. 

Sec.  38.  The  rights  and  powers  of 
the  holder  of  a  bill  are  as  follows — 

(1)  He  may  sue  on  the  bill  In  his 
own  name — 

(2)  Where  he  is  a  holder  In  due 
course,  he*  holds  the  bill  free  from  any 
defect  of  title  of  prior  parties,  as  well 


354       INTEBNATIONAL  CONFEBENCE  ON  BILLS  OF  EXCHAN6B. 


3.  DefeiMses  arising  out  of  the  actual 
text  of  the  bill  itself. 

4.  Defenses  founded  on  the  provisions 
of  the  present  uniform  law. 

Where  the  holder  is  not  a  holder  In 
good  faith,  the  parties  liable  can  avail 
themselves  of  defenses  which  they 
could  have  set  up  against  the  preced- 
ing holder. 


Abt.  18.  When  an  indorsement  con- 
tains the  expression  "for  recovery  of 
the  amount "  ( valeur  en  recouvre- 
ment),  or  "for  collection,"  or  "by 
delegation/'  or  any  other  expression 
implying  an  authority,  the  holder  is 
deemed  to  be  the  agent  of  the  in- 
dorser. 

He  can  exercise  all  the  righta  flow- 
ing from  the  bill  of  exchange,  but  he 
can  not  indorse  the  bill  except  on 
agency  terms. 

The  parties  liable  can  only  set  up 
against  the  holder  defenses  which 
could  be  set  up  against  the  indorser  if 
the  agency  Indorsement  had  not  been 
madeu 


Abt.  19.*  When  an  Indorsement  con- 
tains the  expression  "'  value  as  se- 
curity" (valeur  en  garantie)  or  "value 
in  pledge,"  or  any  other  expression 
Implying  that  it  is  given  by  way  of 
security,  the  holder  Is  deemed  to  be  a 
pledgee  creditor. 

He  may  exercise  all  the  rights  flow- 
ing from  the  bill  of  exchange,  but  can 
only  indorse  the  bill  by  way  of  agency. 

The  parties  liable  can  only  set  up 
against  the  holder  defenses  which  they 
could  have  set  up  against  the  party 
who  indorsed  the  bill  by  way  of  pledge, 
except  in  the  case  of  bad  faith. 

Art.  20.  An  indorsement  after  ma- 
turity has  the  same  elTect  as  an  in- 
dorsement before  maturity.  However, 
if  this  indorsement  has  been  made 
after  the  protest  for  nonpayment  has 
been  drawn  up,  or  after  the  time  flxed 
by  law  for  drawing  it  up,  it  only  oper- 
ates as  an  ordinary  assignment  regu- 
lated by  the  civil  law. 


as  from  mere  personal  defenses  avail- 
able to  prior  parties  among  themselTeB 
and  may  enforce  payment  against  all 
parties  liable  on  the  bilL 

(3)  Where  his  titie  is  d^ectlr^ 
(a),  if  he  negotiates  the  bill  to  a 
hoMer  in  due  course  that  holder  ob- 
tains a  good  and  complete  title  to  the 
bill,  and  ib)  if  he  obtains  payment  of 
the  bill  the  person  who  pays  him  in 
due  course  gets  a  valid  discbarge  for 
the  bill. 

Sec.  35.  (1)  An  indorsement  is  re- 
strictive which  prohibits  the  farther 
negotiation  of  the  bill  or  which  ex- 
presses that  it  is  a  mere  authority  to 
deal  with  the. bill  as  thereby  directed 
and  not  a  transfer  of  the  ownership 
thereof,  as,  for  example,  if  a  bill  be 
indorsed  "Pay  D.  only/*  or  "Pay  D. 
for  the  account  of  X.,"  or  "  Pay  D.  or 
order  for  collection." 

(2)  A  restrictive  indorsement  gives 
the  indorsee  the  right  to  receive  pay- 
ment of  the  bill  and  to  sue  any  party 
thereto  that  his  indorser  conld  hare 
sued,  but  gives  him  no  power  to  trans- 
fer his  rights  as  indorsee  unless  it  ex- 
pressly authorize  him  to  do  so. 

(3)  Where  a  restrictive  indorsonent 
authorizes  further  transfer,  all  subse- 
quent indorsees  take  the  bill  with  tbe 
same  rights  and  subject  to  the  same 
liabilities  as  the  flrst  Indorsee  under 
the  restrictive  indorsement. 

No  corresponding  provision. 


Sec.  36.  (1)  Where  a  bill  is  negoti- 
able in  its  origin,  it  continues  to  be 
negotiable  until  it  has  been  (a)  re- 
strictively  indorsed  or  (6)  discharged 
by  payment  or  otherwise. 

(2)  Where  an  overdue  bill  is  n^o- 
tiated«  it  can  only  be  negotiated  subject 
to  any  defect  of  title  affecting  it  at  Its 
maturity,  and  thenceforward  no  per- 
son who  takes  it  can  acquire  or  give 
a  better  title  than  that  which  the  pe^ 
son  from  whom  he  took  it  had. 


1  Convention :  Article  4. — Each  contracting  State  may  provide,  In  modification  of  tr- 
tide  19  of  the  law,  that  any  indorsement  made  in  Its  territory  expressing  that  it  is  bj 
wsy  of  pledge,  shall  be  disregarded. 

In  tm  caae  tbe  expression  shall  be  equally  disregarded  by  the  other  States. 
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Chaptei  III. — Acceptance. 

Aht.  21.  The  holder  may  up  to  ma- 
turity present  a  btll  of  exchange  to  the 
drawee  for  acceptance.  Presentment 
uiuy  be  made  by  any  person  in  posses- 
sion of  the  instrument. 

Presentment  must  De  made  at  the 
place  where  the  drawee  resides,  and 
the  place  indicated  alongside  the 
drawee's  name  is  deemed  to  be  that 
place. 

Acceptance  can  only  be  demanded  on 
a  business  day. 


Avr.  22.  There  may  be  a  stipulation 
In  any  bill  of  exchange  requiring  ac- 


(3)  A  bill  payable  on  demand  is 
deemed  to  be  overdue  within  the  mean- 
ing, and  for  the  purposes,  of  this  sec- 
tion, when  it  api)ears  on  the  face  of  it 
to  have  been  in  circulation  for  an  un- 
reasonable length  of  time.  What  is  an 
unreasonable  length  of  time  for  this 
purpose  is  a  question  of  fact. 

(4)  Except  where  an  indorsement 
bears  date  after  the  maturity  of  the 
bill,  every  negotiation  is  prima  facie 
deemed  to  have  been  effected  before 
the  bill  was  overdue. 

(5)  Where  a  bill  which  is  not  over- 
due has  been  dishonored,  any  person 
who  takes  it  with  notice  of  the  dis- 
honor takes  it  subject  to  any  defect  of 
title  attaching  thereto  at  the  time  of 
dishonor,  but  nothing  in  this  subsec- 
tion shall  affect  the  rights  of  a  holder 
in  due  course. 


Sec.  41.  (1)  A  bill  is  duly  presented 
for  acceptance  which  is  presented  in 
accordance  with  the  following  rules: 

(a)  The  presentment  must  be  made 
by  or  on  behalf  of  the  holder  to  the 
drawee  or  to  some  person  authorized  to 
accept  or  refuse  acceptance  on  his  be- 
half at  a  reasonable  hour  on  a  busi- 
ness day  and  before  the  bill  is  over- 
due; 

(b)  Where  a  bill  is  addressed  to  two 
or  more  drawees,  who  are  not  partners, 
presentment  must  t>e  made  to  them  all, 
unless  one  has  authority  to  accept  for 
all,  then  presentment  may  be  made  to 
him  only; 

(c)  Where  the  drawee  is  dead,  pre- 
sentment may  be  made  to  his  personal 
representative ; 

id)  Where  the  drawee  is  bankrupt, 
presentment  may  be  made  to  him  or 
to  his  trustee; 

(e)  Where  authorized  by  agreement 
or  usage,  a  presentment  through  the 
post  office  is  sufficient. 

(2)  Presentment  in  accordance  with 
these  rules  is  excused,  and  a  bill  may 
be  treated  as  dishonored  by  nonac- 
ceptance — 

(a)  Where  the  drawee  is  dead  or 
bankrupt  or  is  a  fictitious  person  or 
a  person  not  having  capacity  to  con- 
tract by  bill ; 

(h)  Where,  after  the  exercise  of 
reasonable  diligence,  such  presentment 
can  not  be  effected; 

(c)  Where,  although  the  presentment 
has  been  irregular,  acceptance  has  been 
refused  on  some  other  ground. 

(3)  The  fact  that  the  holder  has 
reason  to  believe  that  the  bill,  on  pre- 
sentment, will  be  dishonored  does  not 
excuse  presentment. 

Sec.  39.  (1)  Where  a  bill  is  pay- 
able after  sight,  presentment  for  ac- 
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ceptance  or  requiring  acceptance  with- 
in a  certain  period  of  time.  In  the 
latter  case,  if  the  last  day  for  present- 
ment is  a  nonbusiness  day,  present- 
ment may  be  made  on  the  next  follow- 
day  business  day. 

A  bill  of  exchange  may  stipulate 
that  it  is  to  be  presented  for  accept- 
ance before  a  certain  day.  But  pro- 
hibition of  presentment  for  acceptance 
is  not  allowed  either  in  domiciled  bills 
or  in  the  case  of  bills  luiyable  after 
sight. 

An  indorser  may  insert  in  his  in- 
dorsement a  stipulation  requiring  the 
holder  to  present  the  bill  for  accept- 
ance. On  the  other  hand,  an  in- 
dorser may  not  insert  the  stipulation 
"not  for  acceptance"  when  the  bill 
was  a  bill  which  could  have  been  pre- 
sented for  acceptance. 

Any  stipulation  prohibited  by  the 
provisions  of  this  article  shall  be  dis- 
regarded. 

Art.  23.  Bills  of  exchange  payable 
after  night  must  be  presented  for  ac- 
ceptance within  6  months  of  their 
date,  without  prolongation  on  account 
of  distance.  This  period  may  be  short- 
ened either  by  the  drawer  or  by  an 
indorser.  It  may  be  prolonged  by  the 
drawer  for  a  period  not  exceeding  6 
months.  If  the  stipulated  prolonga- 
tion exceeds  6  months,  the  bill  must 
nevertheless  be  presented  within  12 
months  of  its  issue. 


ceptance  is  necessary  in  order  to  fix 
the  maturity  of  the  instrument. 

(2)  Where  a  bill  expressly  stipu- 
lates that  it  shall  be  presented  for 
acceptance,  or  where  a  bill  is  drawn 
payable  elsewhere  than  at  the  resi- 
dence or  place  of  business  of  tt» 
drawee,  it  must  be  presented  for  ac- 
ceptance before  it  can  be  presented  for 
payment 

(3)  In  no  other  case  is  present- 
ment for  acceptance  necessdrj  in  order 
to  render  liable  any  party  to  the  bill 

(4)  Where  the  holder  of  a  bill 
drawn  payable  elsewhere  than  at  the 
place  of  business  or  residence  of  th« 
drawee  has  not  time,  with  the  exerdse 
of  reasonable  diligence,  to  present  the 
bill  for  acceptance  beifore  presenting 
it  for  iMiyment  on  the  day  that  it  falls 
due,  the  delay  caused  by  presmting  the 
bill  for  acceptance  before  presetting 
it  for  payment  is  excused,  and  does  not 
discharge  the  drawer  and  indorsera. 

Sec.  40.  (1)  Subject  to  the  provi- 
sions of  this  act,  when  a  bill  payable 
after  sight  is  negotiated,  the  holder 
must  either  present  it  for  acceptance 
or  negotiate  it  within  a  reasonable 
time. 

(2)  If  he  do  not  do  so,  the  drawer 
and  all  indorsers  prior  to  that  holder 
are  discharged. 

(3)  In  determining  what  is  a  rea- 
sonable time  within  the  meaning  of 
this  section,  regard  shall  be  had  to  tiie 
nature  of  the  bill,  the  usage  of  trade 
with  respect  to  similar  bills,  and  tbe 
facts  of  the  particular  case. 


Abt.  24.  The  acceptance  must  be  in 
writing  on  the  bill  of  exchange  Itself. 
It  may  be  expressed  by  the  word  "  ac- 
cepted," or  by  any  other  equivalent 
word,  followed  by  the  signature  of  the 
drawee.  The  mere  signature  of  the 
drawee  written  on  the  face  of  the  bill 
constitutes  an  acceptance. 

An  acceptance  need  not  be  dated.  It 
must,  however.  Indicate  the  date  of 
presentment  in  the  case  of  a  bill  which 
is  payable  at  a  certain  period  after 
sight,  or  which  must,  by  its  express 
terms,  be  presented  for  acceptance 
within  a  specified  time. 

An  acceptance  written  on  an  "al- 
longe," or  on  a  "copy,"  or  on  a  sepa- 
rate document,  does  not  bind  the 
drawee  as  an  acceptor  of  a  bill  of  ex- 
change. 

Art.  25.  An  acceptance  must  be  un- 
qualified, but  it  may  be  an  acceptance 
for  part  only  of  the  sum  payable. 

Every  other  qualification  which 
varies  the  effect  of  the  bUl  as  drawn 


Sec.  17.  (1)  The  acceptance  of  a 
bill  is  the  signification  by  the  drawee 
of  his  assent  to  the  order  of  tbe 
drawer. 

(2)  An  acceptance  is  invalid  anlees 
it  complies  with  the  following  condi- 
tions, namely: 

(a)  It  must  be  written  on  the  bill 
and  be  signed  by  the  drawee.  The 
mere  signature  of  the  drawee  without 
additional  words  is  sufllcient. 

(b)  It  must  not  express  that  tbe 
drawee  will  perform  his  promise  by 
any  other  means  than  the  payment  of 
money. 


Sec.  19.  (1)  An  acceptance  Is  either 
(a)  general  or  (6)  qualified. 

(2)  A  general  acceptance  assents 
without  qualification  to  the  order  of 
the  drawer.    A  qualified  acc^tanoe  in 
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may  be  treated  by  the  bolder  as  equiv- 
alent to  a  refusal  to  accept.  Never- 
theless, the  acceptor  is  bound  accord- 
ins  to  the  terms  of  his  acceptance. 


Art.  26.  When  the  drawer  has  indi- 
cated in  a  bill  of  exchange  a  place  of 
payment  other  than  the  residence  of 
the  drawee,  without  desijcnating  the 
person  who  is  to  pay  for  the  drawee, 
the  acce])tor  in  his  acceptance  must 
indicate  the  i)er8on  by  whom  payment 
is  to  be  effected.  In  default  of  this 
indication,  the  bill  is  puyable  by  the 
acceptor  himself  at  the  place  of 
payment. 

If  a  bill  is  payable  at  the  residence 
of  the  drawee,  the  drawee  may  in  hia 
acceptance  indicate  another  address  for 
payment  in  the  place  where  the  bill  is 
payable. 

Abt.  27.  When  a  bill  is  presented 
for  acceptance  to  the  drawee,  he  must 
give  his  reply  to  the  holder  on  the 
first  business  day  which  follows  pre- 
sentation. 

The  holder  is  not  bound  to  leave  the 
bill  in  the  hands  of  the  drawee. 

AST.  28.  By  accepting  a  bill,  the 
drawee  undertakes  to  pay  it  at  ma- 
turity to  the  lawful  holder. 

If  the  bill  is  dishonored  by  non- 
payment, the  holder,  even  if  he  is  also 


express  terms  varies  the  effect  of  the 
bill  as  drawn. 

In  particular  an  acceptance  is  quali- 
fied which  is — 

(a)  Conditional;  that  is  to  say, 
which  makes  payment  by  the  acceptor 
dependent  on  the  fulfillment  of  a  con- 
dition therein  stated. 

(&)  Partial;  that  is  to  say,  an  ac- 
ceptance to  pay  part  only  of  the 
amoimt  for  which  the  bill  is  drawn. 

(c)  Local;  that  is  to  say,  an  accept- 
ance to  pay  only  at  a  particular  spec- 
Ified  nlace 

Sec.  44.  (1)  The  holder  of  a  bill 
may  refuse  to  take  a  qualified  accept- 
ance, and  if  he  does  not  obtain  an 
unqualified  acceptance  may  treat  the 
bill  as  dishonored  by  nonacceptance. 

(2)  Where  a  qualified  acceptance  is 
taken,  and  the  drawer  or  an  indorser 
has  not  expressly  or  impliedly  author- 
ized the  holder  to  tuke  a  quaiifled  ac- 
ceptance, or  does  not  subsequently 
assent  thereto,  such  drawer  or  in- 
dorser is  discharged  from  his  liability 
on  the  bill. 

The  provisions  of  this  subsection 
do  not  apply  to  a  partial  acceptance, 
whereof  due  notice  has  been  given. 
Where  a  foreign  bill  has  been  accepted 
as  to  part,  it  must  be  protested  as  to 
the  balance. 

(3)  When  the  drawer  or  indorser 
of  a  bill  receives  notice  of  a  qualified 
acceptance,  and  does  not  within  a  rea- 
sonable time  express  his  dissent  to  the 
holder,  he  shall  be  deemed  to  have  as- 
sented thereto. 

No  corresponding  provision. 


Sec.  42.  (1)  When  a  bill  is  duly 
presented  for  acceptance  and  is  not 
accepted  within  the  customary  time, 
the  person  presenting  it  must  treat  it 
as  dishonored  by  nonacceptance.  If 
he  do  not,  the  holder  shall  lose  his 
right  of  recourse  against  the  drawer 
and  indorsers. 

Sec.  54.  The  acceptor  of  a  bill,  by 
accepting  it — 

(1)  Engages  that  he  will  pay  it 
according  to  the  tenor  of  his  accept- 
ance; 
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the  drawer,  has  a  direct  action  on  the 
bill  against  the  acceptor. 


Art.  29.  The  drawee  who  has  writ- 
ten an  acceptance  on  the  bill  can  not 
cancel  it  if  he  has  given  written  no- 
tice to  the  holder  or  his  agent*  or  to 
any  other  person  who  has  signed  the 
bill,  that  he  has  accepted  it,  or  if  he 
has  delivered  up  the  bill. 


Abt.  30.  The  drawee  is  deemed  to 
have  refused  acceptance  (apart  from 
express  refusal)  when  he  has  not  ac- 
cepted the  bill  on  the  first  business 
day  following  presentation,  or  when 
he  has  canceled  his  acceptance  hav- 
ing still  the  Tlgjit  so  to  do  (art.  29),  or 
where  in  accepting  he  has  varied  the 
provisions  of  the  bill  as  drawn. 

Chapter    IV. — Acceptance   for   honor. 

Art.  31.  After  protest  for  nonac- 
ceptance,  or  after  mere  refusal  to 
accept  when  the  bill  of  exchange  is 
not  protestable  (in  accordnnce  with 
art.  62),  the  bill  may  at  any  time 
before,  maturity  be  accepted  for  the 
honor  of  the  drawer,  or  one  of  the  in- 
dorsers,  or  for  anyone  else  who  has 
signed  the  bill. 

The  bill  may  be  accepted  for  honor 
by  a  third  party,  or  by  the  drawee,  or 
by  any  person  who  is  already  liable 
on  the  bill. 


(2)  Is  precluded  from  denying  to  a 
holder  in  due  course — 

(a)  The  existence  of  the  drawer, 
the  genuineness  of  his  signature,  and 
his  capacity  and  authority  to  drav 
the  bill. 

(&)  In  the  case  of  a  bill  payable  to 
drawer's  order,  the  then  capacity  of 
the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorse- 
ment. 

(e)  In  the  case  of  a  bill  payable  to 
the  order  of  a  third  person,  the  ex- 
istence of  the  payee  and  bis  thai 
capacity  to  indorse,  but  not  tlie 
genuineness  or  validity  of  his  indorse- 
ment. 

Src.  21.  (t)  Every  contract  (»i  a 
bill,  whether  it  be  the  drawer*8,  the 
acceptor's,  or  an  indorser's,  is  incom- 
plete and  revocable  until  delivery  of 
the  instrument  in  order  to  give  effect 
thereto. 

Provided  that  where  an  acceptance 
is  written  on  a  bill,  and  the  drawee 
gives  notice  to,  or  according  to,  the 
directions  of  the  iierson  entitled  to  the 
bill  that  he  has  accepted  it,  the  accept- 
ance then  becomes  complete  and  irrev- 
ocable. 

Sec.  43.  (1)  A  bill  is  dishonored  by 
nonacceptance-  - 

(a)  When  it  is  duly  presented  for 
acceptance,  and  such  an  acceptance  as 
is  prescribed  by  this  act  is  refused  or 
can  not  be  obtained,  or 

(6)  When  presentment  for  accept- 
ance is  excused  and  the  bill  is  not 
accepted. 


Sec.  65.  (1)  Where  a  bill  of  ex- 
change has  been  protested  for  dishonor 
tjy  nonacceptance,  or  protested  flor 
better  security  and  is  not  overdue,  any 
person,  not  being  a  party  already  lia- 
ble thereon,  may,  with  the  consent  of 
the  holder,  intervene  and  accept  the 
bill  supra  protest,  for  the  honor  of 
any  party  liable  thereon,  or  for  the 
honor  of  the  person  for  whose  account 
the  bill  is  drawn. 

(2)  A  bill  may  be  accepted  for 
honor  for  part  only  of  the  sum  for 
which  it  is  drawn. 

(3)  An  acceptance  f6r  honor  supra 
protest  in  order  to  be  valid  must — 

(a)  Be  written  on  the  bill  and  in- 
dicate that  it  is  an  acceptance  for 
honor. 

(5)  Be  signed  by  the  acceptor  for 
honor : 

(5)  Where  a  bill  payable  after  sight 
Is  accepted  for  honor,  its  maturity  is 
calculated  from  the  date  of  the  noMng 
for  nonacceptance,  and  not  from  the 
date  of  the  acceptance  for  honor. 
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Abt.  32.  When  the  drawer,  under 
article  5,  paragraph  2,  has  ii;idicated 
a  case  of  need  In  the  place  of  payment 
to  accept  the  bill,  the  holder  must 
within  a  reasonable  time  present  the 
bill  to  the  case  of  need  for  accept- 
ance, and  cause  the  bill  to  be  protested 
if  the  acceptance  is  refused.  If  he 
omit  so  .  to  do,  he  loses  his  right  of 
recourse  before  maturity  in  the  cases 
mentioned  in  articles  56  and  63  (pro- 
visional). 

In  all  other  cases  the  holder  has  the 
option  to  refuse  an  acceptance  for 
honor. 

Abt.  33.  An  acceptance  for  honor 
must  be  on  the  bill  itself.  It  must  be 
signed  by  the  acceptor  for  honor.  It 
should  state  for  whose  honor  it  is 
given,  and,  in  default  of  any  such 
statement,  it  is  deemed  to  be  an  ac- 
ceptance for  the  honor  of  the  drawer. 
An  acceptor  for  honor  must  give 
notice  of  his  intervention  to  the  party 
for  whose  honor  he  has  accepted. 
This  notice  must  be  given  by  regis- 
tered letter  not  later  than  the  second 
business  day  after  acceptance. 

The  party  for  whose  honor  the  bill 
has  been  accepted,  thus  notified,  must 
bimself  give  notice  to  the  party  im- 
mediately liable  to  him  not  later  than 
the  second  business  day  after  he  has 
received  his  notice,  and  so  on  up  to 
the  drawer. 

Art.  34.  By  accepting  for  honor  the 
acceptor  for  honor  becomes  liable  to 
all  indorsers  subsequent  to  the  party 
for  whose  honor  he  accepted. 

This  obligation  is  discharged  if  the 
bill,  after  dishonor  by  nonpayment,  is 
not  presented  for  payment  to  the  ac- 
ceptor for  honor  and  if  the  present- 
ment is  not  recorded  in  the  protest 
not  later  than  the  last  day  allowed  for 
protesting  the  bill  for  nonpayment. 

The  holder  who  takes  an  acceptance 
for  honor  loses  his  immediate  right 
of  recourse  before  maturity  against 
previous  parties,  as  provided  by  arti- 
cles 56  and  63. 

In  spite  of  an  acceptance  for  honor 
the  party  for  whose  honor  it  has  been 
given,  and  the  parties  liable  to  him, 
can  demand  from  the  holder,  In  ex- 
change for  payment  of  the  sum  men- 
tioned in  article  57,  the  delivery  up  of 
the  bill  and  of  the  protest  for  non- 
acceptance  if  such  there  be.  The 
party  to  whom  the  bill  has  so  been 
delivered  up  has  an  immediate  right 
of  recourse  against  the  parties  liable 
to  hlnu 


No  corresponding  provision. 

See  section  15  as  to  holder*s  option. 


Sec.  65.  (4)  Where  an  acceptance 
for  honor  does  not  expressly  state  for 
whose  honor  it  is' made,  it  is  deemed 
to  be  an  acceptance  for  the  honor  of 
the  drawer. 

.  .  • 

And  see  above. 


Sec.  66.  (1)  The  acceptor  for  honor 
of  a  bill  by  accepting  It  engages  that  he 
will,  on  due  presentment,  pay  the  bill 
according  to  the  tenor  of  his  accept- 
ance if  it  is  not  paid  by  the  drawee, 
provided  it  has  been  duly  presented 
for  payment,  and  protested  for  non- 
payment, and  that  he  receives  notice 
of  these  facts. 

(2)  The  acceptor  for  honor  is  liable 
to  the  holder  and  to  all  parties  to  the 
bill  subsequent  to  the  party  for  whose 
honor  he  has  accepted. 

Sec.  67.  (1)  Where  a  dishonored 
bill  has  been  accepted  for  honor  supra 
protest,  or  contains  a  reference  in  case 
of  need,  it  must  be  protested  for  non- 
payment before  it  is  presented  for  pay- 
ment to  the  acceptor  for  honor,  or 
referee  in  case  of  need. 

(2)  Where  the  address  of  the  ac- 
ceptor for  honor  is  in  the  same  place 
where  the  bill  is  protested  for  non- 
payment, the  bill  must  be  presented  to 
him  not  later  than  the  day  following 
its  maturity;  and  where  the  address 
of  the  acceptor  for  honor  is  in  some 
place  other  than  the  place  where  it 
was  protested  for  nonpayment,  the  bill 
must  be  forwarded  not  later  than  the 
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Ghapteb  V. — "Aval.** 

Art.  85.  The  payment  of  a  bill  of 
exchange  may  be  guaranteed  by  an 
"  aval." 

The  "  aval "  may  be  given  either  by 
a  person  who  is  not  a  party  to  the 
bill  or  by  a  person  who  is  a  party  to 
the  bill,  provided  that  in  the  latter 
case  the  holder's  rights  of  recourse  are 
thereby  augmented. 

Art.  86.  An  *'  aval "  must  be  written 
on  the  bill  of  exchange  or  on  an 
"allonge"  or  on  a  "copy."* 

An  "  aval "  is  created  by  the  ex- 
pression "  bon  pour  aval,"  or  any 
equivalent  expression,  followed  by  sig- 
nature. 

It  is  deemed  to  be  created  by  the 
simple  signature  of  the  giver  of  the 
"  aval "  placed  on  the  face  of  the  bill, 
but  this  does  not  apply  to  the  signa- 
ture of  the  drawee  (art.  24). 

An  "  aval "  must  state  for  whose  ac- 
count it  is  given.  In  default  of  any 
such  statement  it  is  deemed  to  be 
given  for  the  drawer. 

Art.  37.  The  giver  of  an  **  aval "  is 
Jointly  and  severally  liable  with  the 
party  whose  signature  he  has  guaran- 
teed. 

He  is  liable  although  the  engage- 
ment of  the  party  whom  he  has  guar- 
anteed is  invalid  for  any  reason  other 
than  defect  of  form. 

When  he  pays  the  bill  he  has  a 
right  of  recourse  against  the  party 
whom  he  guaranteed  and  against  the 
parties  liable  to  that  party. 

Chapter  VI. — Time  of  Payment 

Art.  38.  A  bill  may  be  drawn  and 
payable — 

1.  On  a  fixed  day.* 

2.  At  a  fixed  period  after  date. 

3.  At  sight. 

4.  At  a  fixed  period  after  sight. 
TJFances  are  abolished. 


day  following  its  maturity  for  present- 
ment to  him. 

(3)  Delay  in  presentment  or  Don- 
presentment  is  excused  by  any  circnm- 
stance  which  would  excuse  delay  in 
presentment  for  payment  or  nonp^^ 
sentment  for  payment. 

(4)  Where  a  bill  of  exchange  is  dis- 
honored by  the  acceptor  for  honor  it 
must  be  protested  for  nonpayment  by 
him. 


Sec.  56.  When  a  person  signs  a  bill 
otherwise  than  as  drawer  or  indorser, 
he  thereby  incurs  the  liabilities  of  an 
indorser  to  a  holder  in  due  course. 


No  corresponding  provision* 


No  corresponding  provision. 


Sec.  10.  A  bill  is  payable  on  de- 
mand— 

(a)  Which  is  expressed  to  be  pay- 
able on  demand,  or  at  sight,  or  on  pre- 
sentation; or 

(&)  In  which  no  time  for  payment 
is  expressed. 


1  ConyentloB :  Article  6. — In  modification  of  article  6.  parafrrapb  1.  of  the  uniform  law, 
every  contracting  State  mav  provide  that  to  guarantee  a  bill  in  its  own  territory  the 
"  aval  *'  may  be  given  in  this  territory  by  separate  document  Indicating  the  place  where 
it  is  given. 

■  Convention :  Article  6. — In  addition  to  article  38,  paragraph  1,  of  the  law,  every  con- 
tracting State  may  allow  bills  payable  at  a  fair  or  market  ("  en  foire  "),  and  fix  the  dttc 
of  their  maturity. 

Such  bills  of  exchange  shall  be  recognised  as  valid  by  the  other  States. 


I 
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Bills  of  exchange  payable  at  succes- 
sive due  dates  (by  installments)  are 
null  and  void. 


Art.  89.  When  a  bill  of  exchange 
falls  due  on  a  legal  holiday,  or  on  a 
day  when  payment  can  not  be  legally 
demanded,  it  is  payable  on  the  next 
succeeding  business  day. 


Art.  40.  Dajrs  of  grace — whether 
•*  legal "  or  "  Judicial  "—are  disallowed. 
.  Abt.  41.  A  bill  of  exchange  payable 
at  sight  is  payable  on  presentation. 
It  must  be  presented  for  payment  not 
later  than  six  months  after  its  date, 
without  extension  of  time  on  account 
of  distance.  This  period  of  time  may 
be  abridged  by  the  drawer  or  by  an  In- 
dorser.  It  can  only  be  extended  by 
the  drawer  for  a  period  not  exceed- 
ing six  months.    If  the  extension  ex- 


(2)  Where  a  bill  is  accepted  or  in- 
dorsed when  it  is  overdue,  it  shall,  as 
regards  the  acceptor  who  bo  accepts, 
or  any  indorser  who  so  indorses  it,  be 
deemed  a  bill  payable  on  demand. 

Sec.  11.  A  bill  is  payable  at  a  deter- 
minable future  time  within  the  mean- 
ing of  this  act  which  is  expressed  to 
be  payable — 

(1)  At  d  fixed  period  after  date  or 
sic^t. 

(2)  On  or  at  a  fixed  period  after  the 
occurrence  of  a  specified  event  which  Is 
certain  to  happen,  though  the  time  of 
happening  may  be  uncertain. 

An  Instrument  expressed  to  be  pay- 
able on  a  contingency  is  not  a  bill,  and 
the  happening  of  the  event  does  not 
cure  the  defect 

Sec.  9.  (1)  The  sum  payable  by  a 
bill  is  a  sum  certain  within  the  mean- 
ing of  this  act,  although  it  is  required 
to  be  paid — 

(b)  By  stated  installments. 

(c)  By  stated  installments,  with  a 
provision  that  upon  default  in  payment 
of  any  installment  the  whole  shall  be- 
come due. 

Sec.  14.  Where  a  bill  is  not  payable 
on  demand,  the  day  on  which  it  falls 
due  is  determined  as  follows: 

(1)  Three  days,  called  "days  of 
grace,"  are,  in  every  case  where  the  bill 
itself  does  not  otherwise  provide,  add- 
ed to  the  time  of  payment  as  fixed  by 
the  bill,  and  the  bill  is  due  and  payable 
on  the  last  day  of  grace:  Provided 
that— 

(a)  When  the  last  day  of  grace  falls 
on  Sunday,  Christmas  Day,  Good  Fri- 
day, or  a  day  appointed  by  royal  proc- 
lamation as  a  public  fast  or  thanks- 
giving day,  the  bill  is,  except  in  the 
case  hereinafter  provided  for,  due  and 
payable  on  the  preceding  business  day ; 

(&)  When  the  last  day  of  grace  is  a 
bank  holiday  (other  than  Christmas 
Day,  or  Good  Friday)  under  "The 
bank  holidays  act,  1871,"  and  acts 
amending  or  extending  it,  or  when  the 
last  day  of  grace  is  a  Sunday  and  a 
second  day  of  grace  is  a  bank  holiday, 
the  bill  is  due  and  payable  on  the  suc- 
ceeding day. 

See  above. 

Sec.  45.  (2)  When  the  bill  is  pay- 
able on  demand,  then,  subject  to  the 
provisions  of  this  act,  pres^itment 
must  be  made  within  a  reasonable 
time  after  its  issue  in  order  to  render 
the  drawer  liable,  and  within  a  rea- 
sonable time  after  its  indorsement,  in 
order  to  render  the  indorser  liable. 

In  determining  what  is  a  reasonable 
time,  regard  shall  be  had  to  the  na- 
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ceeds  six  months,  the  time  for  pre- 
sentment Is  reduced  to  one  year. 

Abt.  42.  Where  the  bill  is  payable 
after  sight,  the  time  begins  to  run 
from  the  date  of  acceptance  or  from 
the  date  of  protest  for  nonacceptance. 

If  the  acceptance  Is  not  dated,  the 
holder  must  cause  the  bill  to  be  pro- 
tested, and  the  time  begins  to  run 
from  the  date  of  the  protest. 

If  the  acceptance  of  a  bill  after 
sight  is  not  dated,  und  the  bill  has  not 
been  protested  in  resi^ect  of  the  omis- 
sion, the  maturity  must  be  calculated 
from  the  last  day  for  presentment  as 
determined  by  article  23. 


Art.  43.  In  calculnting  periods  after 
date  and  periods  after  sight,  the  day 
from  which  time  is  to  begin  to  run 
must  be  excluded. 


Art.  4.  The  maturity  of  a  bill  drawn 
payable  one  or  more  months  after 
date  takes  effect  on  the  corresponding 
day  of  the  month  in  question.  If 
there  is  no  corresponding  date  the  bill 
is  paj-able  on  the  last  day  of  that 
month. 

When  a  bill  is  payable  at  one  or 
more  months  after  date  or  after  sight, 
plus  u  half-month,  the  due  date  must 
be  determined  by  first  counting  entire 
months. 

Art.  46.  The  expression  **  payable  at 
the  half-month"  (mid-January,  mid- 
February,  etc.)  mean  the  15th  day  of 
the  month. 

When  a  bill  of  exchange  contains 
the  expression  "eight  days"  or  ''fif- 
teen days,"  this  is  to  be  construed  as 
meaning  8  or  15  effective  days,  and 
not  1  week  or  2  weeks. 


ture  of  the  bill,  the  usage  d  trade 
with  regard  to  similar  bills,  and  the 
facts  of  the  particular  case. 

Sec.  14.  (3)  Where  a  bill  is  payable 
at  a  fixed  period  after  sight,  the  time 
begins  to  run  from  the  date  of  the 
acceptance  if  the  bill  be  accepted,  and 
from  the  date  of  noting  or  protest  If 
the  bill  be  noted  or  protested  for  non- 
acceptance,  or  for  nondelivery. 

Sec.  18.  (3)  When  a  bill  payable 
after  sight  is  dishonored  by  nonaccep- 
tance, and  the  drawee  subsequently 
accepts  it,  the  holder,  in  the  absence 
of  any  different  agreement.  Is  entitled 
to  have  the  bill  accepted  as  of  the  date 
of  first  presentment  to  the  drawee  for 
acceptance. 

Sec.  12.  Where  a  bill  expressed  to 
be  payable  at  a  fixed  i^eriod  after  date 
is  issued  undated,  or  where  the  ac- 
ceptance of  a  bill  payable  at  a  fixed 
period  after  sight  is  undated,  any 
holder  may  insert  therein  the  true 
date  of  issue  or  acceptance,  and  the 
bill  shall  be  payable  accordingly. 

Provided  that — 

(1.)  Where  the  holder  in  good  faith 
and  by  mistake  inserts  a  wrong  date; 
and 

(2.)  In  every  case  where  a  wrong 
date  is  inserted,  if  the  bill  subse- 
quently comes  into  the  hands  of  a 
holder  in  due  course  the  bill  shall  not 
be  avoided  thereby,  but  shall  operate 
and  be  payable  as  if  the  date  so  in- 
serted had  been  the  true  date. 

Sec.  14.  (2)  Where  a  bill  is  pay- 
able at  a  fixed  period  after  date,  after 
sight,  or  after  the  happening  of  a 
specified  event,  the  time  of  payment 
is  determined  by  excluding  the  day 
from  which  the  time  is  to  b^n  to 
run  and  by  including  the  day  of  pay- 
ment. 

Sec  14.  (4)  The  term  "month"  hi 
a  bill  means  calendar  month. 


No  corresponding  provision. 
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The  expresBion  **  balf -month  "  meaos 
a  period  of  16  days. 

Abt.  46.  When  a  bill  of  exchange  U 
payable  on  a  particular  day  in  a  place 
where  the  calendar  differs  from  the 
calendar  of  the  place  of  issue,  the 
date  of  maturity  must.  In  the  absence 
of  any  stipulation  to  the  contrary,  be 
determined  according  to  the  calendar 
of  the  place  of  payment. 

When  a  bill  of  exchange  payable 
after  date  is  drawn  in  one  place  on 
another'  having  a  different  calendar, 
the  time  must  be  calculated  according 
to  the  calendar  of  the  place  where  the 
bill  is  drawn,  unless  there  be  a  stipu- 
lation to  the  contrary. 

When  a  bill  of  exchange  is  payable 
at  a  certain  period  after  sight,  the 
time  must  be  calculated  according  to 
the  calendar  of  the  place  where  the 
bill  was  presented  for  acceptance. 

The  provisions  of  paragraph  2  apply 
to  the  calculation  of  the  time  for  pre- 
sentment of  bills  payable  at  sight  or 
after  sight. 

Ghafteb  VII. — Payment 

Abt.  47.  The  holder  may  present  a 
bill  of  exchange  for  payment  on  the 
day  on  which  payment  may  be  de- 
manded, or  on  either  of  the  two  suc- 
ceeding business  days.^ 


No  correspoDding  provision. 


Aar.  48.  The  drawee  is  entitled  to 
demand  that  a  bill  which  he  has  paid 
shall  be  delivered  up  to  him  with  the 
holder's  receipt. 

The  holder  is  not  entitled  to  refuse 
partial  payment* 

In  case  of  partial  payment  the 
drawee  may  demand  that  it  shall  be 
specified  on  the  bill  of  exchange,  and 
that  a  receipt  should  be  given  to  him. ' 

Art.  49.  The  holder  of  a  bill  of  ex- 
change can  not  be  compelled  to  re- 
ceive payment  thereof  k)efore  maturity. 

If  the  drawee  pays  a  bill  of  ex- 
change before  its  maturity,  he  is  re- 


Sbc.  45.  Subject  to  the  provisions  of 
this  act  a  bill  must  be  duly  presented 
for  payment.  If  It  be  not  so  presented, 
the  drawer  and  Indorsers  shall  be  dis- 
charged. 

A  bill  is  duly  presented  for  payment 
which  is  presented  In  accordance  with 
the  following  rules: 

(1)  Where  the  bill  is  not  payable  on 
demand,  presentment  must  be  made 
on  the  day  it  falls  due. 

Sec.  52.  (4)  Where  the  holder  of  a 
bill  presents  it  for  payment,  he  shall 
exhibit  the  bill  to  the  person  '  from 
whom  he  demands  payment,  and  when 
a  bill  is  paid  the  holder  shall  forth- 
with deliver  it  up  to  the  party  paying  it 


Sec.  59.  (1)  a  bill  is  discharged  by 
payment  In  due  course  by  or  on  behalf 
of  the  drawee  or  acceptor. 

"  Payment  in  due  course "  means 
payment   made  at  or   after  the   ma- 


>  Convention :  Article  7. — Each  eontrscting  State  may  supplement  article  47  of  the 
law  by  providing  that  in  the  case  of  a  bill  payable  In  its  territory,  the  holder  must  pre- 
sent the  bill  on  the  day  of  its  maturity,  provided  that  any  breach  of  this  duty  shall  only 
give  rise  to  an  action  for  damages. 

It  will  be  in  the  option  of  the  other  States  to  determine  how  far  they  will  give  effect 
to  such  an  obligation. 

*  Convention :  Article  8. — In  modification  of  article  48,  paragraph  2,  of  the  law,  every 
contracting  State  may  authorize  the  holder  In  its  own  territory  to  refuse  partial  payment, 
if  partial  payment  is  not  tendered  to  him  at  his  own  residence,  or  if  it  la  tendered  to 
him  after  protest. 

This  r^ht  of  the  holder  must  be  allowed  by  the  other  SUtas. 
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sponsible  for  the  validity  of  the  pay- 
ment. 

A  drawee  who  pays  a  bill  at  ma- 
turity is  not  discharged  unless  he  has 
verliied  the  regularity  of  the  chain  of 
Indorsements  which  are  uncanceled. 
He  is  not  compelled  to  yerity  the  in- 
dorsers'  signatures. 


Art.  50.  When  a  bill  of  exchange  is 
payable  in  money  which  is  not  current 
in  the  place  of  payment,  the  amount 
can  be  paid  according  to  its  value  at 
the  time  of  payment  in  the  currency 
of  the  country,  unless  the  drawer  has 
stipulated  that  it  should  be  payable 
only  in  the  currency  indicated  in  the 
bill  (stipulation  for  payment  in  for- 
eign currency).  The  laws  and  usages 
of  the  place  of  payment  determine  the 
value  of  the  foreign  currency. 

Nevertheless,  the  drawer  may  in  the 
bill  stipulate  for  another  mode  of  cal- 
culation, and  in  this  case  the  amount 
payable,  calculated  accordingly,  must 
be  paid  in  the  currency  of  the  country. 

Abt.  51.  When  a  bill  of  exchange  is 
not  presented  for  payment  within  the 
time  fixed  by  article  47,  the  acceptor 
is  authorized  to  deposit  the  amount 
with  the  competent  authority  at  the 
expense  and  risk  of  the  holder. 

Chapteb  VIII. — Recourse  in  case  of 
nonacceptance  or  nonpayment. 

Abt.  52.  A  refusal  of  acceptance  or 
payment  must  be  certified  by  an  au- 
thentic act  (protest  for  nonacceptance 
or  uoni)ayment).' 

Protest  for  nonpayment  can  not  be 
made  on  the  day  when  a  bill  of  ex- 
change is  payable.  It  must  be  drawn 
up  on  one  of  the  two  business  days 
which  follow  that  day. 


turity  of  the  bill  to  the  holder  thereof 
in  good  faith  and  without  notice  that 
his  title  to  the  bill  is  defective. 

Sec.  60.  When  a  bill  payable  to 
order  on  demand  is  drawn  on  a  banker, 
and  the  banker  on  whom  it  Is  drawn 
pays  the  bill  in  good  taith  and  In  the 
ordinary  course  of  business,  it  is  not 
incumbent  on  the  banker  to  show  that 
the  indorsement  of  the  payee  or  any 
subsequent  indorsement  was  made  by 
or  under  the  authority  of  the. person 
whose  indorsement  it  purports  to  be, 
and  the  banker  is  deemed  to  have  paid 
the  bill  in  due  course,  although  soch 
indorsement  has  been  forged  or  made 
without  authority. 

N.  B. — In  any  other  case  payment  to 
a  person  who  holds  under  a  forged  in- 
dorsement is  invalidated  by  section  24. 

Sec.  72.  (4)  Where  a  bill  is  drawn 
out  of  but  payable  in  the  United  King- 
dom, and  the  sum  payable  is  not  ex- 
pressed in  the  currency  of  the  United 
Kingdom,  the  amount  shall,  in  the  ab- 
sence of  some  express  stipulation,  be 
calculated  according  to  the  rate  of 
exchange  for  sight  drafts  at  the  place 
of  payment  on  the  day  the  bill  is  pay- 
able. 


No  corresponding  provision,  this 
procedure  being  unknown  to  English 
law. 


Skc.  51.  (1)  Where  an  inland  bill 
has  been  dishonored,  it  may,  if  the 
holder  think  fit,  be  noted  for  non- 
acceptance  or  nonpayment,  as  the  case 
may  be;  but  it  shall  not  be  necessary 
to  note  or  protest  any  such  bill  in 
order  to  preserve  the  recourse  against 
the  drawer  or  indorser. 

(2)  Where  a  foreign  bill,  appearing 
on  the  face  of  it  to  be  such,  has  been 
dishonored  by  nonacceptance,  it  must 
be  duly  protested  for  nonacceptance. 
and  where  such  a  bill,  which  has  not 


^Conyention:  Article  9.— In  modlflcation  of  article  62  of  the  law,  every  contracting 
State  may  provide  that,  with  the  assent  of  the  holder,  instead  of  protests  there  may  be 
substituted  a  declaration  dated  and  written  on  the  bill  signed  by  tb«  drawee  and  tran- 
scribed in  a  public  register  within  the  time  fixed  for  protest. 

The  other  States  mast  recognise  any  snch  declaratiOB. 
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Art.  53.  When  the  stipalation  "re- 
tour  sans  frais"  is  inserted  in  a  bill 
of  exchange  by  the  drawer,  the  holder 
can  exercise  his  right  of  recourse 
without  causing  the  bill  to  be  pro- 
tested either  for  nonacceptance  or  for 
nonpayment. 

If,  in  spite  of  this  stipulation,  the 
holder  causes  the  bill  to  be  protested, 
he  must  bear  the  costs  of  the  protest 
himself. 

The  stipulation  "  retour  sans  frais  ** 
does  not  release  the  holder  from  the 
duty  of  presenting  the  bill  within  the 
time  required  by  law,  nor  from  giving 
notice  to  his  immediate  indorser  and 
to  the  drawer  as  provided  by  article 
55.  Nonpresentm«it  within  the  re- 
quired time  derives  the  holder  of  his 
right  of  recourse  in  accordance  with 
article  64.  The  burden  of  proving 
that  the  bill  has  not  been  duly  pre- 
sented lies  with  the  party  who  seeks 
to  set  it  up  against  the  holder. 

The  stipulation  ''retour  san  frais," 
when  inserted  by  the  drawer  avails 
for  all  parties  who  have  signed,  not- 
withstanding any  stipulation  to  the 
contrary  in  the  indorsements; 

When  this  stipulation  is  Inserted  in 
an  indorsement,  the  expenses  of  pro- 
test, if  the  protest  has  been  drawn  up, 
can  be  recovered  from  all  parties  liable 
on  the  bill. 

Abt.  64.  Protest  must  be  made  at  the 
residence  of  the  drawee  or  of  the  per- 
son required  to  pay,  or  of  the  case  of 
need,  or  of  the  acceptor  for  honor. 
(ProTisional.) 


beoi  preylously  dishonored  by  non- 
acceptance,  is  dishonored  by  nonpay- 
ment, it  must  be  duly  protested  for 
nonpayment.  If  it  be  not  so  protested, 
the  drawer  and  indorsers  are  dis- 
charged. Where  a  bill  does  not  ap- 
pear on  the  face  of  it  to  be  a  foreign 
bill,  protest  thereof  in  case  of  dishonor 
is  unnecessary. 

(3)  A  bill  which  has  been  protested 
for  nonacceptance  may  be  subse- 
quently protested  for  nonpayment 

(4)  Subject  to  the  provisions  of 
this  act,  when  a  bill  is  noted  or  pro- 
tested, it  must  be  noted  on  the  day  of 
its  dishonor.  When  a  bill  has  been 
duly  noted,  the  protest  may  be  subse- 
quently extended  as  of  the  date  of  the 
noting. 

No  corresponding  provision. 


Sec.  51.  (6)  A  bill  must  be  protested 
at  the  place  where  it  is  dishonored: 
Provided  that— 

(a)  When  a  bill  is  presented 
through  the  post  otDce,  and  returned 
by  post  dishonored,  it  may  be  pro- 
tested at  the  place  to  which  it  is  re- 
turned and  on  the  day  of  its  return 
if  received  during  business  hours,  and 
if  not  received  during  business  hours, 
then  ^ot  later  than  the  next  business 
day. 

(h)  When  a  bill  drawn  payable  at 
the  place  of  business  or  residence  of 
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Art.  55.  The  holder  must  give  notice 
of  dishonor  by  nonacceptance  or  non- 
payment to  his  immediate  indorser  on 
one  of  the  two  business  days  which 
follow  the  day  for  protest,  or  which 
follow  the  presentm^it  where  there  is 
a  stipulation  '*  retour  sans  frais.'* 

Each  indorser  within  the  like  time 
must  give  notice  of  dishonor  to  the 
preceding  indorser,  furnishing  him 
with  a  copy  of  the  notice  which  he  has 
himself  received,  and  so  on  until  the 
drawer  is  reached.  The  time  begins 
to  run  from  the  reception  of  notice 
from  the  preceding  party. 

In  addition,  the  holder  must,  before 
the  expiration  of  four  business  days, 
give  direct  notice  of  nonpayment  to 
the  drawer.* 

These  notices  must  be  given  by  regisr 
tered  letter.  It  is  sufficient  that  the 
registered  letter  be  posted  within  the 
times  prescribed  by  the  foregoing  pro- 
visions. 

The  registered  letter  may  be  sup- 
plemented by  a  letter  delivered  by 
hand  ("  lettre  missive  "),  provided  that 
the  delivery  be  certified  by  a  dated  and 
signed  receipt  from  the  addressee. 

When  an  indorser  has  not  indicated 
his  address,  or  where  an  indorsement 
is  Illegible,  notice  must  be  given  to  the 
previous  indorser. 

A  party  who  does  not  give  notice  of 
nonpayment  within  the  time  required 
by  law,  does  not  lose*  his  right  of  re- 
course, but  he  is  respi  nsible  for  the 
loss,  if  any,  caused  by  his  omission. 


some  person  other  than  the  drawee 
has  been  dishonored  by  nonaccepbuioe, 
it  must  be  protested  for  nonpaymeDt 
at  the  place  where  it  is  expressed  to 
be  payable,  and  no  further  present- 
ment for  payment  to,  or  demand  on, 
the  drawee  is  necessalr. 

Sec.  48.  Subject  to  the  provisions  of 
this  act  when  a  bill  has  been  dlsbcfo- 
ored  by  nonacceptance  or  by  noniwy- 
ment,  notice  of  dishonor  must  be  givai 
to  the  drawer  and  each  indorser,  and 
any  drawer  or  indorser  to  whom  such 
notice  Is  not  given  is  discharged :  Pro- 
vided that — 

(1)  Where  a  bill  is  dishonored  bj 
nonacceptance  and  notice  of  dishonor 
is  not  given,  the  rights  of  a  holder  in 
due  course  subsequent  to  the  omission 
shall  not  be  prejudiced  by  the  omis- 
sion. 

(2)  Where  a  bill  is  dishonor^  by 
nonacceptance  and  due  notice  of  dit^ 
honor  is  given,  it  shall  not  be  nece^ 
sary  to  give  notice  of  a  subsequent 
dishonor  by  nonpayment  unless  the  bill 
shall  in  the  meantime  have  been 
accepted. 

Sbc.  49.  Notice  of  dishonor  in  order 
to  be  valid  and  effectual  must  be  given 
in  accordance  with  the  following  rules: 

<1)  The  notice  must  be  given  by  or 
on  behalf  of  the  holder,  or  by  or  on 
behalf  of  an  indorser  who  at  the  time 
of  giving  it  Is  himself  liable  on  the 
bill. 

(2)  Notice  of  dishonor  may  be  given 
by  an  agent  either  In  his  own  name  or 
in  the  name  of  any  party  entitled  to 
give  notice,  whether  that  party  be  his 
principal  or  not. 

(3)  Where  the  notice  is  given  by  or 
on  behalf  of  the  holder,  it  ennres  for 
the  benefit  of  all  subsequent  holders 
and  9II  prior  Indorsers  who  have  a 
right  of  recourse  against  the  party  to 
whom  it  is  given. 

(4)  Where  notice  is  given  by  or  on 
behalf  of  an  indorser  entitled  to  jdve 
notice  as  hereinbefore  provided,  it  eo- 
nres  for  the  benefit  of  the  holder  and 
all  indorsers  subsequent  to  the  party 
to  whom  notice  is  given. 

(5)  The  notice  may  be  given  in  writ- 
ing or  by  personal  communication,  and 
may  be  given  in  any  terms  which  suffi- 
ciently identify  the  bill  and  intimate 

-that  the  bill  bSB  been  dishonored  by 
nonacceptance  or  nonpayment. 

(6)  The  return  of  a  dishonored  bill 
to  the  drawer  or  an  indorser  is.  in 
point  of  form»  deemed  a  sufficient  no- 
tice of  dishonor. 


^  Convention  :  Article  10. — Every  contracting  State  may  provide  that  the  notice  of  non- 
payment mentioned  in  article  55,  paragraph  s,  of  the  law,  may  be  given  by  the  public 
oflicer  whoae  duty  It  is  to  draw  up  the  protest. 
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Art.  56.  All  parties  who  sign,  ac- 
cept, or  indorse  a  bill  of  exchange  are 
jointly  and  severally  liable  to  the 
holder. 

The  holder  of  a  bill  which  has  been 
dishonored  by  nonacceptance  or  non- 
payment has  the  right  of  recourse, 
either  Individually  or  collectively, 
against  the  Indorsers,  against  the 
drawer,  and  the  other  parties  who  have 
signed,  without  being  compelled  to  ob- 
serve the  order  in  which  they  have 
rendered  themselves  liable. 

Every  party  liable  on  %  bill  who  has 
taken  it  up  and  paid  it  has  the  same 
rights  against  the  parties  liable  to 
him  C'ses  garants"). 

The  exercise  of  the  right  of  re- 
course against  one  of  the  parties  liable 


(7)  A  written  notice  need  not  be 
signed,  and  an  instrffldent  written  no- 
tice may  be  supplemented  and  validated 
by  verbal  communication.  A  misde- 
scription of  the  bill  shall  not  vitiate 
the  notice  unless  the  party  to  whom 
the  notice  is  given  is  in  fact  misled 
thereby. 

(8)  Where  notice  of  dishonor  is  re- 
quired to  be  given  to  any  person,  it 
may  be  given  either  to  the  party  him- 
self or  to  his  agent  in  that  behalf. 

(9)  Where  the  drawer  or  indorser  is 
dead,  and  the  party  giving  notice 
knows  it,  the  notice  must  be  given  to  a 
personal  representative  if  such  there 
be  and,  with  the  exercise  of  reasonable 
diligence,  he  can  be  found. 

(10)  Where  the  drawer  or  indorser  is 
bankrupt,  notice  may  be  given  either  to 
the  party  himself  or  to  the  trustee. 

(11)  Where  there  are  two  or  more 
drawers  or  indorsers  who  are  not  part- 
ners, notice  must  be  given  to  each  of 
them,  unless  one  of  them  has  authority 
to  receive  such  notice  for  the  others. 

(12)  The  notice  may  be  given  as 
soon  as  the  bill  is  dishonored  and  must 
be  given  within  a  reasonable  time 
thereafter. 

In  the  absence  of  special  circum- 
stances, notice  is  not  deemed  to  have 
been  given  within  a  reasonable  time, 
nnless — 

(a)  Where  the  person  giving  and  the 
person  to  receive  notice  reside  in  the 
same  place,  the  notice  Is  given  or  sent 
off  in  time  to  reach  the  latter  on  the 
day  after  the  dishonor  of  the  bill. 

( b )  Where  the  person  giving  and  the 
person  to  receive  notice  reside  in  dif- 
ferent places,  the  notice  is  sent  off  on 
the  day  after  the  dishonor  of  the  bill, 
if  there  be  a  post  at  a  convenient  hour 
on  that  day,  and  if  there  be  no  such 
post  on  that  day,  then  by  the  next  post 
thereafter. 

As8umed,  but  not  expressly  stated 
in  the  act. 
And  see  below. 
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on  the  bill  does  not  prevent  recourse 
to  other  parties  who  have  signed  it, 
even  though  they  may  be  parties  sub- 
sequent  to  those  first  proceeded  against. 
Art.  57.  The  holder  can  recover 
from  the  party  against  whom  he  ex- 
ercises his  recourse — 

1.  The  amount  of  the  dishonored  bill. 

2.  The  expenses  of  the  protest  and 
of  the  notices  given  by  the  holder  to 
his  immediate  indorser  and  to  the 
drawer,  together  with  any  other  neces- 
sary expenses. 

3.  The  expenses  of  reexchange,  if 
such  there  be. 

4.  A  commission  of  one-sixth  per 
cent. 

Where  the  right  of  recourse  is  exer- 
cised before  maturity,  the  amount  of 
the  bill  is  subject  to  a  discount  calcu- 
lated (at  the  holder's  option)  either 
according  to  the  official  rate,  or  ac- 
cording to  the  market  rate  obtaining 
at  the  date  on  which  the  right  of  re- 
course is  exercised  in  the  place  where 
the  holder  resides. 

If  the  right  of  recourse  is  exercised 
after  maturity,  interest  at  the  rate  of 
5  per  cent  is  recoverable  from  the  time 
when  the  bill  was  payable. 


Abt.  58.  An  indorser  who  has  taken 
up  and  paid  a  bill  can  recover  from 
the  parties  liable  to  him  (ses  gar- 
ants) — 

1.  The  entire  sum  which  he  has 
paid. 

2.  Interest  on  the  said  sum  calcu- 
lated at  the  rate  of  5  per  cent  from  the 
day  on  which  he  paid. 

3.  Any  expenses  he  has  been  put  to, 
and  in  particular  the  expense  of  re- 
exchange. 

4.  A  commission  of  i  per  cent. 

Abt.  68.  The  party  against  whom  re- 
course is  inforced  can  demand  on  pay- 
ment that  the  bill  should  be  delivered 
up  to  him,  with  the  protest  and  a  re- 
ceipted account 

Abt.  60.  Every  Indorser  who  has 
taken  up  and  paid  a  bill  of  exchange 
may  cancel  his  own  indorsement  and 
the  indorsements  of  subsequent  in* 
dorsers. 


Sec.  57.  Where  a  bill  Is  dlstaonoTed. 
the  measure  of  damages,  which  shall 
be  deemed  to  be  liquidated  damages. 
shall  be  as  follows: 

(1)  The  holder  may  recover  from 
any  party  liable  on  the  bill,  and  the 
drawer  who  has  been  compelled  to 
pay  the  bill  may  recover  from  tfce 
acceptor,-  and  an  indorser  who  haii 
been  compelled  to  pay  the  bill  may 
recover  from  the  acceptor  or  from 
the  drawer,  or  from  a  prior  indorser— 

(a)  The  amount  of  the  bill; 

(&)  Interest  thereon  from  the  time 
of  presentment  for  payment  if  the  bill 
is  payable  on  demand,  and  frr^m  the 
maturity  of  the  bill  in  any  other  rase : 

(c)  The  expenses  of  noting,  or,  when 
protest  is  necessary  and  the  protest 
has  been  extended,  the  exi)enses  of 
protest. 

(2)  In  the  case  of  a  bill  which  has 
been  dishonored  abroad,  in  Hen  of  the 
above  damages  the  holder  may  re- 
cover from  the  drawer  or  an  indorser, 
and  the  drawer  or  an  indorser  who  ha; 
been  compelled  to  pay  the  bill  may  re- 
cover from  any  party  liable  to  him  the 
amount  of  the  reexchange  with  inter- 
est thereon  until  the  time  of  payment. 

(3)  Where  by  this  act  interest  may 
be  recovered  as  damages,  such  interei^ 
may,  if  justice  require  it,  be  withheld 
wholly  or  in  part,  and  where  a  bill  is 
expressed  to  be  payable  with  lntere« 
at  a  given  rate,  interest  as  damages 
may  or  may  not  be  given  at  the  same 
rate  as  Interest  proper. 

See  above. 


No  corresponding  provision. 


No  corresponding  provision,  but  ac- 
cords with  English  practice. 
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'E^erry  party  liable  on  the  bill, 
whether  as  drawer  or  tndorser,  can 
demand  from  the  holder,  in  exchange 
for  payment,  the  delivery  of  the  dis- 
honored bill  and  the  protest. 

Art.  61.  When  recourse  is  exercised 
as  the  consequence  of  a  partial  accept- 
ance, the  party  who  pays  the  sum 
uncovered  by  the  acceptance  can  de- 
mand that  this  payment  should  be 
noted  on  the  bill,  and  that  a  receipt 
should  be  given  to  him.  The  holder 
must  furnish  him  with  a  certified 
copy  of  the  bill  and  the  protest.  As 
regards  the  recourse  which  is  to  be 
exercised  by  the  indorsers  one  against 
the  other  and  against  the  drawer,  the 
copy  takes  the  place  of  the  original 
bill. 

Abt.  62.  Where  the  acceptor  has  be- 
come bankrupt  or  suspended  payment 
(even  though  not  certified  by  Judg- 
ment), or  where  there  has  been  a 
fruitless  execution  against  his  goods, 
or  where  he  has  lost  the  benefit  of 
the  time  limit  (b^u^flce  du  terme) 
against  the  holder,  the  like  right  of 
immediate  recourse  can  be  exercised 
as  in  case  of  nonacceptance  after  a 
protest  for  nonpayment  has  been 
drawn  up.^ 

The  bankruptcy  of  the  drawer,  even 
In  case  of  nonacceptance,  gives  the 
holder  no  right  of  proceeding  against 
the  indorsers  and  drawer. 

Abt.  03.  All  parties  having  a  right 
of  recourse  under  articles  56  and  62 
may,  in  the  absence  of  stipulation  to 
the  contrary,  recover  the  amount  pay- 
able bF  means  of  a  fresh  bill  (redraft), 
undomiciled,  and  drawn  at  sight  on 
one  of  the  parties  liable. 

The  redraft  includes,  besides  the 
sums  mentioned  in  articles  57  and  58, 
the  brokerage  payable  for  the  negotia- 
tion of  the  redraft  and  the  price  of  the 
stamp. 

If  the  redraft  is  drawn  by  the 
holder,  the  sum  payable  is  fixed  ac- 
cording to  the  exchange  for  sight 
drafts  drawn  at  the  place  of  payment 
on  the  place  where  the  drawer  and 
indorser  reside. 

If  the  redraft  is  drawn  by  an  in- 
dorser the  amount  is  fixed  according 
to  the  exchange  for  a  sight  bill  drawn 
in  the  place  where  the  drawer  of  the 
redraft  resides  on  the  place  where 
the  party  on  whom  th6  redraft  is 
drawn  resides. 


No  corresponding  provision. 


Sec.  51.  (5)  Where  the  acceptor  of 
a  bill  becomes  bankrupt  or  insolvent 
or  suspends  payment  before  it  matures, 
the  holder  may  cause  the  bill  to  be 
protested  for  better  security  against 
the  drawer  and  indorsers. 


No  corresponding  provision,  but  ac- 
cords with  English  practice  as  to 
foreign  billa 


^Convention:  Article  11. — Every  coDtracting  State  may,  when  the  acceptor  resides 
within  its  territory,  determine  the  case  in  which  legally  constituted  insolvency  may  be 
assimilated  to  the  cases  provided  for  in  article  62.  paragraph  1»  ot  the  law. 

Such  assimilations  must  be  recognized  by  the  otiier  States. 


74733'*— S.  Doc.  768,  61-3 2A 
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Abt.  64.  After  the  expiration  of  the 
times  fixed — 

(a)  For  the  presentment  of  a  bill 
payable  at  or  after  sight  (articles  2B 
and  41) ; 

(&)  For  the  presentment  of  a  bill 
which  ought  to  be  presented  for  ac- 
ceptance within  a  specified  time  as 
provided  by  express  stipulation  (arti- 
cle 22,  paragraph  1) ; 

(c)  For  drawing  up  a  protest  for 
nonpayment  (article  52,  paragraph  2) ; 

id)  For  presentment  of  the  bill  for 
payment  where  there  is  a  stipulation 
"  retour  sans  frais"  (article  63) ; 
the  holder  loses  his  rights  of  recourse 
against  the  indorsers,  against  the 
drawer,  and  against  all  other  parties 
liable  on  the  bill,  except  the  acceptor 
and  the  party  who  has  guaranteed  the 
acceptor  by  "aval."* 

Abt.  65.  In  the  case  of  a  domiciled 
bill,  the  fact  that  the  bill  Is  not  pro- 
tested where  domiciled  does  not  de- 
prive the  holder  of  his  right  of  re- 
course against  the  acceptor.  The 
holder,  whether  he  has  protested  the 
bill  where  it  is  domiciled  or  not,  must 
give  notice  of  nonpayment  to  the  ac- 
ceptor within  the  time  and  in  the  man- 
ner provided  for  by  article  66. 


See  section  40  (1)  and  (2)  ;  sectkn 
46  (2) ;  and  section  61  (2). 


AST.  66.  The  holder  who  has  allowed 
the  acceptor  an  extension  of  the  time 
for  payment  loses  his  right  of  recourse 
against  all  other  parties  liable  (tons 
ses  ga rants)  who  have  not  consented 
to  the  extension,  unless  he  has  caused 
the  bill  to  be  duly  protested. 

Abt.  67.  When  there  arises  an  insur- 
mountable obstacle  to  presenting  the 
bill  or  drawing  up  a  protest  within  the 
time  required  by  law  (case  of  via 
major)  at  the  place  where  these  acts 
ought  to  be  done,  the  time  for  doing 
these  acts  is  extended. 

The  holder  must  present  the  bill  for 
payment  and  cause  it  to  be  protested, 
if  necessary,  as  soon  as  the  via  major 
has  ceased  to  operate. 

Nevertheless,  when  the  obstacle 
caused  by  via  major  continues  for  more 
than  a  month  from  the  maturity  of  the 
bill,  the  holder  may  as  soon  as  the 
month  has  expired  exercise  his  right 


Sec.  62.  (1)  When  a  bill  is  accepted 
generally  presentment  for  payment  is 
not  necessary  in  order  to  render  (be 
acceptor  liable. 

(2)  When  by  the  terms  of  a  quali- 
fied acceptance  presentment  for  pay- 
ment is  required,  the  acceptor,  in  the 
absence  of  an  express  stipulation  to 
that  effect,  is  not  discharged  by  the 
omission  to  present  the  bill  for  pay- 
ment on  the  day  that  it  matures. 

(3)  In  order  to  render  the  acceptor 
of  a  bill  liable  it  is  not  necessary  to 
protest  it,  or  that  notice  of  dishonor 
should  be  given  to  him. 

No  corresponding  provision,  but  this 
is  practically  the  English  rule  under 
the  general  law  of  principal  and  surety. 


Ssa  61.  (9)  Protest  is  dispensed  with 
by  any  circurr stance  which  would  dis- 
pense with  notice  of  dishonor.  I>el&7 
in  noting  or  protesting  is  excused  wheo 
the  delay  is  caused  by  circumstances 
beyond  the  control  of  the  holder,  and 
not  imputable  to  his  default,  miscon- 
duct, or  negligence.  When  tlie  cause 
of  delay  ceases  to  operate,  the  bill  ninst 
be  noted  or  protested  with  reasonable 
diligence. 

Sec.  50.  (2)  Notice  of  dishonor  is 
dispensed  with — 

(a)  When,  after  the  exercise  of  rea- 
sonable diligence,  notice  as  required  by 
this  act  can  not  be  given  to,  or  does 


^  Convention :  Article  12. — Bvery  contracting  State  may  provide  that  In  case  of  loss 
of  right  of  recourse  or  of  prescription,  an  action  shall  lie  against  the  drawer  who  has 
not  provided  cover  for  the  bill,  or  who  has  acquired  any  Inequitable  gain  In  respect  of  It 
In  toe  case  of  prescription  the  same  rule  applies  to  an  acceptor  who  has  received  cover 
for  the  bill  or  who  has  acquired  any  Inequitable  gain  lii  respect  of  It. 

The  question  whether  the  drawer  is  bound  to  furnish  cover  at  maturity,  or  whether 
the  holder  has  any  spedal  rights  over  this  cover,  Is  outside  the  present  law  and  conren- 
Uon. 
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of  recourse  against  the  drawer  and  In- 
dorsers. 

In  the  case  of  bills  payable  at  sight, 
the  holder  may  in  the  case  of  vis  major 
exercise  his  right  of  recourse  when  the 
viB  major  has  lasted  for  one  month 
from  the  day  when  otherwise  the 
holder  would  have  demanded  payment. 

In  the  case  of  bills  payable  after 
sight,  the  time  begins  to  run  one 
month  after  the  day  when  the  holder 
would  have  presented  the  bill  for  ac- 
ceptance if  no  case  of  via  major  had 
occurred. 

Facts  personal  to  the  holder  or  to 
the  person  whose  duty  it  is  to  present 
the  bill  or  draw  up  a  protest  are  not 
considered  as  cases  of  via  major  within 
the  meaning  of  the  foregoing  provi- 
sions. 


Chapteb  IX. — Payment  for  honor. 

Abt.  68.  Every  bill  of  exchange 
after  protest  for  nonpayment,  or  after 
presentment  for  payment  if  the  bill 
contains  the  stipulation  "  retour  sans 
frais,"  may  be  paid  for  the  honor  of 
the  drawer,  or  of  an  indorser,  or  of 
any  other  person  liable  on  the  bill. 

The  same  rule  holds  good  when  th^ 
holder  may  exercise  his  right  of  re^ 
course  for  reimbursement  before  ma- 
turity. 

Payment  for  honor  may  be  made  by 
any  of  the  persons  who  can  accept 
for  honor  in  accordance  with  article 
31,  paragraph  2. 

Payment  for  honor  must  be  made 
not  later  than  the  last  day  for  draw- 
ing up  the  protest  for  nonpayment. 

In  the  case  provided  for  by  para- 
graph 2  of  the  present  article,  it  must 
be  made  before  maturity. 

Abt.  09.  When  the  referees  in  case 
of  need,  or  an  acceptor  for  honor.  Is 
indicated  in  the  bill  as  residing  in  the 
place  of  payment,  the  holder  must 
within  the  time  required  by  law,  pre- 
sent the  bill  to  all  of  them  to  obtain 
payment  for  honor.  If  he  omits  to  do 
so,  he  loses  his  right  of  recourse 
against  any  indorser  subsequent  to 
the  one  who  has  indicated  the  referee 
in  case  of  need,  or  the  one  for  whose 
account  the  intervention  for  honor 
bas  taken  place.     (Provisional.) 

Art.  70.  Payment  for  honor  must  In- 
clude the  total  amount  payable  by  the 
person  for  whose  honor  it  is  made. 


not    reach    the    drawer    or    indorser 
sought  to  be  charged; 

(h)  By  waiver  express  or  implied. 
Notice  of  dishonor  may  be  waived  be- 
fore the  time  of  giving  notice  has  ar- 
rived or  after  the  omission  to  give  due 
notice ; 

(c)  As  regards  the  drawer  in  the  fol- 
lowing cases,  namely:  (1)  Where 
drawer  and  drawee  are  the  same  per- 
son; (2)  where  the  drawee  is  a  ficti- 
tious person  or  a  person  not  having 
capacity  to  contract;  (3)  where  the 
drawer  Is  the  person  to  whom  the  bill 
is  presented  for  payment;  (4)  where 
the  drawee  or  acceptor  is,  as  between 
himself  and  the  drawer,  under  no  obli- 
gation to  accept  or  pay  the  bill;  (6) 
where  the  drawer  has  countermanded 
payment ; 

(d)  As  regards  the  indorser  in  the 
following  cases,  namely :  (1)  Where  the 
drawee  is  a  fictitious  person,  or  a  per- 
son not  having  capacity  to  contract, 
and  the  indorser  was  aware  of  the  fact 
at  the  time  he  indorsed  the  bill;  (2) 
where  the  indorser  is  the  person  to 
whom  the  bill  is  presented  for  pay- 
ment; (3)  where  the  bill  was  accepted 
or  made  for  his  accommodation. 


Sec.  68.  (1)  Where  a  bill  has  been 
protested  for  nonpayment,  any  per- 
son may  intervene  and  pay  it  supra 
protest  for  the  honor  of  any  party 
liable  thereon,  or  for  the  honor  of  the 
person  ^or  whose  account  the  bill  is 
drawn. 


See  section  67,  cited  ante,  page  04,  as 
to  acceptor  for  honor.  No  correspond- 
ing provision  as  to  case  of  need. 


Sec.  68.  (7)  Where  the  holder  of  a 
bill  refuses  to  receive  payment  supra 
protest  he  shall  lose  his  right  of  re- 
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The  holder  may  tefuse  a  partial 
payment  for  honor. 

If  the  holder  refuses  fall  payment 
for  honor,  the  parties  who  would  have 
been  discharged  by  the  payment,  are 
discharged. 

Abt.  71.  When  a  referee  in  case  of 
need  or  an  acceptor  for  honor  refuses 
to  pay  for  honor,  the  refusal  must  be 
certified  by  a  protest  drawn  up  within 
the  time  required  by  law,  and  if  it  is 
not  so  drawn  up,  the  holder  loses  his 
right  of  recourse  against  the  indorsers 
stibsequent  to  the  one  who  gave  the 
reference  in  case  of  need,  or  the  one 
for  whom  the  interyention  took  place. 
(Provisional.) 

Abt.  72.  Payment  for  honor  must  be 
certified  in  writing  on  the  bill,  show- 
ing for  whose  honor  it  is  made.  In 
default  of  this  indication,  payment  is 
deemed  to  have  been  made  for  the 
honor  of  the  drawer. 

Where  two  or  more  persons  offer  to 
pay  the  bill  for  honor  of  different  par- 
ties, the  person  whose  payment  will 
discharge  most  parties  to  the  bill  shall 
have  the  preference. 

The  bill  and  the  protest  must  be  de- 
livered up  to  the  person  who  pays  for 
honor. 


Art.  73.  The  payer  for  honor  is  sub- 
rogated to  the  rights  of  the  holder  as 
regards  the  party  for  whose  honor  he 
pays,  and  all  parties  liable  to  that 
party. 

Nevertheless  he  can  not  again  in- 
dorse the  bill,  and  the  indorsers  sub- 
sequent to  the  party  for  whose  honor 
it  has  been  paid  are  discharged. 

Chapter  X. — Bill8  in  a  set  and  copiea. 

Abt.  74.  The  drawer  must,  on  de- 
mand by  the  payee,  deliver  the  bill  in 
a  set  of  several  parts.  The  expenses 
of  this  must  be  borne  by  the  payee. 

The  parts  must  be  identical,  and 
each  must  be  numbered  in  the  body  of 
the  instrument,  in  default  of  which 
each  part  will  be  deemed  to  be  a  sepa- 
rate bill. 

Every  holder  of  the  bill  can  require 
the  delivery  of  a  set.  For  this  pur- 
pose  the   holder   must   address  him- 


course  against  any  party  who  woold 
have  been  discharged  by  such  pay- 
ment 


Sec.  67.  (4)  When  a  bill  of  ex- 
change is  dishonored  by  the  acceptor 
for  honor  it  must  be  protested  for  non- 
payment by  him. 


Sec.  68.  (2)  Where  two  or  mors 
persons  offer  to  pay  a  bill  for  the 
honor  of  differoit  parties,  the  person 
whose  payment  will  discharge  most 
parties  to  the  bill  shall  have  the  pref- 
erence. 

(8)  Payment  for  honor  sopra  pro- 
test, in  order  to  operate  as  each  and 
not  as  a  mere  voluntary  payment,  must 
be  attested  by  a  notarial  act  of  booor 
which  may  be  appended  to  the  pro- 
test or  form  an  extoision  of  it. 

(4)  The  notarial  act  of  honor  most 
be  founded  on  a  declaration  made  by 
the  payer  for  honor,  or  his  agent  in 
that  behalf,  declaring  his  intention  to 
pay  the  bill  for  honor,  and  for  whose 
honor  he  pays. 

(6)  The  payer  for  honor  on  pajring 
to  the  holder  the  amount  of  the  bill 
and  the  notarial  expenses  incidental 
to  its  dishonor  is  entitled  to  receive 
both  the  bill  itself  and  the  protest 
If  the  holder  do  not  on  demand  de- 
liver them  up  he  shall  be  liable  to  the 
payer  for  honor  in  damages. 

Sec.  68.  (5)  Where  a  bill  has  been 
paid  for  honor,  all  parties  subsequent 
to  the  party  for  whose  honor  it  la  paid 
are  discharged,  but  the  payer  for 
honor  is  subrogated  for,  and  succeeds 
to  both  the  rights  and  duties  of,  the 
holder  as  regards  the  party  for  whose 
honor  he  pays,  and  all  parties  liable 
to  that  party. 


Sec.  71.  (1)  Where  a  bill  is  drawn 
in  a  set,  each  part  of  the  set  being 
numbered,  and  containing  a  reference 
to  the  other  parts,  the  whole  of  the 
parts  constitute  one  bilL 
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self  to  blB  immediate  Indorser,  who  is 
bound  to  lend  his  name  and  assistance 
toward  bis  Immediate  Indorser,  and 
so  on,  going  from  Indorser  to  indorser 
up  to  tlie  drawer.  The  Indorsers  are 
bound  to  reproduce  their  Indorsements 
on  tlie  new  parts  of  the  set  The  ex- 
penses <xxaisloned  in  obtaining  the 
parts  of  the  set  foil  on  the  holder  who 
has  demanded  it. 

Abt.  75.  Payment  made  of  one  part 
of  the  set  discharges  the  bill,  and  the 
other  unaccepted  parts  become  void. 
It  is  unnecessary  to  stipulate  ex- 
pressly that  payment  made  on  <Hie 
part  of  a  set  shall  discharge  others. 

Recourse  can  not  be  exercised 
against  an  indorser  who  has  indorsed 
each  part  of  the  set  to  the  same  per- 
son, unless  all  the  parts  are  given  up 
to  him,  or  unless  the  holder  gives  him 
an  indemnity  against  the  loss  of  his 
right  of  recourse  against  preceding  in- 
dorsers and  the  drawer. 

On  the  other  hand,  an  indorser  who 
has  indorsed  the  parts  of  a  set  to  dif- 
ferent holders  and  subsequent  in- 
dorsers are  held  liable  on  all  the  parts 
which  have  not  come  back  into  their 
hands  at  the  time  of  payment 


Abt.  76.  When  a  part  of  a  set  is  sent 
for  acceptance  the  person  who  sends  it 
must  indicate  on  the  other  parts  the 
name  of  the  person  holding  this  part 
This  latter  person  is  bound  to  deliver 
the  said  part  to  the  lawful  holder  of 
another  part 

If  he  refuses  to  do  so,  the  holder 
can  not  exercise  any  right  of  recourse 
before  it  has  been  certified  by  protest 
that  the  part  sait  for  acceptance  has 
not  been  delivered  up  to  him,  and  that 
acceptance  or  payment  can  not  be  ob- 
tained on  anotiier  part 

Abt.  77.  Every  holder  of  a  bill  of 
exchange  is  authorized  to  make  copies 
of  it  The  copy  must  exactly  repro- 
duce the  original  with  the  indorse- 
ments and  all  other  statements  upon  it 
It  must  specify  where  the  copy  ends. . 

It  can  be  indorsed  in  the  same  man- 
ner and  with  the  same  effects  as  the 
ortginaL 


Sbo.  71.  (2)  Where  the  holder  of  a 
set  indorses  two  or  more  parts  to  dif- 
ferent persons,  he  is  liable  on  every 
such  part  snd  every  indorser  subse- 
quent to  him  is  liable  on  the  part  he 
has  himself  indorsed  as  if  the  said 
parts  were  separate  biUa 

(3)  Where  two  or  more  parts  of  a 
set  are  negotiated  to  different  holders 
In  due  course,  the  holder  whose  title 
first  accrues  is  as  between  such 
holders  deemed  the  true  owner  of  the 
bill;  but  nothing  in  this  subsection 
shall  affect  the  rights  of  a  person  who 
in  due  course  accepts  or  pays  the  part 
first  presented  to  him. 

(4)  The  acceptance  may  be  written 
on  any  part  and  it  must  be  written  on 
one  part  only. 

If  the  drawee  accepts  more  than  one 
part  and  such  accepted  parts  get  into 
the  hands  of  different  holders  in  due 
course,  he  is  liable  on  every  such  part 
as  if  It  were  a  separate  bill. 

(5)  When  the  acceptor  of  a  bill 
drawn  in  a  set  pays  it  without  re- 
quiring the  part  bearing  his  acceptance 
to  be  delivered  up  to  him,  and  that 
part  at  maturity  is  outstanding  in  the 
hands  of  a  holder  in  due  course^  he  is 
liable  to  the  holder  thereol 

(6)  Subject  to  the  preceding  rules, 
where  any  one  part  of  a  bill  drawn  in 
a  set  is  discharged  by  payment  or 
otherwise,  the  whole  bill  Is  discharged. 

No  corresponding  provision. 


Sec.  32.  (1)  An  indorsement  written 
on  an  "  allonge,"  or  on  a  "  copy  "  of  a 
bill  issued  or  negotiated  In  a  country 
where  "copies"  are  recognised,  is 
deemed  to  be  written  on  the  bill  itsell 


874       INXEBNATIONAL  OONFEBENCS  ON  BIULB  OF  BXGHAKQE. 


The  copy  must  specify  the  holder  of 
the  original  instmment  If  this  holder 
refuses  to  deliver  the  copy  to  the  per- 
son lawfully  entitled  to  hold  the  bill, 
the  littter  can  not  exercise  his  right  of 
recourse  against  the  parties  who  in- 
dorsed the  copy  until  it  has  been  certi- 
fied by  protest  that  the  original  has 
not  been  given  to  him ;  but  this  is  with- 
out prejudice  to  an  action  for  damages, 
If  any,  against  the  person  who  has 
wrongfully  retained  the  bilL 

Ohapteb  XI. — Forgery,  alteration,  and 
1089  of  mi. 

AST.  78.  The  forgery  of  a  signature, 
even  if  it  be  that  of  the  drawer  or  the 
acceptor,  in  nowise  affects  the  valid- 
ity of  the  obligations  flowing  from  the 
genuine  signatures  on  the  bill. 

Abt.  79.  Where  any  provision  of  a 
bill  of  exchange  lias  been  altered,  the 
persons  who  become  parties  to  it  after 
the  alteration  are  liable  on  the  instru- 
ment as  altered.  The  parties  before 
alteration  are  liable  In  accordance 
with  the  original  terms  of  the  instru- 
ment 


AST.  80.^  The  owner  of  a  lost  bill 
can  demand  from  the. drawer  another 
bill  of  the  like  tenor  following  up  the 
chain  of  indorsements.  He  must  pay 
the  expenses  of  this. 

If  the  lost  bill  has  been  accepted  the 
owner  can  not  demand  payment  of  the 
new  bill  unless  he  gives  an  indemnity. 


Sec.  64  (2)  and  Sec.  65  (1)  and  (2). 
Assumed,  though  not  expressly  stated. 


Sec.  64.  (1)  Where  a  bill  or  accep- 
tance is  materially  altered  without  the 
assent  of  all  parties  liable  on  the  bill, 
the  bill  is  avoided  except  as  against  a 
party  who  has  himself  made,  author- 
ized, or  assttited  to  the  alteration,  and 
subsequent  indorsers: 

Provided  that— 

Where  a  bill  has  heesi  materially 
altered,  but  the  alteration  Is  not  ap- 
parent, and  the  bill  Is  in  the  hands  of 
a  holder  in  due  course,  such  holder 
may  avail  himself  of  the  bill  as  if  it 
had  not  been  altered,  and  may  enforce 
payment  of  it  according  to  its  original 
tenor. 

(2)  In  particular,  the  following  al- 
terations are  material,  namely,  any 
alteration  of  the  date,  the  sum  pay- 
able, the  time  of  paymoit,  the  place  of 
payment,  and,  wbere  a  bill  has  been 
accepted  generally,  the  addition  of  a 
place  of  payment  without  the  accep- 
tor's assent. 

Sec.  69.  Where  a  bill  has  beoi  lost 
before  it  is  overdue,  the  person  who 
was  the  holder  of  it  may  apply  to  the 
drawer  to  give  him  another  bill  of  tbe 
same  tenor,  giving  security  to  tbe 
drawer,  if  required,  to  indemnify  him 
against  all  persons  whatever  in  case 
the  bill  alleged  to  have  been  lost  shall 
be  found  again. 

If  the  drawer,  on  request  as  afore- 
said, refuses  to  give  such  duplicate 
bill,  he  may  be  compelled  to  do  so. 

Sbo.  70.  In  any  action  or  proceeding 
upon  a  bill  the  court  or  a  judge  auy 
order  that  the  loss  of  the  instrumeDt 
shall  not  be  set  up,  provided  an  in- 


^  Convention :  Article  18. — In  addition  to  articles  80  and  81  of  tbe  law,  every  con- 
tracting State  mav,  as  regards  its  own  territory,  determine  the  conditions  under  wfalcb 
payment  of  the  bill  can  be  demanded  on  giving  an  indemnity,  and  under  judicial  dedaiOD, 
or  can  establish  a  procedure  for  annulling  lost  bills. 

The  other  States  may  determine  the  conditions  under  which  they  will  give  effect  to 
judicial  decisions  given  in  conformity  with  the  foregoing  paiagraph. 
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Abt.  81/  Where  a  bill  of  excbange 
baa  been  lost,  the  lawful  holder  thereof 
is  not  obliged  to  deliver  it  up  unless 
be  bas  acquired  it  in  bad  faith,  or  in 
acquiring  it  was  guilty  of  gross  negli- 


CaiUTTKB  XII. — Prescription, 

Art.  82.'  All  actions  on  a  bill  of  ex- 
cbange against  the  acceptor  and  against 
tbe  person  who  has  guaranteed  the 
acceptor's  signature  by  "aval,"  are 
barred  after  three  years,  counting 
from  tbe  maturity  of  the  bill. 

Actions  by  the  holder  against  the 
Vndorsers,  against  the  drawer,  and 
against  parties  who  have  guaranteed 
them,  are  barred  after  six  months 
from  tbe  maturity  of  the  bill,  or  from 
the  date  of  the  protest  if  it  has  been 
dra^^n   up  in  due  time. 

Actions  by  indorser  against  indorser 
and  against  the  drawer  are  barred  in 
six  months,  counting  from  the  day 
when  the  indorser  took  up  and  paid 
the  bill,  or  from  the  day  (before  any 
payment)  when  the  indorser  was  sued. 
Any  interruption  of  presci'iption 
oi>«rates  only  with  regard  to  the  party 
to  wbom  the  interruption  applies. 

Every  person  who  has  signed  the 
bill  or  who  has  been  sued  on  it,  must 
give  notice  to  the  party  immediately 
liable  to  him,  in  the  form  and  under 
the  penalties  provided  by  article  56. 
The  indorser  who  receives  this  notice 
must  communicate  it  to  his  immediate 
Indorser,  and  these  notices  must  be 
repeated  until  they  reach  the  drawer. 

.    Ohapteb  XIII. — Conflict  of  Unoa. 

Abt.  83.  The  capacity  of  a  person 
to  render  himself  liable  on  a  bill  of 
exchange  is  determined  by  his  na- 
tional law.  If  this  national  law 
adopts  the  law  of  another  State,  this 
latter  law  shall  be  applied. 

A  person  who  under  the  last  para- 
graph is  incapable  of  contracting  is 
nevertheless  liable  if  he  has  entered 
into  his  obligation  in  the  territory  ot 
a  State  according  to  the  law  of  which 
he  would  have  the  requisite  capacity.* 


demnity  be  given  to  the  satisfaction  of 
the  court  or  judge  against  the  claims 
of  any  other  person  upon  tbe  instru- 
ment in  question. 

No  corresponding  provision,  but  this 
is  English  law,  except  as  regards  bills 
held  under  forged  Indorsements. 


No  corresponding  provision.  The 
English  six-year  limitation  under  the 
statute  of  James  I  applies  to  bills,  as 
to  all  other  simple  contracts. 


Sec.  22.  (1)  Capacity  to  incur  lia- 
bility as  a  party  to  a  bill  is  coexten- 
sive with  capacity  to  contract. 

Provided  that  nothing  in  this  sec- 
tion shall  enable  a  corporation  to 
make  itself  liable  as  drawer,  acceptor, 
or  indorser  of  a  bill,  unless  it  is  com- 
petent to  it  so  to  do  under  the  law 
for  the  time  being  in  force  relating 
to   corporations. 

(2)  Where  a  bill  is  drawn  or  in- 
dorsed by  an  hifant,  minor,  or  cor- 
poration having  no  capacity  or  power 
to  incur  liability  on  a  bill,  the  drawing 
or  Indorsement  entitles  the  holder  to 


^See  laft  note. 

*8ee  convention,  articles  12  and  14. 

*  Convention  :  Article  16. — Bverv  contracting  State  may  refuse  to  recognlie  the  validity 
of  a  contract  on  a  bill  entered  into  by  one  of  Ita  subjects,  which  would  only  be  valid  In 
the  territory  of  other  contracting  States  under  the  obll^tion  of  paragraph  2  of  artiel* 
88  of  the  law. 
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Abt.  84.  The  form  of  any  contract 
on  a  bill  is  regulated  by  the  law  of  tne 
State  in  the  territory  of  which  the 
contract  was  made. 


Abt.  86.  The  form  of  protest,  or  for 
acts  necessary  to  the  exercise  or  pres- 
ervation of  right  on  a  bill  of  exchange, 
is  determined  by  the  law  of  the  State 
within  whose  territ<Mry  the  protest 
must  be  drawn  up,  or  the  act  in  ques- 
tion must  be  done. 

Ohafteb   XIV. — Promittory   notet   to 

order. 


receive  paymoit  of  the  bilL  and  to 
enforce  it  against  any  other  party 
thereto. 

No  corresponding  provision  as  to 
conflict  of  laws. 

Sec.  72.  Where  a  bill  drawn  in  one 
country  is  negotiated,  accepted,  or 
payable  in  another,  the  rights,  duties, 
and  liabilities  of  the  parties  thereto 
are  determined  as  follows: 

(1)  The  validity  of  a  bill  as  regards 
requisites  in  form  is  determined  bj 
the  law  of  the  place  of  issue,  and  the 
validity  as  r^ards  requisites  inform 
of  the  supervening  contracts,  such  as 
acceptance,  or  indorsement,  or  accep- 
tance supra  protest,  is  determined  by 
the  law  of  the  place  where  snch  ooo- 
tract  was  made. 

Provided  that-— 

(a)  Where  a  bill  is  issued  out  of 
the  United  Kingdom  it  is  not  invalid 
by  reason  only  that  it  is  not  stamped 
in  accordance  with  the  law  of  the 
place  of  issue  ;^ 

(&)  Where  a  bill,  issued  out  of  the 
United  Kingdom,  conforms,  as  regards 
requisites  tn  form,  to  the  law  of  the 
United  Kingdom,  it  may,  for  the  pur- 
pose of  enforcing  pajrment  thereof  be 
treated  as  valid  as  between  all  per- 
sons .who  negotiate,  hold,  or  become 
parties  to  it  in  the  United  Kingdom. 

Sec.  72.  (3)  The  duties  of  the 
holder  with  respect  to  presentment  for 
acceptance  or  payment  and  the  neces- 
sity for  or  sufficiency  of  a  protest  or 
notice  of  dishonor,  or  otherwise,  are 
determined  by  the  law  of  the  place 
where  the  act  is  done  or  the  bill  is 
dishonored. 


' 


AxT.  86.  A  promissory  note  to  order 
must  contain  an  unconditional  promise 
to  pay  a  sum  certain.  It  must  be 
dated  and  indicate  the  place  where  it 
is  made.  It  must  specify  the  name  of 
the  person  to  whom  it  is  payable,  the 
time  of  payment,  and  the  place  where 
payment  must  be  made.  It  must  be 
signed  by  the  maker. 

It  is  not  necessary  that  a  promis- 
sory note  to  order  i^ould  specify  the 
value  received. 

Abt.  87.  All  provisions  relating  to 
bills  of  exchange  apply  to  a  promissory 
note  payable  to  order,  with  the  excep- 
tions hereafter  mentioned: 


Sea  88.  (1)  A  promissory  note  is 
an  unconditional  promise  in  writing 
made  by  one  person  to  another,  signed 
by  the  maker,  engaging  to  pay,  on  de- 
mand or  at  a  flxed  or  determinable 
future  time,  a  sum  certain  in  money, 
to,  or  to  the  order  of,  a  specified  per- 
son or  to  t>earer. 

(2)  An  instrument  in  the  form  of  a 
note  payable  to  maker's  order  is  not  a 
note  within  the  meaning  of  this  sec- 
tion unless  and  until  it  is  indorsed  by 
the  maker. 

Ssa  89.  (1)  Subject  to  the  proTi- 
sions  in  this  part  and,  except  as  by  this 
section  provided,  the  provisions  of  this 
act  relating  to  bills  of  exchange  apply, 


^  Bv  article  16  of  the  draft  convention  the  contracting  States  can  not  sobordlnate  to 
compliance  with  their  stamp  laws  either  tm  validity  or  the  contracts  on  a  bill  of  ex- 
change or  the  exercise  of  the  rights  arising  therefrom. 

They  may,  however,  suspend  the  exercise  of  those  rights  until  the  stamp  provisions 
have  been  compiled  with. 
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1.  The  maker  is  bound  in  like  man- 
ner   as  tlie  acceptor  of  a  bill  of  ex- 
dianse.  Consequently  promissory  notes 
can     not    be    accepted;    neither    the 
maker  nor  the  party  who  has  guaran- 
teed bis  signature  by  "aval"  can  set 
up  asainst  a  negligent  holder  that  he 
has  lost  his  rights  of  recourse.    All  ac- 
tions against  the  maker  and  the  per- 
son    ^ho   has   guaranteed  his   signa- 
ture by  "  aval "  are  barred  after  three 
years,  counting  from  the  time  of  pay- 
ment.    A  promissory  note  can  not  be 
made  in  a  set;  and  a  promissory  note 
payable  to  th^  order  of  the  maker  is 
null  and  void. 

2.  m  the  case  of  promissory  notes 
payable  at  a  certain  time  after  sight, 
the  time  runs  from  the  date  of  the 
"  visa  *'  of  the  maker  signed  by  him  on 
the  note.  The  refusal  of  the  maker 
to  give  his  "  visa,"  or  to  date  It,  muse 
be  certified  by  a  protest.  The  maturity 
of  the  instrument  is  then  calculated 
from  the  date  of  the  protest. 

Abticlb  88.  Additional  i^rovisUm. 

The  present  law  has  no  application 
to  promissory  notes  payable  to  bearer. 


with  the  necessary  modifications,  to 
promissory  notes. 

(2)  In  applying  those  provisions  the 
maker  of  a  note  shall  be  deemed  to 
correspond  with  the  acceptor  of  a  bill, 
and  the  first  indorser  of  a  note  shall 
be  deemed  to  correspond  with  ttie 
drawer  of  an  accepted  bill  payable  to 
drawer's  order. 

(8)  The  following  provisions  as  to 
bills  do  not  apply  to  notes;  namely, 
provisions  relating  to — 

(a)  Presentment  for  acceptance. 

(5)  Acceptance. 

(c)  Acceptance  ttupra  protest 

id)  Bills  in  a  set. 

(4)  Where  a  foreign  note  is  dis- 
honored, protest  thereof  is  unneces- 
sary. 


The  English  act  applies  both  to  notes 
payable  to  order  and  to  bearer. 


VI.— DRAFT  OF  PROPOSBD  AMENDMENTS  TO  THE  BRITISH  LAW. 

[Inclocure  2  in  No.  16.] 

Dbatt  or  'A  Bill  to  Amsitd  thb  Bills  or  Exchange  Act,  18|82,  by  Assimilating 
IT  IN  Certain  Respects  to  the  Laws  of  Othbb  Countries. 

Be  it  •enacted,  etc : — 

I.  Bum  payable. — (1)  At  the  end  of  snbsection  2  of  section  9  of  "  The  bills  of 
exchange  act,  1882"  (which  deals  with  the  sum  payable),  the  following  words 
shall  be  added,  namely: 

**  Where  the  sum  payable  is  expressed  more  than  once  in  words,  or  more  than 
once  in  figures,  and  there  is  a  discrepancy,  the  lesser  sum  shall  be  the  sum 
payable." 

(2)  At  the  end  of  subsection  3  of  the  said  section  9  the  following  words  shall 
be  added,  namely: 

**And  where  the  rate  of  interest  is  not  specified,  6  per  cent  shall  be  under- 
stood." 

II.  Computation  of  the  time  of  payment, — Subsection  1  of  section  14  of  the 
said  act  (which  deals  with  the  computation  of  the  time  of  payment)  is  hereby 
repealed,  and  the  following  provision  shall  be  substituted  therefor,  namely : 

(1)  A.  "  Days  of  grace  are  hereby  abolished,  and  when  a  bill,  according  to  its 
tenor,  falls  due  on  a  uonbusiness  day,  it  shall  be  deemed  to  be  due  and  shall  be 
payable  on  the  next  succeeding  business  day." 

III.  Acceptance  by  simple  signature. — In  paragraph  (a)  of  subsection  2  of 
rfection  17  of  the  said  act  (which  deals  with  the  requisites  of  an  acceptance) 
after  the  words  "  signature  of  the  drawee  "  the  words  "  on  the  face  of  the  bill " 
shaU  be  inserted. 

IV.  Who  may  accept  or  pay  for  honor, — In  subsection  1  of  section  65  of  the 
said  act  (which  deals  with  acceptance  for  honor)  the  words  "not  being  a  party 
already  liable  thereon"  shall  be  repealed;  and  in  subsection  1  of  section  08 
(which  deals  with,  paym^it  for  honor)  after  the  words  **  any  person  "  the  words 
"  other  than  the  acceptor  "  shall  be  inserted. 

V,* Action  on  consideration, — After  section  62  of  the  said  act  the  following 
section  shall  be  added,  namely: 

"  52  A.  Where  the  drawer  or  indorser  of  a  bill  is  discharged  from  his  liability 
on  the  instrument  by  reason  of  the  holder's  failure  duly  to  present  it  or  protest  it 
or  to  give  notice  of  dishonor,  the  drawer  or  indorser  shall  not  thereby  be  dis- 
charged from  his  liability  on  the  consideration  for  the  bill,  unless  he  has  been 
prejudiced  by  the  holder's  failure  to  perform  his  duties,  and  then  only  to  the 
extent  of  any  loss  he  may  have  suffered." 

VI.  Short  title  and  commencement, — (1)  This  act  may  be  cited  as  "The  bills 
of  exchange  act,  1910,"  and  *'The  bills  of  exchange  act,  1882,"  "The  bills  of 
exchange  (crossed  cheques)  act,  1906,"  and  this  act  may  be  cited  together  as 
"  The  bills  of  exchange  acts,  1882  to  1910." 

(2)  This  act  shall  come  into  operation  on  the  1st  day  of  January,  1912. 
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VII. — ANALYSIS   OF   THE  PROPOSED   UNIFORM    LAW    IN   RELATION 

TO  THE  EXISTING  BRITISH  LAW. 

[From    the   Inaagural   addrem   of   Frederick   Hath   Jackaon,   Bm.,  as   president   of  the 

Institute  of  Bankers,  Novemher  16,  1910.] 

The  British  Government,  after  some  hesitation,  decided  to  be  rep- 
resented at  the  conference,  but  suggested  that  its  scope  should  be 
limited  in  the  first  instance  to  preparing  a  statement  showing  how 
the  laws  of  the  various  nations  differed,  and  the  inconvenience  aris- 
ing from  such  differences.  (Blue  Book,  p.  10.)  But  the  other 
nations  consulted  did  not  agree  to  this  limitation  and  the  conference 
met  on  the  basis  of  having  a  free  hand  to  deal  with  the  whole  question 
as  it  might  seem  best. 

PROCEDURE  OF  THE   OONFERENCE. 

Mr.  Asser's  first  step  was  to  draw  up  a  Questionnaire,  raising  89 
points,  and  each  of  the  35  nations  who  joined  the  conference  was 
a^lked  to  send  in  a  memorandum  specifying  what  the  law  ought  to 
be  on  each  of  those  points.     (Blue  Book,  pp.  4  to  9.)     Under  in- 
structions from  the  loreign  office,  the  Britisn  delegates  prepared  a 
memorandum  showing  what  the  English  law  actually  was  on  each  of 
the  points  raised,  without  entering  on  the  very  debatable  questions 
as  to  what  it  ought  to  be.    This  memorandum  (Blue  Book,  p.  14) 
was  considered  and  approved  by  an  inter-departmental  committee, 
on  which  the  foreign  office,  the  colonial  office,  and  the  board  of  trade 
were  represented.    That  committee  further  considered  the  attitude 
which  was  to  be  taken  up  by  the  British  delegates  at  the  conference. 
Our  final  instructions  defined  clearly  the  position  we  were  to  take 
up.     We  were  empowered  to  discuss  any  proposals  that  might  be 
brought  before  the  conference,  and  in  so  doin^  to  emphasize  the  facts ; 
first,  that  the  rules  of  law  in  force  in  the  United  Kingdom  have  been 
adopted  substantially  unchanged  in  the  British  oversea  dominions; 
and,  secondly,  that  the  English  law  merchant  is  an  integral  part 
of  the  common  law  and,  broadly  speaking,  English  law  draws  no 
distinction  between  traders  and  nontraders.    We  were  to  point  out 
that  in  the  United  Kingdom  there  are  no  special  tribunals  of  com- 
merce, and  that  any  dispute  which  may  arise  on  a  bill  of  exchange 
is  determined  by  the  ordinary  tribunals  as  part  of  their  ordinary 
business.    We  were  not  to  hold  out  anv  hope  that,  as  a  general  rule, 
English  rules  of  law  were  likely  to  be  substantially  modified  and 
brought  into  conformity  with  continental  rules,  particularly  in  cases 
where  the  English  rule  prevails,  not  only  in  the  United  Kingdom, 
but  also  throughout  the  English-speaking  world.    It  was  left  open 
to  us,  however,  to  argue  in  favor  of  the  English  rules,  and  to  point 
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out  to  the  foreign  delegates  the  advantages  of  adopting  them.    Oar 
instructions  went  on  to  say : 

^'  There  are,  nevertheless,  certain  points  on  which  the  English  law 
is  doubtful,  or  where  there  are  points  of  divergence  between  the 
different  English-speaking  communities.  In  such  cases  it  would 
evidently  be  desirable  if  a  uniform  rule  could  be  arrived  at,  and  the 
uniformity  of  the  rule  is  probably  of  more  importance  than  the 
nature  of  the  rule  itself." 

Before  going  to  the  conference,  we  had  the  advantage  of  meet- 
ing Mr.  C.  A.  Conant,  the  United  States  delegate,  and  of  discussing 
matters  with  him.  Mr.  Conant  is  a  well-known  writer  on  banking, 
from  whose  ''History  of  Modem  Banks"  I  have  already  quoted  a 
passage  to  you  to-day.  Before  starting  for  Europe,  he  had  discusEed 
the  questions  likely  to  be  raised  with  many  banking  and  commercial 
authorities.  We  Jround  that  his  views  were  fully  in  accord  with  ours, 
and  throughout  the  conference  we  worked  together  in  friendly  coop- 
eration. He  clearly  explained  to  us  the  American  position.  In  the 
United  States  the  Federal  legislature  has  no  jurisdiction  over  bills 
of  exchange.  Legislation  with  regard  to  them  is  purely  a  matter 
for  the  46  State  legislatures.  The  inconvenience  of  having  more  than 
40  systems  of  law,  more  or  less  divergent,  regulating  mstruments 
which  pass  freely  from  State  to  State  was  obvious.  Accordingly,  a 
model  law  was  drawn  up,  which  it  was  suggested  that  each  State 
should  enact  for  its  own  territory.  The  State  of  New  York  adopted 
this  model  law  in  1897,  and  now  it  has  been  enacted  by  35  States  and 
4  Territories,  with  occasional  small  local  modifications.  The  result 
is  that  a  uniform  system  of  law  has  been  attained  throughout  almost 
the  whole  of  .the  union.  Our  American  friends  are  naturally  not 
anxious  to  have  this  uniformity  disturbed.  If  any  State  adopts  a 
nile  culled  from  the  continent,  the  uniformity  which  has  cost  so 
much  to  attain  is  broken  up,  unless  and  until  the  new  rule  is  adopted 
by  some  40  different  legislatures. 

"  I  may  remind  you  that  the  United  States  model  law,  though  differ- 
ently arran^d  from  our  act,  is  in  substantial  accord  with  it,  and  in 
very  many  mstances  is  expressed  in  the  same  words. 

The  conference  met  on  the  23d  of  June  and  sat  until  the  25th  of 
July.  The  following  nations  took  part  in  it— namely,  Argentina, 
Austria,  Belgium,  Brazil,  Bulgaria,  Chile,  China,  Costa  Rica,  Den- 
mark, France,  Germany,  Great  Britain,  Haiti,  Hungary,  Italy,  Japan, 
Luxemburg,  Mexico,  Montenegro,  Netherlands,  Nicaragua,  Norway,. 
Paraguay,  Portugal,  Russia,  Salvador,  Servia.  Siam,  Spain,  Sweden, 
Switzerland,  Turkey,  United  States,  and  Uruguay. 

The  delegates  included  bankers  and  merchants,  as  well  as  lawyers, 
judges,  ana  diplomatic  representatives.  Among  other  continental 
ankers  we  had  M.  Picard,  secretary  general  of  the  Bank  of  France ; 
M.  Fischel,  of  the  Berlin  firm  of  Mendelssohn  &  Co. ;  and  Dr.  Ham- 
merschlag,  manager  of  the  Imperial  and  Royal  Credit  Society  of 
Vienna. 

At  the  beginning  of  the  conference  the  question  was  raised  whether 
the  conference  should  confine  itself  to  laying  down  principles,  leav- 
ing it  to  each  nation  to  apply  those  principles  to  its  own  bodjr  of  law, 
or  whether  it  should  frame  a  draft  law  for  universal  adoption.  In 
other  words,  should  the  conference  proceed  by  resolution  or  by  draft 
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bill?     We  expressed  an  opinion  in  favor  of. the  former  course,  but 
the  other  nations  voted  "  en  bloc  "  for  the  latter. 

The  conference,  then  in  plenary  session,  discussed  the  89  points 
raised  by  the  Questionnaire.  It  was  afterwards  split  up  into  five 
sections,  each  comprising  seven  nationalities,  and  of  one  of  these  sec- 
tions Sir  Mackenzie  Chalmers  was  presicfent.  Each  section  pro- 
ceeded to  elect  its  own  rapporteur.  The  points  raised  by  the  Ques- 
tionnaire were  considered  seriatim  and  discussed  by  each  of  the  sec- 
tions, and  new  i)oints  were  allowed  to  be  raised..  The  opinions  of 
the  different  nations  were  elicited  and  votes  taken  when  necessary, 
and  then  the  report  of  each  section  was  presented  to  the  central 
committee. 

The  central  committee  met  as  soon  as  the  sectional  reports  were 
in  print.  It  was  composed  of  the  five  presidents  of  the  sections,  the 
five  rapporteurs,  five  expert  members — ^that  is,  bankers  and  mer- 
chants-—and  five  other  selected  members.  It  was  presided  over  by 
M.  Asser.  Taking  as  the  basis  of  its  discussions  the  reports  of  the 
five  sections,  the  points  of  the  Questionnaire  were  again  gone  through. 
When  opinions  differed,  votes  were  taken  and  the  resolutions  of  the 
committee  were  arrived  at  by  simple  majorities.  The  conclusions  of 
the  committee  were  then  drawn  up  by  the  rapporteurs,  Messrs.  Lyon- 
Caen  and  Simons,  in  a  series  of  articles  accompanied  by  an  explana- 
tory memorandum. 

The  resolutions  of  the  central  committee,  formulated  as  articles, 
were  then  brought  before  the  conference  in  plenary  session,  and  were 
passed  in  one  sitting  without  amendment.  The  committee  on  pri- 
vate international  law  then  presented  their  report,  and  submitted 
three  draft  articles,  which  were  agreed  to  by  the  conference.  The 
rapporteurs  of  the  central  committee  and  the  rapporteurs  of  the 
committee  on  international  law  (Messrs.  Renault  and  Kriege)  were 
then  instructed  to  incorporate  the  three  articles  on  the  conflict  of 
laws  into  a  preliminary  draft  of  the  uniform  code,  making  at  the 
same  time  any  necessary  drafting  alterations. 

The  next  day  the  combined  work  of  the  four  rapporteurs  was  pre- 
sented to  the  conference  in  the  form  of  a  draft  convention  and  uni- 
form law,  and  this  draft  (England  and  the  Ilpited  States  standing 
aside)  was  adopted  by  the  conference  without  division. 

The  rapporteurs  of  the  central  committee,  Messrs.  Lyon  Caen  and 
Simons,  were  men  of  exceptional  ability  and  profound  knowledge 
of  their  subject ;  but  vou  will  wonder  how,  within  48  hours  of  the 
conclusion  of  the  work  of  the  committee,  which  proceeded  by  votes 
and  resolutions,  they  were  able  to  present  us  with  a  complete  cut  and 
dried  code.  I  think  the  explanation  is  this:  Before  the  conference 
met,  Germany,  Hungary,  and  Belgium  had  each  prepared  a  draft 
code  of  uniform  law.  None  of  these  draft  codes  was  formally  dis- 
cussed in  the  conference,  but  the  votes  and  resolutions  of  the  central 
committee  were  in  substantial  accord  with  the  German  draft.  This, 
then,  was  taken  as  the  basis  of  the  uniform  law.  Where  the  resolu- 
tions of  the  committee  departed  from  the  proposals  of  the  original 
draft,  the  draft  was  modified  accordingly.  You  will  find  the  draft 
law  as  prepared  bv  the  rapporteurs  on  page  48  of  the  Blue  Book. 
In  preparing  the  final  draft  included  in  the  protocol,  the  combined 
rapporteurs  took  a  somewhat  liberal  view  of  their  functions  as  drafts- 
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men,  and  introduced  some  minor  changes  in  the  uniform  law,  which 
I  do  not  think  are  improvements,  and  which  certainly  were  not  reallj 
discussed  at  the  conference. 

BESULTS  OF  THE  OONFEBENCE. 

We  can  now  sum  up  the  results  of  the  conference. 

The  draft  uniform  law  applies  only  to  bills  of  exchange  and 
promissory  notes  payable  to  order.  It  has  no  application  to  promis- 
sory notes  payable  to  bearer,  or  to  cheques  on  a  banker.  It  is  pro- 
posed that  the  nations  who  accept  the  uniform  law  should  adopt  it 
by  convention — that  is  to  say,  that  it  must  be  adopted  in  its  entirety, 
without  addition,  dero^tion  or  alteration,  except  so  far  as  certain 
points  are  by  the  law  itself  left  open  to  national  legislation.  The 
contracting  parties  are  as  far  as  possible  to  adhere  to  the  convention 
for  their  colonies,  as  well  as  for  their  own  territories. 

The  draft  uniform  law  is  not  yet  in  its  final  form.  It  is  to  be 
submitted  for  observations  to  each  government  which  took  part  in 
the  conference,  and  is  to  be  finally  settled  in  a  second  conference 
which,  it  is  suggested,  should  be  held  at  the  Ha^e  in  September, 
1911.  At  this  conference  the  question  of  checks  is  also  to  be  con- 
sidered. 

On  the  whole,  the  draft  uniform  law  approaches  the  English  law 
rather  more  nearly  than  any  existing  continental  code.  With  quali- 
fications, it  allows  bills  to  bearer.  It  does  not  require  a  bill  or  an 
indorsement  to  specify  the  value  received.  It  gives  full  effect  to  in- 
dorsements in  blank.  It  allows  an  acceptance  by  simple  signature  on 
the  face  of  the  bill.  It  allows  a  bill  payable  at  or  after  sight  to  be 
made  payable  with  interest.  It  adopts  the  English  rule  that  when 
a  bill  IS  dishonored  by  non-acceptance,  the  holder  has  an  immediate 
right  of  recourse  against  the  arawer  or  indorsers.  It  recognizes, 
under  limitations,  the  right  of  the  drawer  and  indorsers  of  a  dis- 
honored bill  to  more  or  less  prompt  notice  of  dishonor.  It  gives 
some  effect  to  vis  major  as  excusing  the  performance  of  the  holder's 
duties.  But,  quite  apart  from  any  questions  of  form,  the  divergen- 
cies between  the  uniform  law  and  English  law  are  numerous,  and  in 
some  cases  of  far-reaching  importance. 

Before  I  touch  on  these  points,  there  is  a  preliminary  matter  that 
I  want  to  mention.  As  you  are  aware,  the  council  of  "this  institute, 
when  considering  the  Bremen  rules,  drawn  up  by  the  international 
law  association,  strongly  indorsed  the  proposal  that  a  bill  should 
never  be  rendered  invalid  by  reason  of  its  noncompliance  with  the 
stamp  laws.  This  question^  came  up  at  three  stages  of  the  conference, 
and  on  each  occasion  the  conference  was  unanimous  in  declaring  that 
stamp  laws  should  only  be  enforced  by  pecuniary  penalties,  and  not 
by  invalidating  the  instrument.  We,  of  course,  stood  aloof  from  the 
discussion,  as  we  had  no  mandate  to  represent  the  British  revenue 
authorities.  The  uniform  law  naturally  does  not  deal  with  fiscal 
questions.  The  resolutions  of  the  conference  are  therefore  embodied 
in  article  16  of  the  draft  convention  (Blue  Book,  p.  122),  and  every 
State  which  joins  in  the  convention  thereby  undertakes  to  modify 
its  stamp  laws  accordingly. 

I  do  not  know  how  fer  the  inland  revenue  can  be  induced  to  re- 
consider their  position  so  far  as  regards  bills  which  only  circulate 
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in  England ;  but  I  hope  they  may  see  their  way,  at  any  rate,  to  alter 
the  English  law  so  far  as  regards  persons  who  become  parties  to 
an  English  bill  abroad. 

Let  me  give  you  an  illustration.  Every  bill  (not  payable  on  de- 
mand or  at  three  days'  sight  or  date)  which  is  drawn  in  England 
must  be  drawn  on  an  impressed  stamp  of  the  required  amount.  It 
can  not  be  given  in  evidence  unstamped,  and  it  can  not  be  stamped 
after  issue.  Suppose  a  bill  is  drawn  in  London  on  Berlin  without 
the  proper  English  stamp.  It  is  negotiated  in  France  and  in  Ger- 
many, and  is  finally  dishonored  in  Berlin.  The  German  holder 
can  sue  the  French  indorser,  but  neither  of  them  can  sue  the  English 
dravsrer,  who  was  the  party  to  blame.  He  gets  off  scot-free.  Surely 
the  foreign  holder  ought  to  be  able  to  sue  on  the  bill  on  paying  a 
penalty,  and  ought  then  to  be  able  to  recover  the  penalty  from  the 
drawer.  In  the  interests  both  of  the  revenue  and  of  justice,  I  hope 
this  change  in  our  law  will  be  made,  and  that  we  shall  not  have  long 
to  wait  for  it. 

ATTrrUDE  OF  THE  BRTTISH  DELEGATES. 

Now  let  US  turn  to  the  uniform  law  (Blue  Book,  p.  125)  and  con- 
sider how  it  will  affect  us,  if  the  31  nations,  who  assented  to  the  draft, 
finally  adopt  it  next  September.  The  ideal  of  commerce  is  one  and 
the  same  law,  expressed  in  the  same  words,  for  all  nations  bound  to- 

f ether  by  the  bonds  of  international  trade.  Why,  then,  should  we 
old  aloof?  At  the  conference  the  British  delegates  were,  of  course, 
bound  by  their  instructions.  But  I  venture  to  think  that  those  in- 
structions were  perfectly  sound,  and  that  our  attitude  at  the  next 
conference  ought  to  be  the  same  as  it  was  at  the  last.  The  action 
of  the  British  Government  is  justified  by  reasons  both  of  form  and  of 
substance.    I  will  briefly  mention  some  of  the  more  obvious  reasons. 

1.  As  I  have  already  stated,  the  uniform  law  is  to  be  brought  into 
force,  not  by  substantive  legislation,  but  by  convention.  The  con- 
vention must,  of  course,  be  ratified  by  legislation,  but  the  law  itself 
can  not  be  discussed  or  modified.  It  must  either  be  rejected  or  swal- 
lowed whole — like  a  pill.  No  branch  of  English  law  has  ever  been 
dealt  with  in  this  way.  Do  you  think  that  Parliament  would  so  far 
abrogate  its  functions  as  to  pass,  without  effective  discussion  or 
amendment,  a  law  made  at  a  foreign  conference  where  England's 
three  delegates  only  had  the  same  voting  power  as  the  one  delegate 
of  Haiti  ?  It  must  be  noted,  too,  that  in  case  of  doubt  or  difficulty 
the  authorized  version  of  the  law  is  to  be  the  French  original  depos- 
ited at  The  Hague. 

2.  The  uniform  law  does  not  apply  either  to  checks  or  to  promis- 
sory notes  payable  to  bearer.  As  regards  those  instruments  we 
should  have  to  enact  new  and  distinct  laws. 

3.  The  scheme  of  the  uniform  law  is  to  supersede  all  other  laws 
directly  regulating  bills  of  exchange  and  promissory  notes  payable  to 
order.  Nearly  one-half  of  our  present  bills  of  exchange  act  would 
have  to  be  repealed,  without  any  corresponding  provisions  being  sub- 
stituted therefor.  Questions  which  have  been  laboriously  settled  by 
a  long  series  of  judicial  decisions,  and  which  are  now  embodied  in  the 
statute,  would  all  have  to  be  fought  over  again;  and  the  provisions 
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of  the  new  law,  embodying  new  and  unfamiliar  rules,  in  unfamiliar 
language,  would  give  ample  scope  for  litigation.  It  would  be  a  good 
time  for  the  lawyers,  but  a  bad  time  for  the  business  community. 

4.  But  there  are  even  more  substantial  objections  behind  those  I 
have  mentioned.  We  have  now  got  practical  uniformity  in  the  laws 
relating  to  bills  of  exchange  throughout  the  English-speaking  world. 
There  are  a  few  minor  points  of  diflference,  but,  apart  from  these,  we 
have  now  got  a  uniform  system  in  England  and  her  colonies,  India, 
and  the  United  States.  If  we  adopt  the  foreign  code,  we  throw  this 
great  system  out  of  gear,  unless  we  can  induce  more  than  50  Legisla- 
tures to  follow  our  lead. 

5.  There  is  another  point  to  bear  in  mind.  If  we  became  parties  to 
the  convention,  we  should  have  the  same  law  (expressed  in  the  same 
words)  as  all  the  other  contracting  States.  But  it  does  not  follow 
that  its  operations  would  be  the  same.  A  code  of  bills  of  exchange 
law  presupposes  a  general  law  of  contract,  and  tribunals  to  enforce  it. 
It  is  not,  and  can  not  be,  self-sufficient.  In  England  the  new  code 
would  be  embedded  in  the  common  law,  which  includes  the  law  mer- 
chant. Its  provisions  would  be  enforced  by  the  ordinary  civil  courts, 
who  would  DC  bound  to  construe  it  according  to  the  well-known  but 
technical  rules  which  govern  the  construction  of  other  acts  of  Par- 
liament. On  the  Continent  you  have  another  system.  A  sharp  dis- 
tinction is  drawn  between  the  civil  code  and  the  commercial  code — 
between  traders  and  nontraders.  The  mercantile  code  is  enforced  not 
by  the  ordinary  courts,  but  by  special  tribunals  of  commerce,  whose 
decisions  do  not  create  binding  precedents  like  those  of  our  own 
courts,  and  who  act  rather  as  judicial  arbitrators  than  as  judges 
strictly  so  called. 

Now  let  us  consider  the  respective  merits  of  the  rules*  laid  down 
by  the  uniform  law  and  the  Anglo-American  svstem.  In  the  mem- 
orandum appended  to  this  paper  you  will  find  that  my  colleague  and 
myself  have  called  attention  to  37  points  of  importance  where  the 
uniform  law  differs  from  our  law,  and  if  you  compare  the  provisions 
of  the  uniform  law  with  the  provisions  of  the  bills  of  exchange  act, 
you  will  find  many  more  minor  points  of  difference — apart  from  the 
fact  that  many  points  settled  by  our  act  are  not  dealt  with  at  all  by 
the  uniform  law. 

Speaking  broadly,  and  subject  to  certain  exceptions  noted  in  the 
memorandum,  I  think  that,  where  the  two  laws  conflict,  the  English 
rule  is  the  better  one,  and  more  in  accord  with  the  needs  and  con- 
veniences of  commerce.  Our  law  is  not  an  arbitrary  law,  imposed 
by  the  Legislature  on  the  commercial  community.  The  usages  of 
bankers  and  merchants  have  been  embodied  in  judicial  decisions,  and 
these  judicial  decisions  have  been  embodied  in  the  act  The  Legis- 
lature in  effect  has  merely  ratified  the  usages  of  trade,  and  we  should 
be  careful  how  we  depart  from  rules  which  time  and  cust<Mn  have 
sanctioned. 

Let  me  take  a  few  examples.  The  uniform  law  draws  no  distinc- 
tion between  inland  and  foreign  bills.  If  we  adopted  the  convention, 
every  dishonored  bill  and  note  would  have  to  be  protested,  and  in 
addition  to  the  ordinary  damages  a  co^nmission  of  one-siirth  per 
cent  would  be  chargeable.  I  do  not  think  this  would  be  acceptable 
in  England.  Again,  every  holder  of  a  bill  is  entitled  to  demand  a 
set,  and  no  limit  to  the  number  of  parts  he  may  demand  is  specified. 
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According  to  the  letter  of  the  law,  the  contankarous  holder  of  a  small 
bill,  payable  within  a  mile  of  the  place  where  it  is  drawn,  can  go  and 
demand  a  set  of  six  from  the  drawer.    Further,  the  holder  of  a  bill 
can  not  refuse  either  a  partial  acceptance  or  a  partial  payment.    To 
put  extreme  cases  as  a  test,  the  holder  of  a  bul  for  £1,000  can  not 
refuse  an  acceptance  for  £10,  while  the  holder  of  a  bill  for  £500  must 
accept  a  payment  of  £499,  and  then  protest  the  bill  and  ^  back  on  the 
foreign  drawer  or  indorsers  for  £1.    But  the  most  radical  departure 
from  the  principles  of  English  law  is  contained  in  the  provisions  of 
the  uniform  law  with  regard  to  forgery.    Under  section  60  of  the 
bills  of  exchange  act,  a  banker  is  not  bound  to  verify  the  indorse- 
ments, when  a  demand  draft,  drawn  upon  him,  is  presented  for  pay- 
ment.    All  he  has  to  do  is  to  see  that  the  indorsements  appear  to  be 
in  order.     The  uniform  law  extends  this  rule  to  all  payments,  whether 
by  the  drawee,  by  the  acceptor,  or  by  the  acceptor's  banker.    There 
may  be  strong  arguments  in  favor  of  this  rule,  but  such  a  change 
could  not  be  accepted  without  full  deliberation  and  the  considered 
assent  of  Parliament.     But  the  uniform  law  does  not  draw  the  line  at 
the  obligations  of  the  pavor.     If  the  indorsements  on  a  bill  appear  to 
be  in  oraer,  the  holder  of  a  bill  who  takes  it  in  good  faith  gets  a  good 
title  thereto,  although  one  or  more  of  the  indorsements  under  which 
he  claims  are  forgeries.    He  is  only  concerned  with  the  form  of  the 
indorsements,  and  not  with  their  genuineness.    This,  as  you  know,  is 
already  the  law  in  Germany  and  those  countries  which  have  followed 
the  German  lead.     It  seems  to  me  a  highly  dangerous  principle,  and 
one  which  this  country  would  be  very  slow  to  adopt.     In  discussing  it 
with  our  German  colleagues  we  found  that  in  some  countries  it  was 
to  a  certain  extent  mitigated  by  the  law  of  "  Amortisation."    Briefly, 
that  law  appears  to  be  as  follows :  When  a  bill  is  lost  or  stolen  the 
owner  of  it  can  apply  to  the  court  in  the  place  where  it  is  payable  for 
an  order  restraining  its  payment.    The  court  then  publicly  advertises 
the  loss  of  the  bill,  and  specifies  a  time  within  which  any  person 
claiming  to  be  entitled  to  the  bill  can  come  forward  and  establish  his 
claim.     If  no  such  claim  is  established,  the  court  proceeds  publicly 
to  annul  the  bill,  and  give  directions  (if  necessary)  as  to  whom  the 
money  represented  by  the  bill  should  be  paid.     But  this  procedure 
of  course  only  meets  cases  where  the  loss  is  discovered  in  time  to 
apply  to  the  court  before  the  bill  is  presented  for  payment. 

1  think  I  have  now  indicated  sufficient  reasons  why  Eng;land  and 
the  United  States  should  have  declined  to  join  the  convention.  But 
I  do  not  want  you  to  think  that  we  enterea  the  conference  with  any 
feeling  of  hostility  to  its  objects.  We  were  anxious  that  it  should  be  a 
success.  If  next  year  the  31  nations  who  have  assented  to  the  draft 
assent  to  the  final  code,  a  great  step  forward  will  have  been  made. 
Instead  of  30  or  40  different  systems  of  law,  we  shall  have  two  only — 
the  Anglo-American  and  the  continental;  and,  doubtless,  as  time 
goes  on  these  two  systems  will  draw  closer  and  closer  together.  Our 
only  desire  is  that  the  continental  system  should  be  made  as  good  as 
it  can  be,  and  we  hope  that  some  of  the  features  of  the  draft  law  which 
we  think  are  not  in  the  interests  of  international  commerce  will  be 
modified  at  the  final  conference  next  year.  We  feel  sure  that  repre- 
sentations to  this  end,  made  by  His  Majesty's  Government  on  be- 
half of  the  banking  and  mercantile  community,  will  be  carefully 
considered. 
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We  learned  a  great  deal  at  the  conference.  In  the  public  discua- 
sions  and  in  private  discussions  afterwards  with  some  of  our  col- 
leagues we  had  to  consider  the  real  merits  and  conveniences  of  the 
various  conflicting  rules,  taking  nothing  for  granted  merely  because 
we  were  accustomed  to  it.  There  is  a  well-worn  saying:  "  Fas  est  et 
ab  hoste  doceri."  Much  more  then  is  it  right  and  proper  to  learn  from 
the  experience  of  friendly  nations,  to  whom  we  are  bound  by  the  ties 
of  international  commerce.  We  tried — and,  I  hope,  succeeded — in 
keeping  our  minds  open;  and  in  the  memorandum  attached  to  this 
paper  you  will  find  English  rules  criticised  as  freely  as  continental 
rules. 

AMENDMENTS  OF  THE  BRITISH  LAW  RECOMMENDED. 

If  the  uniform  law  is  accepted  and  works  well,  there  are  several 
rules  in  it  which  we  might  eventually  adopt  for  the  sake  of  uniform- 
ity, especially  if  we  find  that  the  United  States  and  our  own  colonies 
are  inclined  to  fall  in  with  them.  But  there  are  certain  rules  in  the 
uniform  law  which  are  already  adopted  in  many  foreign  countries 
and  which  Sir  Mackenzie  Chalmers  and  I  think  might  usefully  be 
incorporated  in  our  law  at  once,  without  reference  to  the  fate  or  the 
uniform  law.     They  are  as  follows : 

1.  That  days  of  ffrace  should  be  abolished. 

2.  That  when  a  bill  falls  due  on  a  nonbusiness  day,  it  should  be 
payable  on  the  next  succeeding  business  day. 

8.  That  when  the  sum  payable  by  a  bill  is  expressed  more  than  once 
in  words,  or  more  than  once  in  figures,  and  there  is  a  discrepancy,  the 
lesser  sum  shall  be  the  sum  payable. 

4.  That  when  a  bill  is  expressed  to  be  payable  with  interest,  and  no 
rate  of  interest  is  specified,  interest  at  the  rate  of  5  per  cent  shall  be 
understood. 

5.  That  where  the  acceptance  consists  of  the  simple  signature  of  the 
drawee,  it  must  be  on  the  face  of  the  bill. 

6.  That  where  a  bUl  is  dishonored  by  nonacceptance,  a  party  who 
is  liable  on  the  bill  may  nevertheless  accept  it  for  honor. 

7.  That  payment  for  honor  by  the  acceptor  of  a  bill  shall  be  pro- 
hibited. 

8.  That  where  the  holder  of  a  bill  loses  his  right  of  recourse  on  the 
bill  by  reason  of  his  failure  duly  to  present  or  protest  it,  or  to  give 
notice  of  dishonor,  he  shall  not  thereby  lose  his  right  of  action  on  the 
consideration,  but  that  if  the  drawer  or  indorser  whom  he  sues  has 
been  prejudiced  by  that  failure,  such  drawer  or  indorser  shaU  be 
discharged  from  his  liability  on  the  consideration  to  the  extent  of  any 
loss  he  may  have  suffered. 

You  will  find  the  reasons  for  these  suggested  amendments  de- 
tailed in  the  memorandum  affixed  to  this  paper.  Some  of  the  pro- 
posed amendments  deal  with  small  points,  but  I  should  like  to  empha- 
size the  reasons  for  Nos  1,  2,  and  8,  and  to  get  you  to  consider  tiliem 
carefully. 

As  long  ago  as  1881  the  Institute  of  Bankers  recommended  the 
abolition  of  days  of  grace,  and  the  reasons  in  favor  of  this  course  are 
stronger  now  than  tney  were  then.  Every  Continental  Nation  has 
now  got  rid  of  them.  They  have  been  abolished  in  nearly  all  the 
States  of  the  United  States  and  in  some  of  our  own  colonies.    In 
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principle  there  is  nothing  to  be  said  for  them.  Whatever  they  may 
nave  been  in  their  origin,  they  are  no  longer  days  of  grace,  but  are 
simply  three  davs  arbitrarily  added  by  law  to  the  nominal  date  of 
maturity  of  the  bill.  They  are  puzzling  to  foreigners  and,  as  far  as 
I  know^  useless  to  ourselves.  Ii  a  bill  is  intended  to  be  payable  33 
days  after  sight,  why  not  say  so,  instead  of  drawing  it  payable  30 
days  after  sight  i 

The  rule  that  when  a  bill  falls  due  on  a  common-law  dies  non  it  is 
payable  on  the  preceding  business  day,  while  if  it  falls  due  on  a 
bank  holiday  it  is  payable  on  the  succeeding  business  day  is  peculiar 
to  the  United  Kingdom.    Neither  our  colonies  nor  any  other  nations 
have  adopted  this  complication.    The  complication  is  aggravated  by 
the  fact  that  the  common-law  and  statutory  holidays  differ  in  Eng- 
land, Ireland,  and  Scotland.    The  rule  that  a  bill  which  falls  due  on 
a  Sunday  is  payable  on  a  Saturday  is  doublv  inconvenient^  because 
it  throws  extra  work  on  a  short  day,  and  also  because  it  inflicts  a 
hardship  on  the  Jewish  community,  whose  Sabbath  is  our  Saturday. 
The  tnird  point  I  wish  to  direct  your  attention  to  is  the  draconic 
rule  of  English  law  that  when  the  holder  of  a  bill  nerfigently  omits 
to  perform  any  of  his  duties  he  usually  loses  not  only  his  right  of 
action  on  the  bill  against  the  drawer  and  indorsers,  but  also  his  right 
of  action  on  the  consideration  which  he  gave  for  the  bill.    Under  the 
uniform  law,  if  the  holder  does  not  duly  present  and  protest  a  bill,  he 
loses  his  right  of  recourse  on  the  bill,  even  though  he  was  in  no  wise 
to  blame.    Neither  accident  nor  illness  is  admitted  as  an  excuse. 
When  we  pointed  out  the  hardship  of  this  rule,  our  foreign  friends 
answered  us  by  saying  that  the  holder  who  had  lost  his  right  of  re- 
course on  the  bill  stillh^d  his  "  action  d'enrichissement " — an  action 
which  appears  to  lie  whenever  one  party  gets  any  inequitable  gain  at 
the  expense  of  another  party.    We  could  only  reply  that  we  had  no 
such  remedy  in  England.    The  eighth  suggested  amendment  is  de- 
signed to  deal  with  this  hardship. 


APPENDIX  D.   PAPERS  OF  THE  FRENCH  DELEGATION. 


I.  REPLY  OF  THE  FRENCH  DELEGATION  TO  THE  QUESTIONNAIRE. 


QUESnONN  AIRB . 


1.  La  conference  doit-elle  s^occuper  ex- 
clusivement  de  la  lettre  de  change  et  du 
billet  k  ordie,  en  r^rvant  k  l^xamen 
d'une  conference  ulterieure  le  droit  con- 
cemant  le  ch^ue? 


2 .  La  loi  unif orme  doit-elle  r^eler  d'une 
mani^re  complete  tout  le  droit  de  la  lettre 
de  change  (^  rexception  de  quelques  ma- 
ti^rea  qui.  comme  la  forme  des  prot^ts, 
eont,  par  leur  nature  m^me,  nlutot  de  la 
competence  de  la  loi  nationale)  ou  doit- 
elle  86  bomer  k  i>oeer  lee  principes  en 
laifisant  k  la  loi  nationale  le  Boin  de  r^gler 
les  details? 


RAponses   du   Gouyernembnt  de   la 
RApubuque. 

II  semble  difficile  que  Ton  s'occupe  de 
la  lettre  de  change  et  du  billet  k  ordre 
en  laisaant  de  cdte  le  ch^ue,  mais  il  va 
de  soi  que,  pour  ne  pas  prolonger  les  de- 
bats  d'une  premiere  conference,  on  pour- 
rait,  8^1  y  a  lieu,  reserver  le  cheque  a  une 
conference  ulterieure. 

Le  but  qu'on  doit  se  proposer  en  uni- 
fiant  les  legislations  ne  sera  vraiment 
atteint  que  si  Ton  ne  se  borne  pas  k 
s' entendre  sur  les  principes.  La  loi  uni- 
forme  doit  entrer  quelque  peu  dans  les 
details.  Mais  il  ne  &ut  pas  depasser  k 
cet  e^d  certaines  limites;  il  y  a  des 
(questions  tellement  speciales  que,  sans 
inconvenient,  la  solution  peut  en  etre 
laissee  aux  lois  nationales,  telles  sont  les 
questions  relatives  aux  formes  du  protdt  et 
aux  personnes  competentes  pour  le 
dresser. 

A  ce  sujet  le  Gouvemement  de  la 
Republique  a  ete  amene  k  se  demander 
quelle  forme  pourrait  dtre  donnee  k  la 
loi  imiforme  aont  il  s^agit.  La  Confe- 
rence eiaborera-t-elle  une  loi  que  cha- 
que  Etat  contractant  s'en^;agera  k  pro- 
mulguer  sur  son  territou^;  cette  loi 
s'appliquera-t-elle  k  toutes  les  lettres  de 
change  ou  seulement  k  celles  tirees  d'un 
pays  contractant  sur  un  autre  ou  bien  la 
loi  uniforme  fera-t-elle  Tobjet  d'une 
convention  et  par  consequent  ne  s'ap- 
pliauera-t-elle  qu'aux  rapports  entre  les 
seuis  Etats  contractants? 

Bien  que  le  premier  syst^me  paraisse 
presenter  de  reels  avantages  au  point  de 
vue  de  la  simplification  des  legislations 
8ur  la  mati^re,  constituant  la  veritable 
unification  poursuivie,  le  Gouvemement 
de  la  Republique  inclinerait  k  penser  que 
Tadoption  du  second  syst^me  serait,  pour 
des  raisons  d' ordre  interieur  de  nature  k 
conduire  k  une  solution  pratique  plus 
lapide. 

E^nfin,  estimant  que  la  convention  pro- 
jetee  doit  amener  une  simplification  du 
droit  sur  la  lettre  de  change,  le  Gouveme- 
ment de  la  Republique  desire  vivement 
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3.  La  loi  unifonne  doit-elle  contenir 
aussi  dee  r^lee  compl^mentaires  pour  la 
solutioii  dee  conflita  de  droit  par  rapport 
k  la  lettre  de  change? 


A.  Db  la.  Lettre  de  Change. 

I.   CRjftATION.   FORME. 


4.  La  loi  doit-elle  exiger: 
(a)  La    denomination    de    lettre    de 
chiuQge? 

L'indication  de  la  valeur  foumie? 
Qu'il  y  ait  remise  de  place  en  place? 


5.  Doit-on  permettre: 

(a)  La  cr^tion  d'lme  lettre  de  change 
au  porteur? 

(h)  La  cr^tion  d'une  lettre  de  change 
k  r  ordre  du  tireur? 

(c)  La  cr^tion  d'une  lettre  de  change 
pour  le  compte  d'autrui? 

(d)  L'indication  d'un  besoin? 

et  dans  le  cas  d'une  r^ponse  affirmative 
k  la  question  d, 

(«)  Cette  indication  doit-elle  avoir  lee 
memes  effets  qu'elle  6mane  du  tireur  ou 
d'un  endoeseur? 

')  La  clause  retour  sans  frais? 
La  clause  sans  ^arantie? 
^  ,  La  clause  qui   exclut  la  faculty 
d'endossement  (ReKtawechsel)? 


que  la  loi  puisse  s'appliquer  aiix  effets  dt 
commerce  int^rieura  comme  aax  aatna, 
mais  si,  en  raison  de  divergences  de  vwa 
irr^uctibles,  cette  loi  g^n^rale  ne  pom- 
vait  dtre  adopt^,  il  verrait  des  avantiga 
k  r^tablissement  d'une  Tdgislation  inter- 
nationale  concemant  les  seules  iettres  de 
chanfi^  tiroes  d'lm  pays  sur  un  autre. 

Si  la  loi  Internationale  devient  loi  de 
chacun  des  Etats  contractants,  le  r^le- 
ment  des  conflits  de  droit  sera  utfle  via  i 
vis  des  pays  non  signataires  de  la  conven- 
tion. 

Si  la  loi  est  constats  par  une  conTen- 
tion  qui  ne  r^le  que  les  rapports  entie 
les  Etats  contractants,  mais  si  elle  r^sout 
toutes  les  questions  sans  reserve,  de  teUes 
disjKxsitions  seraient  inutiles  puisque  h 
loi  supprimerait  les  conflits. 

Cette  hypoth^e  ne  semblant  pas  poo- 
voir  dtre  envisag^e  k  Pheure  actuelle,  il 
y  aurait  int^rdt  k  ce  que  la  loi  rdgl&t  les 
conflits  les  plus  importants  gui  peuvent 
s'^lever  en  raison  aes  questions  sur  les- 
quelles  la  diversity  des  legislations  sub- 
sistera,  notamment,  sans  doute,  en  ce  qui 
conceme  la  capacity. 

En  ce  qui  conceme  le  r^lement  des 
conflits  de  lois,  il  paraftrait  utile  de  pro- 
c6der  cbmme  pour  les  conflits  de  lois 
civiles,  c'est-^-dire  sous  la  forme  d'une 
convention  proprement  dite. 


n  conviendrait  de  r^duire  le  plus  pos- 
sible les  enonciations  que  doit  contenir 
un  titre  pour  constituer  une  lettre  de 
change  ami  d'^viter  des  nullit^s  f&cheu- 
ses.  L'indication  de  la  valeur  foumie 
semble  inutile,  ainsi  que  celle  de  la 
remise  de  place  en  place. 

L'ezigence  de  la  denomination  de  lettre 
de  chang^e  a  Tavantage  d'attirer  Tatten- 
tion  des  interees^s  sur  la  valeur  du  titrSi 
mais  il  est  douteux  qu'elle  soit  indis- 
pensable. 

Oui. 

Oui. 

Oui. 

Oui. 

Oui. 


Oui. 
Oui. 
Oui. 
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6.  ESxemplaiies.    Copies. 
Quelles  doivent  6tre  lee  diexKNations  de 

la  loi  par  rapport: 

(a)  a  I'obligation  du  tireur  de  foumir 

Slus    d'un  exemplaire  de  la  lettre  de 
hsnge? 

(6)  k    la  forme  et  la  rddactioD   dee 
exexnplairee? 

(c)  aux  droits  du  porteur  d'un  ezem* 
plaire? 

(d)  aux  copies? 

7.  La  loi  doit-elle  r^ler  la  tzaite  docu- 
mentaire? 

(connaiaBement,  police,  etc.)- 

H.   END088BMBNT. 

8.  Que  doitK)n  preecrire  par  rapport  k: 
(a)  la  fonae  de  rendoesement  en  g6- 

ii6ral? 

La  loi  doit-elle  reconnattre  plusieurs 
formes  d'endoseement  avec  dea  effets 
diff brents  quant  & 

la  transmission? 

la  garantie? 

(6)  I'endossement  en  blanc? 


n  ne  semble  pas  n^essaire  que  la  loi 
entre  dans  ces  details. 


(c)  I'endossement  k  titre  de  procura- 
tion? 

(d)  I'endossement  post^eur 
k  r6ch^ance? 


n  ne  semble  pas  ndcessaire  que  la  loi 
entre  dans  ces  details. 


n  est  desirable  que  les  formes  de 
I'endossement  soient,  comme  celles  de 
la  lettre  de  change,  aussi  simples  que 
possible. 

La  loi  devrait  laisser  le  ju^  libre  d'ap- 
pr6cier,  d'apr^  toutes  les  circonstances, 
quelle  est  la  nature  de  Tendossement,  s'il 
y  a  contestation. 

L'endossement  en  blanc  est  constats 
par  r usage.  II  y  a  lieu  de  Tadmettre  et 
de  reconnattre  ezpreas^ment  au  porteur 
les  divers  droits  qui  lui  appartiennent, 
dans  certains  pays,  d'apr^  la  loi,  dans 
d'autres,  d'apr^  la  coutume  (droit  de 
transmettre  le  titre  sans  remplir  le  blanc, 
de  la  main  k  la  main,  droit  pour  Tendoe- 
seur  de  remplir  le  blanc  de  son  nom  ou 
de  celui  d'une  autre  personne). 

Qui. 


Qui 


m.   PROVISION. 


9.  La  loi  doit-elle  contenir  des  disposi- 
tions relatives  k  1' obligation  du  tireur  de 
faire  provision  et  aux  consequences  r^ 
Bultant  de  PaccompliBsement  de  cette 
obligation? 


IV.  ACCBFTATION. 

10.  Le  porteur  doit-il,  en  principe,  dtre 
libre  de  requ6rir  ou  de  ne  pas  requ^ir 
Pacceptation? 

Doit-on  pouvoir  stipuler  dans  la  lettre 
de  change 

Soit  que  la  presentation  k  1 'acceptation 
est  prohib^e? 

Soit  que  la  presentation  k  I'acceptation 
est  obligatoire? 

Oblieation  du  porteur  de  presenter  la 
lettre  ae  change  au  tire 

(a)  Quand  elle  est  payable  dans  un 
autre  endroit  que  le  domicile  du  tire 
(indication  de  domicile}? 


Au  cas  oil  la  loi  uniforme  reglerait 
cette  Question,  le  Gouvemement  de  La 
Republique  ne  pourrait,  k  ce^  sujet,  con- 
sentir  k  ce  au'une  solution  di£ferente  de 
celle  de  la  legislation  et  de  la  jurispru- 
dence frangaises  soit  adoptee  en  ce  qui 
conceme  la  transmission  au  porteur  de  la 
propriete  de  la  provision. 

Qui,  et,  en  ne  requerant  pas  I'accepta- 
tion, il  ne  doit  pas  enoourir  oe  decheance. 


Qui,  mais  cette  clause  ne  saurait  ^tre 
presumee. 

Qui,  et  cette  clause  doit  pouvoir  6tre 
imposee  par  le  tireur  ou  im  des  endos- 
seurs. 

Qui,  et  le  tire,  en  constatant  que  la 
traite  lui  a  ete  presentee,  indique  le  lieu 
du  paiement. 
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(6)  Quand  elle  est  tir^e  k  vue? 
k  iin  certain  d^lai  de  vue? 

11.  Quelles  doivent  ^tre  les  disposi- 
tions de  la  loi  h  I'^gard  de: 

(a)  la  forme  de  Pacceptation  (accepta- 
tion par  acte  B^par6)? 

(6)  son  caract^re  et  ses  effetsf 


La  pr^entation  vaut  mise  en  deiueuR 
de  paiement. 

Qui,  et  la  date  de  la  pr^Bentaticn 
oourir  le  d^lai  de  vue. 


(c)  le  tir^  doit-il  avoir  le  droit  de  biffer 
son  acceptation  tant  qu'il  n'est  pas 
deflsaisi  de  la  lettre  de  cniEinge  ou  n'a  pas 
donn^  connaiasance  de  son  acceptation 
au  porteur? 

12.  Refus  d'acceptation  et  ses  con- 
sequences. 


(a)  Dans  quels  cas  y  a-t-il  refus  d'ac- 
ceptation? 


(6)  Centre  q\ii  le  porteur  peut-il  ex- 
ercer  le  recours? 

(c)  Ceux  centre  qui  le  recours  est 
exercd  doivent-ils  avoir  le  choix  entre  la 
caution  et  le  remboursement? 

Ou  bien  le  porteur  doit-il  avoir  le  droit 
de  demander  le  remboursement? 

13.  La  loi  doit-elle  accorder  des  droits 
sp^ciaux  au  porteur  d'une  lettre  de 
cnange  en  cas  de  faillite  de  I'accepteur? 

Ou  du  tir67 

14.  Acceptation  par  intervention. 
Quand  peut-elle  etre  bdte? 


Par  qui? 

Dans  quelle  forme? 
Avec  quels  effetsT 


T.  AVAL. 

15.  (a)  La  loi  doit-elle  reconnattre 
raval? 

(6)  En  ce  cas,  que  doit-elle  prescrire 
quant  2t 

la  forme? 

Teffet  de  I'aval? 


L'acceptation  doit  6tre  si^fe, 
certains  cas  dat^  (V.  Question   10)  et 
constat^  sur  le  titre  lui-mdme. 

L'acceptation  est  un  contrat  unilat^iml 
qui  se  forme  entre  le  tir^  et  le  porteiir  et 
k  partir  du  moment  ot  le  tii^  a  fait  con- 
nattre  son  acceptation  il  devient  le 
d^biteur  principal  du  montant  de  reffet. 

Oui.  Le  tire  doit  pouvoir  ooiiaerver 
pendant  un  certain  a^lai  la  lettre  de 
chanee  qui  lui  a  ^t^  pr^nt^  et,  pendant 
ce  delai,  il  doit  avoir  le  droit  de  biCFer  son 
acceptation.  II  n'a  plus  ce  droit  louBqu'il 
a  donn^  avis  de  son  acceptation. 

Le  tir^  non  commer^nt  pent  ^tre 
admis  k  refuser  son  acceptation  loxv-qu'il 
n'a  pas  autoris^  le  tireur  k  6mettre  la 
traite. 

II  y  a  refus  d'acceptation  lonaue  le 
tir^  refuse  d'accepter  la  lettre  de  raajige 
telle  (quelle.  Dea  restrictions  peuvent 
toutefois  dtre  foites  en  ce  qui  conceme  le 
montant  de  I'effet. 

Centre  le  tireur  et  les  endosseuis. 

Oui. 


Non. 

En  cas  de  faillite  de  Taccepteizr  le 
porteur  doit  pouvoir  faire  protester  et 
exercer  son  recours  comme  au  cas  de  lefos 
d 'acceptation. 

Non,  sauf  le  recours  pour  d6£aut  d'ac- 
ceptation. 

Lors  du  prot^  pour  faiute  d'accepta- 
tion,  la  lettre  de  chan^  doit  pouvoir 
toe  accept^  par  un  tiers  intervenant 
pour  le  tireur  ou  Tun  des  endosseurs. 

Far  une  personne  quelconque  capable 
de  s' obligor  par  lettre  de  change  pourvu 
qu'elle  ne  soit  pas  d^j^  tenue  en  vertu  de 
la  lettre. 

L'intervention  est  mentiann6e  dans 
I'acte  de  prot^t  et  sign^e  de  Tintervenant. 

L'accepteur  par  intervention  a  les 
mdmes  curoits  et  obligations  que  la  per- 
sonne pour  laquelle  il  est  intervenu.  Le 
porteur,  nonobstant  intervention  con- 
serve tons  ses  droits  enven  le  tireur  el 
les  endoeseuiB. 


Oui,  pourvu  <iue  le  donneor  d'aval  ne 
soit  pas  d^jk  oblige  par  la  lettre  de  chinge. 

L^aval  pent  4tre  donn6  sur  la  lettre 
m^me  ou  par  acte  s^par^. 

Le  donneur  d'aval  doit  ^tre  tenu  soli- 
dairement  et  par  les  mtoes  voies  que 
les  tireuTB  et  endosseurs,  saul  les  conven- 
tions diff^rentes  des  parties. 
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YI.   ECH^ANCE. 

^  16.  (a)  Quelles  doivent  6tre  les  dis^oei- 
tionfi  de  la  loi  par  rapport  k  Texigibilit^ 
dee  lettree  de  cnange  payables. 

k  jour  fixe? 
(en  foire)? 


it  un  certain  d^lai  de  date  (usances)? 


2i  vue? 

it  un  certain  d^lai  de  vue? 


Tn.  PAIEMBNT. 


17.  (a)  Quand  le  paiement  doit-il  dtre 
demand^? 

et  effectu6? 

(6)  Le  porteur  peut-il  6tre  contraint 
&  recevoir  le  paiement  avant  T^h^nce? 

(e)  Quelles  r^les  doivent  dtre  poe^ 
par  la  loi  k  regard  de  la  validity  du  paie- 
ment. 

avant  P^ch^ance? 

k  r^h^ance? 

(d)  Doit-on  admettre  qu'ltmoinsd'une 
stipulation  contraire  dans  la  lettre  de 
change,  le  paiement  doit  se  faire  en  mon- 
naie  ou  en  billets  ayant  cours  16gal  au 
lieu  du  paiement. 

La  loi  doit-elle  statuer  k  quel  cours  (k 
d^faut  d'une  stipulation  sp^iale  dans  la 
lettre  de  change)  la  valeur  de  la  lettre 
de  chan^  sera  calculi  si  elle  contient 
rindication  du  montant  dans  une  autre 
monnaie  que  celle  du  lieu  de  paiement. 

(e)  La  loi  doit-elle  s'occuper  du  paie- 
ment partiel  de  la  lettre  de  change,  soit 
en  le  permettant,  soit  en  le  defendant? 


Si  r^h^ance  d*ime  lettre -de  change 
est  it  im  lour  f4ri6  1^1  dans  le  pays  oii 
elle  doit  etre  pay6e,  elle  est  payable  le  1*' 
jour  ouvrable  qui  suit. 

La  lettre  est  ^hue  k  ce  jour  fix^. 

D'apr^  le  code  de  commerce  frangais 
(art.  133)  la  lettre  payable  en  foire  est 
^hue  la  veille  du  jour  nx6  pour  la  cloture 
de  la  foire  ou  le  jour  de  la  foire  si  elle  ne 
dure  qu^im  jour.  Mais  les  lettres  paya- 
bles en  foire  ne  sont  plus  usit^  en 
France. 

Les  lettres  de  change  k  un  certain  d^lai 
de  date  eont  exigibles  k  I'expiration  du 
d^lai  fix^;  ce  d^lai  court  de  la  date  de  la 
lettre  de  change. 

D'apr^  le  code  de  commerce  frangais 
^rart.  132),  les  usances  sont  de  trente 
jours.  Mais  on  ne  se  r^f6re  plus  aux 
usances,  et  une  loi  uniforme  pourra  les 
laisser  de  cot6  sans  inconv^nients. 

La  lettre  de  change  k  vue  est  payable  k 
pr^entation. 

Ce  d^lai  court  de  la  date  de  Tacceptation 
ou  du  protdt  faute  d'acceptation.  II 
serait  bon  d'admettre  que  le  a61ai  de  vue 
pent  courir  aussi  du  jour  o^  le  tir^,  sans 
accepter,  a  donn6  son  visa  sur  la  lettre  de 
change.  II  est  douteux  que  cette  der- 
ni^re  solution  soit  admise  par  le  code  de 
commerce  frangais;  Particle  130  de  ce 
code  y  paratt  contraire. 


Le  jour  de  T^h^ance. 

Le  jour  de  T^h^ance. 
Non,  sauf  V*.  convention  contraire; 
2^.  refus  d*acceptation  du  tir6; 
3<».  faillite  de  Paccepteur  ou  faillite  du 
tireur  k  d^faut  d 'acceptation. 


Le  payeur  doit  6tre  responsable  de  la 
validity  du  paiement* 

Le  payeur  doit  dtre  pr^um^  valable- 
ment  iib^r6. 

Qui. 


Qui.  Le  cours  du  jour  de  T^h^ance  k 
d^faut  de  stipulation  contraire. 


La  loi  pent  le  permettre  k  condition  que 
les  paiements  faits  k  compte  d'une  lettre 
de  change  soient  k  la  d^cmai^  du  tireur 
et  dee  endosseurs  et  que  le  porteur  soit 
tenu  de  faire  protester  la  lettre  de  change 
pour  le  surplus. 
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Vm.   PAIEMENT  FAR  INTERVBNTION. 

18.  (a)  P«r  qui  et  pour  qui  le  paiement 
par  intervention  peut-il  dtre  fait? 

(6)  Forme  du  paiement  par  interven- 
tion. 

(e)  Effets  du  paiement  par  interven- 
tion. 


IZ.   BECOUB8  DU  PORTEUB. 

19.  (a)  Quellee  formality  doivent  6tre 
rempliee  par  le  portexu:  comme  condition 
du  oroit  ae  recoure? 


(6)  Le  d^faut  de  paiement  doit-il  dtre 
notifid  aux  oblig^  (endoeseure,  tireurB) 
et  dans  quel  d^lai? 


20.  Quel  est  Tobjet  du  recoure? 


21.  Le  porteur  qui  veut  exercer  son 
recoure  est-il  oblig^  d'observer  Tordre 
dans  lequel  les  diven  oblig^  solidaires 
ont  Bign6  la  lettre  de  change,  en  com- 
men^ant  par  le  dernier  endosseiir? 

22.  Quelles  sont  les  regies  k  poser  par 
rapport  aux  d^h^nces 

(a)  Vis  it  vis  du  tireur? 


(6)  Vis  &  vis  des  endosseura? 


Z.  FERTE  DB  LA.  LETTRE  DE  CHANGE. 

23.  Suffit-il  que  la  loi  contienne  des 
dispositions  k  Pe&et  d'accorder  k  celui 
qiu  perd  une  lettre  de  change  (accept^ 
ou  non  accept^)  le  droit 

soit    de    r^clamer    le    paiement,    en 
donnant  caution, 
soit  de  r^lamer  un  autre  ezemplaire? 
ou  bien 

24.  Doit-on  introduire  la  procedure 
d'amortissement  (Amortisations-Verfah- 
ren)? 

25.  Quelle  doit  6tre,  dans  chacun 
de  ces  cas,  la  situation  du  porteur  de  la 
lettre  de  change  aui  iustifie  de  sa 
propri^t^  par  une  sme  d'endossements 
descendant  iusqu'i^  lui? 


Partout  intervenant  pour  le  tareur  on 
pour  run  des  endosseure. 

L'intervention  et  le  paiement  serool 
constats  dans  Tacte  de  prot6t  ou  2t  la  suite 
de  I'acte. 

Celui  qui  paie  une  lettze  de  change  par 
intervention  est  subrog^  aux  droits  da 
porteur  et  tenu  des  m£nes  devoin  pour 
les  formality  k  remplir. 

Si  le  paiement  par  intervention  est  ^t 
pour  le  compte  du  tireur,  tons  les  endos- 
seura sont  lib^r^. 

S 11  est  fait  pour  leur  endosBeor,  les 
endosseure  subsequents  sont  lib^r^s. 


lUclamer  le  paiement  k  T^h^mce. 

Faire  dresser,  s'il  y  a  lieu,  en  temps 
utile  le  prot^t  faute  de  paiement  et 
recourir  contre  les  oblig^  dans  les  ddlais 
impartis. 

6ui,  et  la  loi  devra  determiner  si  cette 
notification  doit  n^essairement  ^tre 
effectu^  par  voie  de  contnunte  ou  par 
simple  lettre.  Cette  seconde  pioc^ure 
peut  toe  recommand^e  comme  plus 
economique.  La  loi  d^terminera  ks 
d^lais  impartis  pour  op^r  cette  notifica- 
tion. 

Exercer  Taction  en  garantie  du  porteur 
contre  les  divere  obliges  pour  le  paiement 
du  montant  de  la  traite  des  int^r^te  du 
jour  du  prot^t  et  des  frais. 

Le  porteur  peut  exercer  son  action  en 
gpantie  ou  individuellement  contre  le 
tireur  et  chacun  des  endosseun — oucol- 
lectivement  contre  les  endoeseuzB  et  le 
tireur. 


Le  porteur  n^li^nt  est  d^hu  de  ses 
droits  vis  ll  vis  du  tireur  a.  celui-d 
justifie  au*il  v  avait  provision  au  mo- 
ment de  r^heBince. 

Le  porteur  n^ligent  est  d^hu  de 
tous  ses  droits  vis  ^  vis  dee  endossems 
k  moins  que  ce  soit  par  son  fait  que  le 
porteur  a  encouru  la  a^cheance. 


Le  syst^me  de  I'Amortisations-Vei^ 
fahren  semble  ing^nieux  et  simple, 
mais  le  Gouvemement  de  la  R6publiaue 
ne  poesMe  pas  de  renseignements  sums- 
amment  precis  sur  les  rosultata  de  son 
application  pour  pouvoir,  k  Theuie 
actuelle,  se  prononcer  k  cet  4gard. 
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XX.    VICES   DB  FORMS.      SUPPOSITION. 

26.  Quelles  dispositions  la  loi  doit-elle 
contenir  par  rapport  aux  omissions  et 
autres  yices  de  forme? 


27.  Y  a-t-il  lieu  de  r^ler  Teffet  de 
suppositions,  mdme  si  la  condition  de  la 
'* remise  de  place  en  place"  est  sup- 
piixn^? 


Xn.   FAUX. 


28.  Quels  doivent  dtre  les  e£fets  du 
&IUX  quand  il  s'agit 

(a)  de  la  signature  du  tireur,  d'un 
endosseur  ou  de  Taccepteur? 

(6)  de  Talt^ration  mat^rielle  du  con- 
tenu  de  la  lettre  de  change? 


xm.  protIits. 

29.  La  loi  doit-elle  r^ler  la  forme  des 

prot^ts  y  compris 

le  jour  (force  maieure)loii  ils  doivent 
le  lieu  /    dtre    dress^, 

et,  en  ce  cas,  doit-elle  admettre  ou  non 

lee  prot^ts  par  I'interm^diaire  de  la  poete? 


i: 


znr.  prescription. 

30.  Quel  doit  6tre  le  d61ai  de  pre- 
scription des  actions 

fa)  contre  I'accepteur? 
b)  contre  le  tireur  et  les  accepteurs? 

31.  Quel  doit  dtre  le  point  de  depart 
de  ces  d^lais? 

32.  Doit-on  accorder  k  celui  k  qui  la 

Srescription  est  oppos^  la  faculty  de 
^f^rer  aux  pr^tenaus  d^biteurs  le  ser- 
ment  quHls  ne  doivent  plus  la  somme 
r^clamee? 

6.  Du  Billet  a  Ordre. 

33.  En  quoi  la  forme  k  prescrire  pour 
les  billets  a  ordre  doit-elle  etre  diff6rente 
de  celle  qui  est  prescrite  pour  les  lettres 
de  change? 


II  iaut  pr^voir  les  vices  de  forme  pour 
en  indiquer  les  consequences.  EUes 
devront  consister,  en  principe,  en  ce 
que  le  titre,  n^6tant  pas  une  lettre  de 
cnange,  ne  revolt  pas  Fapplication  des 
r^les  sp^ales  k  cet  effet  ae  commerce. 

Mais,  si  la  remise  de  place  en  place  est 
mise  de  cdt^,  il  est  inutile  de  prevoir  des 
suppositions  s^appliquant  k  d'autres 
objets  que  le  lieu  ae  creation  de  la  lettre 
de  change. 


II  y  aura  lieu  d 'examiner  si,  recon- 
naissant  que  les  difF^rents  actes  qui  se 
rattachent  k  la  lettre  de  change  sent 
distincts  et  ind^pendants,  il  faut  ad- 
mettre que  la  failsification  d'lme  signa- 
ture, par  exemple  celle  du  tireur,  ne  met 
pas  oDstacle  k  ce  que  les  autres  signa- 
talres  du  titre  soient  oblig^. 


La  loi  peut  laisser  aux  legislations 
nationales  la  r^glementation  des  formes 
des  protdts. 

Elle  peut  aussi  s'en  remettre  k  elles 
de  la  solution  k  donner  k  la  question  de 
savoir  si  les  prot^ts  peuvent  dtre  faits 
par  rintermediaire  de  la  poste.  II 
convient  de  reconnattre  I'existence  de 
la  force  majeure  en  cette  mati^re. 

II  serait  n^cessaire  que  la  loi: 

(a)  fix&t  le  deiai  dans  lequel  le  protdt 
doit  etre  fait; 

(6)  decidftt  si  une  declaration  du  tire 
sur  la  lettre  de  change  peut  remplacer 
leprotet. 

Toutefois  le  Gouvemement  de  la 
Republique  serait  hostile  k  toute  pro- 
longation du  deiai  fixe  par  la  loi  frangaise 
pour  la  confection  du  protet  qui  doit  etre 
fait  le  lendemain  meme  de  recheance. 


Ces  questions  pouiraient  etre  exami- 
nees par  la  conference. 


Le  billet  k  ordre  doit  etre  date  et 
enoncer  la  somme  k  pa>rer,  le  nom  de 
celui  k  Tordre  de  qui  il  est  souscrit, 
repoque  k  laquelle  le  paiement  doit 
a'enectuer. 
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34.  Quelles  sont  lea  dispoeitions  rela- 
lives  aux  lettree  de  change  qui  doivent 
6tre  Element  applicableB  aux  billets  k 
ordre? 


0.  Droit  International  PritA. 

36.  Quelles  sont  les  regies  de  droit 
international  priv^  applicables: 

(a)  h  la  capacity  des  signataires  d'une 
lettre  de  change  ou  d'un  billet  k  ordre? 


(b)  k  la  forme  des  obligations  contrac- 
ts par  la  signature  d  une  lettre  de 
chuige  ou  d'un  oillet  k  ordre? 


(c)  aux  formality  k  remplir  par  rap- 

r»rt  k  une  lettre  de  change  ou  un  billet 
ordre  pour  conserver  les  droits  qui  en 
r^sultent? 


(d)  k    ]a    sanction    des    jMrescriptions 
fiscales? 


En  g^n^ral  toutes  les  dispositionB  rela> 
tlves  k  la  lettre  de  change,  sauf  celles  qui, 
en  raison  de  la  forme  m^me  de  cet  ^ei 
ne  sont  pas  applicables.  devront  r^gir  le 
billet  k  ordre. 

La  loi  uniforme  n'aiira  pas  k  s'occuper 
du  point  de  savoir  si  les  signataires  dn 
billet  k  ordre  s'obligeat  commerciale- 
ment  comme  ceux  de  la  lettre  de  change. 


II  V  a  lieu  d'admettre  que  la  loi  na- 
tionale  r^git  la  capacity  des  signataires 
de  la  lettre  de  change  ou  du  billet  k  ordre. 
Mais  on  devrait  reconnattre,  en  mfoie 
temps,  dans  I'iut^r^t  du  cr^t.  qu  un 
titre  est  valablement  sien^  dans  un  pays 
par  un  Stranger  capable  de  s'obfiper 
d'apr^s  la  loi  de  ce  pays  et  incapable 
d'apr^  sa  loi  Rationale. 

D'apr^  la  r^gle  locus  regit  actum,  il 
doit  dtro  admis,  en  principe,  ^ue  les  con- 
ditions de  forme  sont  d^termin^es  par  la 
loi  du  pays  oil  le  titre  a  M  souscrit. 

Mais  si,  en  fait,  les  formes  exig^^es  par 
la  loi  d'un  pays  ont  6t^  observ^ae  dans 
un  autre  pays,  la  validity  de  Facte  devia 
6tre  reconnue  dans  le  premier,  alors  m^me 
que  la  forme  exig^e  dans  le  pays  oi^  1  'e£fet 
a  ^t^  souscrit.  n  aurait  pas  et^  suivie. 

Ohaque  signataire  de  la  lettre  de 
chan^  ou  du  billet  k  ordre  est  tenu 
d 'obligations  que  determine  la  loi  da 
pavs  oil  il  s'est  obIig6.  C'est  k  cette 
meme  loi  qu'on  doit  se  r^f^r  pour  la 
conservation  des  droits  existant  centre 
chaque  signataire  du  titre. 

Les  lois  des  divers  pays  soumettent  i 
un  droit  de  timbre  les  lettres  de  change 
et  les  billets  k  ordre.  Des  sanctions 
di verses  assurent  1' observation  de  ces 
lois  fiscales. 

Ces  sanctions  consistent,  selon  les  pays, 
dans  des  amendes  ou  dans  la  nullit6  du 
titre  non  timbr^  ou  revdtu  d'un  timbre 
insuflSsant.  II  n'est  pas  douteux  que 
I'amende  ^ict^  par  la  loi  d'un  pays 
pour  inobservation  de  la  loi  fiscalc  ne 
peut  dtre  prononc^e  par  les  tribunaux 
d'un  autre  pays.  Mais  doit-on  d^idie 
qu'une  lettre  de  change,  6tant  d^lar^ 
par  la  loi  du  pays  oh  elle  a  ^t^  cr6^,  nulle 
pour  d^faut  de  timbre,  doit  dtre  annuls 
pour  ce  fait  dans  un  autre  pays? 

En  raison  du  caract^re  territorial  des 
lois  fiscales,  le  Gouvemement  de  la  R^ 

Eublique  r^pondra  k  cette  question  par 
k  native. 


II.— REPORT  OF  THE  FRENCH  DELEGATION. 

[Rapport  fait  aiix  Mlnlstres  des  Affaires  ifetranctees  et  du  Commerce  et  de  PIndustrie  par  la  DA teatlon 
tran^aise  k  la  Gonf^renoe  internationale  de  la  Haye  pour  I'onlficatioii  du  droit  relatlf  k  la  lettre  de  coange 
at  aa  billet  4  ordre.] 

Paris,  le  16  Octobre  1910. 
MoNsisuR  LE  Ministre: 

Vous  avez  bien  voulu  nous  designer  comme  D616gu6s  du  Gouveme- 
ment  fran^ais  k  la  Conference  internationale  de  La  Haye  pour  Tunifi- 
cation  du  droit  relatif  k  la  lettre  de  change  et  au  billet  k  ordre.  Nous 
avons  rhonneur  de  vous  rendre  compte  des  r^sultats  de  ses  travaux. 

Les  divergences  nombreuses  qui  existent  entre  les  lois  commerciales 
des  divers  pajrs  ont  le  grave  inconvenient  d'entraver  le  d6veloppe- 
ment  des  relations  intemationales.  D'abord,  il  est  difficile  aux  com- 
mer^ants  de  connattre  les  lois  des  pays  auxquels  ils  n'appartiennent 

Sas  et  qui  leur  sont  souvent  applicables  ^uand  ils  contractent  avec 
es  personnes  appartenant  k  d  autres  nationality  ou  quand  ils  font 
des  op6rations  en  dehors  de  leur  propre  pays.  Puis  ces  divergences 
donnent  lieu  k  des  confiits  de  lois  en  presence  des^uels  il  est  parfois 
malaisS  de  determiner  quel  est  le  pays  dont  on  doit  appliguer  la  loi. 
De  Ik  naissent  des  incertitudes  et  parfois  des  proems  qui  sont  une 
cause  de  frais  et  de  perte  de  temps. 

Aussi  depuis  longtemps  a-t-on  6mis  le  voeu  qu*il  f6t  fait  un  code 
de  commerce  unique  pour  tous  les  £tats;  c'est  ce  qu'on  a  souvent 
appeie  un  code  de  commerce  international.  Mais  on  a  g^n^ralement 
fini  par  reconnattre  qu'une  entente  entre  les  Etats  sur  toutes  les 
matieres  commerciales  est  d'une  realisation  impossible.  Du  reste, 
il  est  des  matieres  commerciales  sur  lesauelles  une  telle  entente  ne 
serait  pas  d'une  r^elle  utility ;  ce  sont  celies  qui,  au  point  de  vue  des 
rapports  internationaux,  n'ont  qu^une  importance  restreinte. 

oi  Tunification  complete  du  droit  commercial  ne  paratt  pas  realis- 
able, il  est,  du  moins,  possible  d'y  parvenir  sur  quelques  matieres. 
L'une  de  celies  oh  cette  unification  rendrait  les  plus  ^ands  services 
est  assurement  la  matidre  de  la  lettre  de  change  et  du  billet  k  ordre. 

La  lettre  de  change  a  une  utilite  considerable  dans  les  rapports 
internationaux.  Elle  evite  les  transports  de  numeraire,  elle  permet 
d'echapper  k  quelques-uns  des  inconvenients  de  la  diversite  des 
monnaies,  elle  sert  au  r^glement  de  toutes  les  dettes  intemationales 
entre  les  Etats  et  entre  les  particuliers. 

Frequemment,  une  lettre  de  change  creee  dans  un  pays  est  payable 
dans  un  autre  et,  entre  le  jour  de  son  emission  et  le  jour  de  son 
echeance,  une  lettre  de  change  est  souvent  I'objet  d'endossements 
successifs  faits  dans  les  pays  les  plus  divers.  Quand  les  lois  des  pays 
de  remission,  du  payement,  des  endossements  sont  divergentes,  les 
interesses  sont  difiicilement  au  courant  de  ces  lois  et  des  difficult6s 
s^eifevent  sur  le  point  de  savoir  quelle  est  la  loi  k  appliquer. 

Ce  qui  est  vrai  de  la  lettre  de  change  Test  aussi  du  billet  k  ordre. 
Seulement,  ce  dernier  effet  de  commerce  est  beaucoup  moins  empldyfi 
que  la  lettre  de  change  dans  les  illations  intemationales. 

Sd9 


400      INTEBNATIONAL  CONFERENCE  ON  BILLS  OF  EXCHAK6S. 

L'id6e  d'unifier  les  lois  sur  la  lettre  de  change  a  6t6  6inise  dia  le 
xvin^  si^cle.  Mais  c'est  surtout  de  nos  jours,  dans  la  seconde  moiti§ 
du  xix*^  et  depuis  le  commencement  du  xx°,  qu'un  mouvement 
marqu6  s'est  produit,  en  faveur  de  cette  id6e,  dans  im  grand  nombre 
de  pays,  et  sp^cialement  en  France. 

Ce  ne  sont  pas  seulement  des  personnes  Isoldes,  commer^ants  ou 
jurisconsultes,  qui  ont  pr6n6  les  ayantages  d'une  legislation  uniforme 
en  matiere  de  lettre  de  change.  Des  associations  de  commerpants 
et  de  jurisconsultes,  des  congrfes  ont  fimis  des  voeux  r6p6t6s  sur  ce 

Soint,  des  parlements  ont  invito  leurs  gouvemements  k  s'occuper 
e  la  realisation  de  ces  vosux  et  des  projets  ont  et6  pr6par6s. 

D^  le  milieu  du  xvin®  si^cle,  runification  des  lois  relatives  k  U 
lettre  de  change  fut  recommand6e  par  Accarias  de  Serionne.  Mais 
cette  id6e  parait  avoir  6t6  oubli6e  pendant  de  longues  ann^es;  c'est 
seulement  depuis  un  demi-sidcle  environ  ^u'elle  a  donn6  limx  k  des 
manifestations  favorables  r^p^t^es  et  van^es.  II  importe  de  men- 
tionner  les  principales;  il  en  r^sulte  avec  Evidence  qu'il  y  a  111  un 
but  poursuivi  depuis  longtemps  avec  une  remarquable  perseverance^ 

En  1863,  r Association  anglaise  pour  les  progrds  de  la  science  sociale 
(National  association  for  the  Promotion  of  Social  Science),  dans  sa 
session  de  Gand,  accueillit  fayorablement  une  proposition  de  M. 
Asser,  avocat,  professeur  de  droit  k  Amsterdam^  tendant  k  ce  que  1^ 
jurisconsultes  des  principaux  pays  commerpants  s'entendent  pour 
rediger  une  loi  uniforme  sur  la  lettre  de  change. 

En  1869,  la  Societe  de  legislation  comparee  de  Paris,  qui  venait  de 
se  fonder,  mit  la  question  k  Tordre  du  jour  en  constituant  une  com- 
mission pour  r  etude  critique  comparative  des  lois  sur  cette  matidre. 

Les  dimcultes  que  suscitSrent  les  lois  franpaises  de  1870  et  de  1871, 
relatives  k  la  prorogation  des  deiais  des  protdts  ou  des  echeances  et 
les  decisions  aivergentes  rendues  par  les  tribunaiix  des  divers  pa^, 
attirdrent  specialement  F  attention  sur  les  inconv6nients  de  la  diversite 
des  lois.  De  1872  k  1875,  des  congrds  de  jurisconsultes  reunis  en 
Hongiie,  en  Danemark,  en  Allemagne,  proclamdrent  que  Puiiification 
des  lois  relatives  k  la  lettre  de  change  est  un  besoin  de  commerce 
international. 

On  ne  tardera  pas  k  se  mettre  k  Vcbvlytb  en  cherchant  k  donner 
satisfaction  k  ces  voeux  repetes. 

L' Association  pour  la  reforme  et  la  codification  du  droit  des  ^ens 
(qui  est  devenue  T International  law  association),  dans  des  reumons 
tenues,  de  1876  k  1878,  k  Breme^  k  Anvers  et  k  Francfort-sur-le- 
Mein,  sur  le  rapport  d'une  commission  composee  de  representants 
de  douze  £tats,  vota  27  r^les  (connues  sous  le  nom  de  regies  de 
Br^me)  qui  indiquent  les  solutions  k  adopter  sur  les  principales 
questions  dans  une  loi  uniforme  relative  k  la  lettre  de  change. 

II  s'agissait  Ik  seulement  des  bases  generales  d'un  pro  jet  de  loi. 
Un  projet  de  loi  complet  fut  redige  par  les  soins  de  M.  Cesare  Norsa, 
avocat  k  Milan.  Ce  projet  comprenant  106  articles  fut  discute  et 
adopte  par  Tlnstitut  ae  Droit  international,  dans  sa  session  tenue  k 
Bruxelles  en  1885  et  recommande  k  F  attention  des  gouvemements. 

En  1884,  le  Roi  des  Beiges  constitua  une  conmiission  chai^ee 
d'organiser  un  Congrfes  de  Droit  commercial  qui  se  reunit  k  Anvers 

1  Actueliflment  Conseiller  d'etat  et  Minlstre  d'ifetat  k  La  Hayc.  Cest  lui  qui  a  prMd^  la  Conllteaioe  dt 
La  Haye  dont  les  travauz  font  Tobjet  du  pr^nt  rapport. 
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en  1885.  II  Tota  un  projet  de  loi  sur  la  lettre  de  change,  sur  le  biUet 
k  ordre  et  mftme  sur  le  ch^ae,  en  57  articles  k  recommander  k 
r adoption  des  diff brents  fitats.  Le  Congr^  d'Anvers  comprenait 
des  a616gu6s  officiels  de  quinze  gouyemements,  sp^cialement  du 
Gouvemement  f ran^ais,  et  d^s  representants  de  banques,  de  chambres 
de  commerce,  de  bourses,  de  facult^s  de  droit  et  d  associations  juri- 
diques  d'un  grand  nombre  de  pays.  Ce  projet  fut  compl6t6  et 
r6vis6  en  1888,  dans  un  second  Congr^s  tenu  k  Bruxelles. 

Le  Congr^  international  du  Commerce  et  de  I'Lidustrie,  qui  se 
tint,  en  1889,  k  Paris,  k  I'occasion  de  TExposition  universelle,  s'occupa 
du  m^nie  suiet.  Sur  le  rapport  de  MM.  Ly on-Caen  et  Const 6,  il  adopta 
dix-huit  r^les  formulant  les  bases  d'une  loi  imiforme  sur  les  lettres 
de  change.     En  outre,  une  adresseau  Gouvemement  beige  fut  vot6e 

{>our  le  remercier  de  la  grande  et  utile  initiative  qu'il  avait  prise  dans 
es  Congrfes  d'Anvers  et  de  Bruxelles. 
En  1900,  la  question  fut  trait6e  k  Paris  dans  les  s6ances  du  Con- 

firhs  international  de  Droit  compart,  organis6  par  la  Soci6t6  de 
6gislation  compar6e.  En  1904,  elle  fut  reprise  par  Tassociation  des 
jurisconsultes  suisses  r6unie  k  La  Chaux-de-Fonds. 

A  partir  de  1905,  le  mouvement  s'accentue,  les  vobux  et  les  resolu- 
tions favorables  k  runification  des  lois  se  multiplient.  II  ne  se 
passe  plus  une  seule  ann6e  sans  que  quelque  fait  se  produise  k  cet 
6gard. 

Au  Congr^s  international  des  chambres  de  commerce  et  des  asso- 
ciations commerciales  et  industrielles,  tenu  k  Li^ge  en  1905,  un 
d616eu6  de  la  chambre  de  commerce  de  V6rone  pr^senta  un  rapport 
conciuant  k  la  n6cessit6  de  la  convocation  d'une  conference  pour  la 
preparation  d'une  loi  uniforme  sur  la  lettre  de  change.  Mais  la 
decision  k  prendre  fut  remise  au  Congrfes  de  Milan,  qui  se  reunit  en 
1906.  Celui-ci  vota  une  resolution  mvitant  les  membres  du  Con- 
grfes  it  faire,  auprfes  de  leurs  gouvemements  respectifs,  des  demarches 
pour  les  determiner  k  entamer  des  negociations  tendant  k  la  confec- 
tion d'une  loi  uniforme  sur  la  lettre  de  change. 

Quelques  jours  aprfes,  le  5  octobre  1906,  Tlnternational  law  associa- 
tion, reimie  en  session  k  Berlin,  vota  une  resolution  par  laquelle  elle 
exprimait  sa  sympathie  pour  le  projet  d'unification  du  Droit  relatif 
k  la  lettre  de  change,  sur  lequel  elle  avait  d6]k  ant6rieurement  porte 
son  attention^  et  elle  chargeait  son  comite  executif  de  faire  toutes 
demarches  utiles  pour  assurer  le  succ^. 

La  mfime  association,  reunie  en  1908  k  Budapest,  re  visa  les  regies 
de  Br^me  adoptees  de  1876  k  1878,  et  en  fit  les  vingt-six  r^les  de 
Budapest. 

En  1907  (1*  mai),  le  Reichstag  allemand  vota  k  rimanimite  une 
resolution  favorable  k  Tunification  du  droit  en  mati&re  de  lettre  de 
change  et  k  la  convocation  d'une  conference  intemationale  chargee 
de  la  realiser. 

Le  mouvement  s'etendit  k  Tltalie.  Le  15  mai  1908,  la  chambre 
des  deputes  italienne  adopta  une  resolution  semblable  k  celle  qu'avait 
votee,  Tannee  precedente,  le  Parlement  allemand. 

Le  4  septemore  1908,  le  Congr^s  international  des  chambres  de 
Commerce,  reuni  k  Prague,  se  prononpa  aussi  en  faveur  de  Funifica- 
tion  des  lois  sur  la  lettre  de  change  et  de  la  convocation  d'une  con- 
ference intemationale. 

74733*— S.  Doc.  768,  61^3 2Q 
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L'Union  interparlementaire  rfiunie  k  Berlin  proclama  le  19  septem- 
bre  1908,  k  runanimit^,  la  n6cessit6  d'une  loi  uniforme  sur  la  lettre 
de  change. 

La  F6d6ration  des  Industriels  et  des  Commer^ants  fran^ais  s'associa. 
en  1908,  k  ces  rfisolutions.^ 

A  la  suite  de  ces  voeux,  de  ces  resolutions,  de  ces  projets,  les 
gouvemements  italien  et  allemand  s'entendirent  pour  demander  au 
gouvernement  n^erlandais  de  convoquer  k  La  Haye  une  conference 
Internationale  qui  aurait  k  s'occuper  de  runification  r6clamee  si 
vivement  et  si  souvent  dans  tant  de  pays  divers. 

Une  invitation  fut  adress^e  par  le  Gouvernement  nfierlandais  k 
tous  les  fitats  qui  ont  particip^  k  la  demi^re  conference  de  la  paix. 
Cette  invitation  fut  suivie  d  un  Questionnaire  indiquant  toutes  les 
questions  que  la  conference  Internationale  aurait  k  resoudre  pour 
parvenir  k  arrfeter  les  termes  d'une  loi  uniforme. 

Un  grand  nombre  de  gouvemements  ont  fait  des  reponses  k  ce 
Questionnaire.     II  en  a  6t6  ainsi  du  Gouvernement  fran^ais.* 

Le  Questionnaire  du  Gouvernement  des  Pays-Bas  a  et6  souniis  au 
Comite  de  legislation  commerciale  du  ministSre  du  commerce  et  de 
rindustrie.  Celui-ci  a  organise  une  enquete  dans  laquelle  11  a 
entendu  des  representants  de  la  Banque  de  France,  aes  grands 
etablissements  de  credit  et  de  deux  importants  syndicats  profes- 
sionnels  de  banquiers :  TUnion  des  Banquiers  de  Paris  et  de  la  province 
et  rUnion  des  Banquiers  des  departements.  Un  rapport  a  ete 
adresse  au  ministre  du  commerce  et  de  Tindustrie  pour  expliquer 
les  principales  reponses  au  Questionnaire  proposees  par  le  comite  de 
legislation  commerciale.  Ce  rapport,  communique  au  ministre  des 
affaires  etrang^res,  a  ete  examine  par  la  commission  de  droit  inter- 
national prive  qui  s'est  ralliee  k  ses  conclusions.  Celles-ci,  ap- 
prouvees  par  les  deux  ministres  competents,  ont  servi  d'instmction 
aux  deiegues  fran^ais.  Ainsi,  les  questions  posees  ont  ete  mtire- 
ment  examinees  en  France  et,  gr&ce  k  Tenquete  k  laquelle  il  a  ete 
procede,  il  a  ete  tenu  largement  compte,  dans  les  reponses  faites 
aux  questions  posees,  des  iaees  des  interesses  fondes  sur  Texperience 
et  sur  les  besoms  de  la  pratique. 

La  conference  Internationale  convoquee  k  La  Haye  s'est  rfiunie 
dans  cette  ville  le  23  juin  1910  et  ses  travaux  ont  dure  jusqu'au  25 
juillet  suivant.  Trente-deux  fitats  y  etaient  representes.  Les 
beiegues  etaient  k  la  fois  des  jurisconsultes  et  des  nommes  verses 
dans  la  pratiaue  des  operations  de  banque,  specialement  des  repre- 
sentants des  oanques  nationales  ou  d'importantes  banques  privees 
(Banque  de  France,  Banque  nationale  de  Bel^ique,  Banque  nationale 
Suisse,  Banque  d'Angleterre,  Maison  Mendelssohn  et  C*®  de  Berlin, 
Banque  priviiegiee  Imperiale  et  Royale  de  credit  pour  le  commerce 
et  rindustrie  de  Vienne,  Centralbanken  for  Norge  de  Christiania,  etc.). 

La  conference  a  arrftte  les  termes  d'un  avant-projet  de  loi  uniforme 
qui  comprend  88  articles.  En  m6me  temps,  elle  a  redige  un  avant- 
projet  de  convention  Internationale  k  laquelle  Tavant-projet  de  loi 
est  annexe  (art.  1®*'). 

>  Bulletin  mensuel  d«  la  F6d6ratioii  des  Industriels  et  des  Commercants  fransals,  up  63,  0>  aniife.  n*  1. 
1906. 

t  DepuJs  longtemps  on  rdclame  de  dlfldrents  oOt^s,  en  Franoe,  one  rfiyfslon  de  la  16glsIatloii  sur  la  lettn 
de  change  et  sur  le  billet  &  ordre.  Lors  de  la  discussion  an  S6nat  de  la  lol  du  7  Juln  1894,  <ml  a  snppitoal  la 
neoessite  de  la  remise  de  place  en  place  dans  la  lettre  de  change,  le  Ministre  de  lajustlo^  M.  FaUltoes,  pramtt 
de  d^poser  un  projet  de  lol  laisanf  ana  rdvlsion  gfinArale  de  la  legislation  sur  les  lettne  de  ohancs  et  woOMi 
ftordxt. 
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La  convention  contient  Pengagement  par  les  fitats  contractants  de 
mettre  en  vigueur  dans  leurs  pays  respectifs  le  projet  de  loi.  Elle 
renferme,  en  outre,  quelques  dispositions  ayant  pour  but  de  rfeerver 
aux  lois  nationales  la  faculty  de  r6soudre  autrement  que  la  loi  uni- 
forme  quelques  questions  sur  lesquelles  il  n'6tait  pas  possible  d'arriver 
k  un  complet  accord  ou  de  statuer  sur  des  questions  que  la  loi  unif orme 
ne  tranche  point. 

La  loi  uniforme  est,  d'aprfes  I'id^e  qui  a  6t6  admise  par  la  con- 
ference, destin^e  i  devenir  la  loi  mftme  de  chacun  des  pays  con- 
tractants et  k  se  substituer,  par  suite,  compIStement  k  la  loi  en 
vigueur.  Elle  ne  sera  done  pas  applicable  seulement  dans  les  rapports 
intemationaux,  elle  le  sera  sur  le  territoire  de  chacun  des  Etats 
contractants  mftme  dans  les  relations  entre  les  nationaux  de  chacun 
d'eux.  On  arriverait  k  des  complications  parfois  trte  grandes  si  k 
c6t6  des  lois  nationales  demeurant  en  vigueur  dans  chaque  pays,  il  y 
avait  un  droit  special  consacrfi  par  la  convention  pour  les  seules 
relations  intemationales. 

La  conference  a  estim^,  par  suite,  que  la  loi  uniforme  ne  doit  pas 
hire  restreinte  aux  seules  lettres  de  change  intemationales.  On  pent 
entendre  sous  ce  nom  les  lettres  de  change  payables  dans  un  pays 
autre  que  celui  de  leur  creation.  Avec  ce  syst^me,  on  laisserait 
subsister  les  lois  nationales  de  chaque  pays  pour  les  lettres  de  change 
payables  dans  le  pays  mftme  de  leur  Amission. 

On  a  fait  remarquer  que  ces  demieres  lettres  de  change  peuvent 
6tre  endoss6es  dans  d'autres  pays  que  celui  oti  elles  ont  6t6  ^mises  et 
sont  payables  et  qu'alors,  la  loi  uniforme  se  trouvant  sans  application, 
les  connits  de  lois  qu'on  se  propose  d'6viter  par  Tunification  du  droit, 
continueraient  k  se  produirfe. 

La  conference  a  reconnu  que  T  accord  entre  les  llltats  est  possible 
sur  presque  tous  les  points.  II  a,  toutefois,  ete  constate  que,  sur 
quelques-uns,  il  ne  serait  pas  possible  d' avoir  raison  de  dissentiments 
tenant  k  des  conceptions  theoriques  differentes  ou  provenant  de 
besoins  et  d'usages  pratiques  variant  suivant  les  pays. 

Ces  quelques  dissentiments  irreductibles  ne  touchant  pas  k  des 
points  vraiment  essentiels,  ne  peuvent  mettre  obstacle  k  Tentente 

E;en6rale.  Sur  les  questions  sur  lesquelles  on  ne  peut  esperer  que 
'accord  se  fasse,  il  a  ete  reserve  aux  lois  nationales  de  statuer  libre- 
ment,  en  derogeant  k  la  loi  uniforme  ou  en  comblant  les  lacunes 
qu'on  y  a  laissees.  Les  reserves  faites  au  profit  dea  lois  nationales 
sont  inserees  dans  la  convention. 

Quelques-unes  de  ces  reserves  ont,  pour  la  France,  une  reelle 
importance.  Sur  plusieurs  points,  les  interesses  entendus  dans 
Venqufite  faite  par  le  comite  de  legislation  commerciale  ont  indique 
qu'k  aucun  pnx  les  avantages  de  Tunification  ne  devaient  faire 
abandonner  certaines  r^Ies  admises  par  la  loi  frangaise.  II  a  ete 
donne  satisfaction  k  ce  desir  par  Tinsertion  d'une  reserve  au  profit 
des  lois  nationales  toutes  les  fois  que  les  idees  fran^aises  dont  il  s'agit 
n'ont  pu  etre  consacrees  par  la  loi  uniforme. 

Trois  reserves  de  cette  nature  meritent  d'fttre  signaiees  pour  bien 
faire  comprendre  que  nous  n'aurons  k  sacrifier  aucun  des  principes 
auxquels  les  interesses  tiennent  essentiellement,  en  adherant  k  la 
convention  projetee. 

A.  Les  legislations  ne  concordent  pas  dans  leurs  dispositions 
relatives  k  la  forme  de  la  lettre  de  change.  Elles  diflFferent  notam- 
ment   au    point    de   vue   suivant.     Quelquesunes    (lois   allemande, 
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autrichienne,    hongroise,    italieime,    scandinave,    laponaise,     etc.] 
exigent,  pour  qu'uD  titre  vaille  16galement  comme  lettre  de  change 

aue  la  denomination  de  "lettre  de  change"  dans  la  langue  du  pars 
ans  laquelle  le  titre  est  r6dig6,  figure  dans  le  contexte.  En  faveur 
de  cette  exigence,  on  fait  valoir  qu'il  est  utile  que  la  denomination 
ins^r^e  dans  le  titre  en  indique  bien  la  nature  i  toutes  les  personnes 
qui  y  apposent  leurs  signatures  ou  entre  les  mains  desquelles  elles 
passent  k  raison  des  regies  sp6ciales  et  souvent  assez  rigoureuses  qui 
r6gissent  les  lettres  de  change.  La  loi  uniforme  admet  la  regie  dont 
il  s'agit.  Mais  en  France,  il  semble  que  g6n6ralement  les  int  Presses 
sont  hostiles  k  une  rfegle  formahste  qui  v  est  incoimue  jusqu'ici  et  qui 
a  I'inconv^nient  de  cr6er  une  cause  de  nullitfi.  L'avant-proiet  de 
convention  (art.  2)  reserve  k  chaque  Etat  contractant  la  faculty  de 
prescrire  que  les  lettres  de  change  cr66es  sur  son  territoire,  qui  ne 
contieiment  pas  la  denomination  de  lettre  de  change,  sont  vaiables, 
Le  16gislateur  fran^ais  pourra  user  de  cette  faculty. 

Mais  on  a  pens6  que,  dans  les  pays  oil  la  n6cessit6  de  la  denomina- 
tion de  lettre  de  change  sera  6cart6e,  il  faudra  qu'une  mention  y  sup- 
pl63.  Ce  sera  la  clause  k  ordre.  La  convention  laisse  k  chaque  £tat 
contractant  la  faculty  de  se  homer  k  exiger  cette  clause.  Sur  ce 
point  aucun  changement  ne  sera  apport^  k  notre  16gislasion,  s'il  e5t 
us6  en  France  de  cette  faculty;  le  code  de  commerce  fran^ais  (art. 
110)  exige  d6j4  la  clause  k  ordre  dans  la  lettre  de  change. 

B.  Les  lois  en  vigueur  diflf^rent  profond6ment  au  point  de  vue  de 
provision.  D'apr^s  le  code  de  commerce  fran^ais  (art.  115  et  116i, 
le  tireur  est  tenu  de  Tobligation  de  faire  provision  k  1  6ch6ance.  Une 
jurisprudence  constante  admet  que  la  crSance  du  tireur  centre  le 
tir6  qui  constitue  la  provision,  se  transmet  de  plein  droit  avec  la 
lettre  de  change  k  chacun  des  porteurs  successifs.  Ainsi,  Ic  porteur 
a  sur  cette  cr6ance  un  droit  exclusif.  Deux  avantages  r6sultent  de 
cette  th6orie  de  la  transmission  de  la  propriety  de  la  provision  pour 
le  dernier  porteur.  Gr&ce  k  elle,  d'abora,  il  a  une  action  centre  le 
tir6  m6me  k  d^faut  d'acceptation.  Puis,  en  cas  de  faillite  ou  de 
liquidation  judiciaire  du  tireur,  le  porteur  n'a  pas  k  craindre  que  le 
syndic  ou  le  liquidateur  retire  la  provision;  il  se  fait  payer  int^grale- 
ment  par  le  tir6.  Quelques  lois  6trangftres  en  petit  nombre, 
notamment  la  loi  beige  du  20  mai  1872  (art.  4  k  6),  consacrent  les 
mdmes  solutions. 

Mais,  dans  un  grand  nombre  de  pays,  au  contraire,  la  loi  ne  s'occupe 
pas  de  la  provision,  elle  n'impose  pas  au  tireur  T obligation  de  fau^ 
provision  k  Pfichfiance  et  le  porteur,  quand  le  tireur  est  cr^ancier 
du  tir6,  n'^quiert  suf  la  cr6ance  dont  u  s^agit  aucim  droit  exclusif. 
Dans  ces  pays,  le  porteur  n'a  pas  d'action  centre  le  tirfi  non  accepteur 
et,  en  cas  de  failhte  du  tireur,  le  porteur  non  pay6  par  le  tir6  en  est 
rfiduit  k  se  presenter  comme  cr6ancier  dans  cette  faillite  et  est  soumis 
comme  tel  k  la  loi  du  dividende.  On  estime  dans  les  pays  qui  ad- 
mettent  ce  systdme  que  la  lettre  de  change  est  un  titre  qui  doit  se 
suffire  k  lui-m6me  et  que  la  loi  sur  la  mati^re  n'a  pas  k  s'occuper 
des  operations  diverses  auxquelles  la  lettre  de  change  pent,  en  fait, 
se  rattacher.  C^est  Ik  le  systeme  admis  notamment  en  AUemagne, 
en  Autriche,  en  Hongrie,  en  Italic,  dans  les  pays  scandinaves. 

L'avant-projet  de  loi  uniforme  est  muet  sur  la  provision.  Mais 
la  convention  (art.  12,  2«  alin^a)  laisse  aux  fitats  la  liberty  d'admettre, 
en  ce  qui  le  conceme,  Tun  ou  I'autre  des  systfemes  qui  se  parta^nt 
les  legislations.     L'article  12,  2®  alin6a  de  I'avant-projet  de  con- 
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yention  dispose,  en  effet:  ''La  Question  de  savoir  si  le  tireur  est 
obli^S  de  foumir  provision  k  r6cn6ance  et  si  le  porteur  a  des  droits 
speciaux  sur  cette  provision  reste  en  dehors  de  la  Loi  et  de  la  pr6- 
sente  Convention." 

Gr&ce  k  cette  reserve,  il  pourra  6tre  donn6  satisfaction  complete 
au  d6sir  nettement  manifesto  dans  I'en^uSte  faite  par  le  Comit6 
de  legislation  commerciale  de  maintenir  intact  le  systdme  de  la  loi 
franpaise  sur  la  provision.  Les  int6ress6s  estiment  qu'il  offre  des 
garanties  s6rieuses  et  que  Ton  ne  saurait  y  renoncer. 

C.  En  France  et  dans  presque  tous  les  pays,  la  lettre  de  change 
ne  peut  se  transmettre  que  par  endossement.  Cependant,  en  Grande- 
Bretagn6  et  dans  les  fitats-Unis  d'Am^rique,  la  lettre  de  change  au 
porteur,  par  suite  transmissible  de  la  main  k  la  main,  est  acunise. 
L'avant-projet  de  loi  uniforme  (art.  3,  dernier  alin6a)  decide  que  la 
lettre  de  change  peut  6tre  au  porteur. 

Des  objections  ont  6t6  faites  contre  Padmission  de  cette  forme  de 
lettre  de  change.  On  peut  craindre  dans  quelques  pays  qu'elle  porte 
atteinte  au  privilege  d' Amission  des  billets  de  banque.  En  outre, 
il  y  a  1&  un  titre  qui  ne  peut  pas  facilement  6tre  escompt6,  par  cela 
m^me  que  le  tireur  et  le  tir6  accepteur  sont  seuls  obliges,  k  Pexclu- 
sion  des  porteurs  successifs.  Aussi  les  fitats  contractants  ne  seront 
pas  oblig6s  d'admettre  la  lettre  de  change  au  porteur.  L'article  3 
de  la  convention  dispose:  'Tar  derogation  &  I'article  3^  alin^a  4 
de  la  loi,  chaque  fitat  contractant  a  la  faculty  de  prescnre  qu'une 
lettre  de  change  stipul^e  payable  au  porteur  sera  consid6r6e  comme 
nuUe  sur  son  territoire,  si  elle  y  a  6t6  cr66e,  accept6e,  avalis6e  ou 
si  elle  y  est  payable." 

Mais  les  reserves  de  cette  nature  qui  auront  pour  consequence  de 
laisser  subsister  sur  quelques  points  la  diversitfi  des  lois  sont  en 
nombro  restreint.  En  general,  Tavant-projet  de  loi  imiforme  pose 
des  regies  qui  devront  6tre  appliqu6es  dans  tous  les  fitats  contractants. 
Parmi  ces  regies,  les  unes,  c  est  le  plus  grand  nombre,  sont  con- 
formes  k  celles  de  la  legislation  ou  ae  la  jurisprudence  h'an^aise; 
les  autres,  au  contraire,  en  different.  Mais  la  plupart  des  regies  de 
la  demiere  espece  ne  feront  que  donner  satisfaction  k  des  demandes 
de  reforines  souvent  faites  en  France  ou  constitueront  des  modifica- 
tions de  nos  lois  qu'on  peut  souvent  trouver  heureuses. 

Nous  ne  pouvons  citer  tous  les  changements  qui  resulteront  en 
France  de  la  loi  imiforme.  Beaucoup  ne  touchent  qu'k  des  ques- 
tions de  detail.     II  sufiira  de  dpnner  ici  quelques  exemples. 

A,  Le  Code  de  commerce  fran^ais  (art.  110)  exige  la  mention  de 
la  valeur  fournie  dans  la  lettre  de  change.  La  valeur  foumie  est 
r  a  vantage  procure  par  le  preneur  de  la  lettre  de  change  au  tireur 
et  en  retour  duquel  le  tireur  cree  le  titre  au  profit  du  preneur. 

U  y  a  Ik  une  exigence  formaUste  qui  ne  se  justifie  pas.     On  a  fre- 

3uemment  demandl  qu'elle  f  fit  supprimee.  Souvent,  du  reste,  pour 
esigner  la  valeur  foumie,  on  emploie  des  expressions  vagues  qui 
ne  renseignent  en  rien  sur  sa  nature.  II  est  mSme  frequent,  dans 
la  pratique,  gu'on  confond  la  valeur  foumie  avec  la  provision.  Du 
reste,  la  loi  du  14  juin  1865  sur  les  cheques  n'exige  pas  I'indication 
de  la  valeur  foumie. 

L'avant-projet  de  loi  uniforme  ne  fait  pas  figurer  la  valeur  foumie 
parmi  les  mentions  essentielles  k  inserer  dans  la  lettre  de  change. 

B,  Le  Code  de  commerce  franpais  (art.  137  et  138)  admet  un 
systdme  tres  formaliste  en  matidre  d'endossement.     H  determine  les 
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mentions  que  rendossement  doit  contenir.  Quand  elles  sent  toutes 
r6unies,  Fendossement  est  translatif.  A  d6faut  de  Tune  d'elles,  il 
ne  vaut  que  comme  procuration.  La  jurisprudence  reconnatt  qu'il 
y  a  Ik  de  simples  pr6somptions  l^^ales  qui,  tout  au  moins  entre  les 
parties,  peuvent  ^tre  d6truites  par  la  preuve  contraire. 

Ces  prfisomptions  peuvent  conduire  k  des  r^sultats  contraires  i 
la  volontfi  des  parties.  Aussi  demande-t-on  depuis  longtemps  que 
les  dispositions  rormalistes  dont  il  s'agit  et  les  pr&omptions  qui  s'j 
rattachent  soient  abandonn^es.  Elles  sont  inconnues  dans  la  plupart 
des  lois  6trangdres. 

L'avant-projet  de  loi  imiforme  decide  que  la  seule  signature  de 
I'endosseur  pent  constituer  un  endossement  translatif  (art.  11,  2^ 
alin^a).  C'est,  d'ailleurs,  ce  qu'admet  d6jk  en  France  la  loi  du 
14  juin  1865  (art.  1,  dem.  alin^a)  en  matifere  de  cheque. 

U,  En  cas  de  refus  d'acceptation  par  le  tir6,  le  code  de  commerce 
fran^ais  (art.  120)  n^accorde  au  porteur  que  le  droit  de  rficlamer  k 
ses  garants  une  caution  pour  assurer  le  payement  k  I'fichfiance.  Le 
tireur  ou  les  endosseurs  actionn6s  par  le  porteur  ont  seulement  h 
faculty  d'efTectuer  le  remboursement  de  la  lettre  de  change.  Selon 
<^uelques  legislations,  le  porteur  qui  a  6prouv6  im  refus  d'accepti- 
tion,  a,  au  contraire,  le  droit  d'exiger  du  tireur  et  des  endosseurs 
le  payement  imm6diat. 

C'est  cette  derni^re  solution  qu'adopte  Tavant-projet  de  loi  uni- 
forme.  EUe  est  conforme  k  Tusage  le  plus  r6pandu.  En  fait,  il  est 
rare  qu'une  caution  soit  foumie;  presque  toujours,  le  tireur  ou 
Pendosseur  poursuivi  use  de  la  faculty  de  rembourser  imm6diatement 
le  montant  de  la  lettre  de  change. 

D.  En  cas  de  refus  de  payement  k  P6ch6ance,  le  code  de  com- 
merce fran^aid  (art.  162  et  165)  exige  que  le  d6faut  de  payement  soit 
constate  par  im  protdt  dress^  le  lendemain  de  rech^ance.  II  est,  en 
outre,  exig6  que  le  porteur  notifie  le  protftt  et  une  demande  en  justice 
dans  un  deien  qui  est,  en  principe,  de  quinze  jours  k  partir  du  prot^t, 
k  ceux  de  ses  garants  qu'il  veut  actionner. 

L'avant-projet  de  loi  uniforme  (art.  52,  2*  alin^a)  accorde  deux 
jours  por  la  confection  du  prot^t.  En  outre,  il  ^carte  la  n6cessit£ 
d'une  notification.  II  se  contents  d'un  avis  donn6  par  lettre  recom- 
mand^e  par  le  porteur  k  Tendosseur  precedent. 

Des  dispositions  analogues  sont  appliqu6es  depuis  longtemps  dans 
ouelques  pays  strangers.  La  prolongation  du  d^lai  du  protfit  faute 
ae  paiement  est  r6ciam6e  en  France;  de  nombreuses  propositions 
de  lois  ont  6t6  d6pos6es  k  cet  6^ard. 

Quant  au  remplacement  de  la  notification  par  un  avis  donn^  par 
lettre  recommand^e,  il  constitue  une  simplification  qui  k  I'avantage 
d'6viter  des  frais. 

Les  ri^eurs  de  la  loi  franpaise  se  trouvent  aussi  att^nu^es  au  point 
de  vue  des  consequences  que  la  negligence  du  porteur  peut  avoir 

Sour  lui.  D'aprfe  I'avant-projet  de  loi  uniforme,  le  d6faut  d'avis 
onn6  dans  le  d^lai  l^gal  n  est  pas  ime  cause  de  d6cheance  pour  le 
porteur.  Celui-ci  est  seulement  tenu  de  r6parer  le  prejudice  que  par 
sa  negligence  il  a  pu  causer  k  ses  garants. 

E.  Le  code  de  commerce  franpais  (art.  189)  admet,  pour  toutes  les 
actions  derivant  de  la  lettre  de  change,  ime  prescription  de  cinq  ans. 

Cette  prescription,  bien  qu'elle  soit  beaucoup  plus  courte  que  la 
prescription  de  droit  conmum  (prescription  de  30  ans)  est  consideree 
par  beaucoup  de  personnes  comme  trop  longue  en  presence  de  la 
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facility  et  de  la  rapidity  des  communications.    L'avant-projet  de  loi 
unifonne  admet  mi  d61ai  de  prescription  inf^rienr  k  cinq  aos. 

U   ne    modifie  pas  les  dispositions  de  notre  code  de  commerce 
seulement  k  ce  pomt  de  vue.     D'aprds  le  code  de  1807,  le  d61ai  de  la 

S  rescript  ion  ^t  le  m6me  pour  toutes  les  actions  d^rivant  de  la  lettre 
e  change,  qu'elles  existent  contre  le  tireur,  contre  les  endosseurs  et 
centre  le  tir6  accepteur.  L'aTant-projet  de  loi  uniforme  (art.  82) 
admet  une  prescription  de  trois  ans  au  profit  de  F  accepteur  et  de 
celui  qui  avails^  sa  signature  et  une  prescription  de  six  mois  seule- 
ment  pour  le  tireur,  pour  les  endosseurs,  et  leurs  garants.  Cette 
demi6re  prescription  est  de  trfe  courte  dur6e.  Mais,  pour  expliquer 
qu'elle  soit  admise,  deux  considerations  ont  6t6  invoqu^es.  jLes 
endosseurs  et  le  tireur  ne  sont  pas,  comme  ie  tir6  accepteur,  tenus 

{>rincipalement  du  paiement  de  la  lettre  de  change.  En  outre,  dans 
e  systfeme  de  Tavant-projet  de  loi  imiforme,  il  n'y  a  plus,  comme  il  en 
existe  d'apr^s  le  code  ae  commerce  fran^ais,  de  d6ch6ance  pour 
d6f  aut  de  notification  du  protdt  et  d'une  demande  en  justice  dans  la 
quinzaine  du  protftt. 

Nons  ne  {)ouyons  analyser  ici  toutes  les  dispositions  de  Tavant* 
pro  jet  de  loi  imiforme.  II  importe  seulement  de  remarquer  que, 
sauf  des  exceptions  tr^  peu  nombreuses,  on  s'est  gard6  d'y  admettre 
des  innovations  absolues;  I'avant-projet  de  loi  imiforme  n'a  guftre 
fait,  en  g6n6ral,  que  s'approprier  des  rdgles  qui,  soit  dans  les  pays 
Strangers,  soit  en  France,  sont  appliqules  depuis  longtemps.  On 
pent  ainsi  facilement  les  appr^cier  d'aprds  les  r^suitats  pratiques 
qu'elles  ont  produits. 

Quoi  qu'il  en  soit,  la  lettre  de  change  et  le  billet  k  ordre  sont  des 
instruments  d'un  usage  trop  r6pandu  et  d'une  utility  trop  grande 

f>our  que  Tavant-projet  de  convention  Internationale  et  de  loi  uni- 
orme  61abor6es  k  La  Haye  puissent  6tre  adopt6s  sans  avoir  6t6 
soumis  k  un  examen  approfondi.  Au  reste,  ces  avant-projets  sont 
pr6cis6ment  soumis  aux  gouvemements  pour  provoquer  leurs  obser- 
vations et  le  Gouvemement  n6erlandais  a  riutention  de  reunir,  en 
septembre  1911,  une  seconde  conference  qui,  saisie  de  ces  observa- 
tions, pourra  arrfiter,  aprfes  les  avoir  6tudiees,  le  texte  d^finitif  de  la 
convention  et  de  la  loi  uniforme.* 

Une  enqudte  dans  laquelle  les  int6ress6s  pourront  6tre  entendus 
parait  s'imposer.  Apr6s  elle,  seulement,  il  sera  possible  de  formuler  les 
critiques  que  les  avant-projets  peuvent  provoquer  et  les  modifications 
k  ces  avant-projets  qu'il  sera  utile  de  r^clamer.  Mais  il  semble  que^ 
gr&ce  aux  reserves  faites  pour  les  lois  nationaies,  Tavant-proiet  de  loi 
uniforme  ne  se  heurtera  pas  k  des  objections  graves  et  qu'il  pourra, 
au  moins  dans  ses  parties  essentielles,  recevoir  P approbation  du 
Gouvemement  fran^ais.  AiQsi  la  France  pourra  contribuer  k  une 
OBuvre  poursuivie  depuis  longtemps  et  dont  la  realisation  constituera 
un  grand  bienfait  pour  le  commerce  international. 
Veuillez  agr6er,  etc, 

L.  Renault. 

Ch.  Lyon-Caen. 

Paul  Ernest-Picakd. 

Ch.  Alphand,  Secretaire. 

1  Selon  le  vobu  4mls  par  la  oonf6renoe  de  1910,  la  seoonde  oonf^noe  auralt  auflsl  k  d^UMrer  snr  I'unifl- 
eatioo  du  droit  relatlf  aa  oh^ue. 


APPENDIX  E.  PAPERS  OF  THE  GERMAN  DELEGATION. 

I.  REPLY  OF  THE  GERMAN  DELEGATION  TO  THE  QUESTIONNAIRE. 

[Antworten  der  Kaiser llch  Dentsehen  Regienmg.] 

Zu  1.  Es  wird  empfohlen,  dasz  die  Konferenz  sich  nur  mit  der 
Vereinheitlichung  des  Wechselrechts  befaszt  und  sich  dabei  zunachst 
auf  eine  Regelung  des  Rechtes  des  gezogenen  Wechsels  beschrankt. 
Die  Ausdehnung  der  Vereinbarung  auf  den  eigenen  Wechsel  erscheint 
nicht  dringlich,  da  dieser  fur  den  intemationalen  Verkehr  keine  erheb- 
liche  Bedeutung  besitzt. 

Die  Frage  des  Scheckrechts  wird  zweckmaszig  einer  spateren  Kon- 
ferenz vorzubehalten  sein,  die  erst  nach  Erledigung  des  W  echselrechts 
zusammenzuberufen  ware. 

Zu  2.  Die  Konferenz  soUte  nicht  nur  einzelne  Regein  dber  Haupt- 
fragen  des  Wechselrechts  aufstellen,  sondem  das  Wechsekecht  durch 
ein  einheitliches  Gesetz  ordnen,  das  die  einzelnen  Staaten  gemasz 
dem  zu  treffenden  Abkommen  bei  sich  einzufuhren  hUtten.  Alle 
Materien.  deren  einheitliche  Gestaltung  fur  den  intemationalen  Ver- 
kehr wicntig  ist,  soUten  in  dem  Gesetz  erschopfend  geregelt  werden; 
die  Regelung  der  iibrigen  Materien  ware  der  Landesgesetzgebung  zu 
tiberweisen. 

Zu  3.  Erganzende  KoUisionsnormen  sind  in  das  einheitliche  Gesetz 
fur  diejenigen  Gegenstande  aufzunehmen,  deren  Regelung  der  Lan- 
desgesetzgebung  Sberlassen  ist  (vergl.  die  Beantwortung  der  Frage 
36). 

Von  der  Ausstellung  von  Regein  f  lir  die  Kollision  des  einheitlichen 
Gesetzes  mit  den  Gesetzen  der  Staaten^  die  dem  Abkommen  nicht 
beitreten,  ist  vorlaufig  abzusehen. 

Zu  4  a.  Das  Gesetz  soil  verlangen,  dasz  die  Urkunde  in  ihrem  Texte 
ausdrucklich  als  Wechsel  bezeichnet  wird. 

(6)  Das  Gesetz  soil  nicht  verlangen,  dasz  der  Wechsel  eine  Angabe 
Hber  den  geleisteten  Gegenwert  enthalt. 

(c)  Das  Gesetz  soil  mcht  verlangen,  dasz  der  Wechsel  an  einem 
anderen  Orte  als  dem  der  Ausstellung  zahlbar  ist. 

Zusatz.  Als  wesentliche  Erfordemisse  des  gezogenen  Wechsels  soil 
das  Gesetz,  abgesehen  von  der  Wechselklausel,  bezeichnen: 

1.  den  unbedingten  Auftrag,  eine  bestimmte  Geldsumme  zu  zahlen; 

2.  den  Namen  der  Person,  welche  die  Zahlung  leisten  soil  (des 
Bezogenen) ; 

3.  den  Namen  der  Person,  an  die  oder  an  deren  Order  gezahlt  wer- 
den soil  (des  Nehmers) ; 

4.  die  Angabe  der  Verfallzeit. 

Fehlt  die  Angabe  der  Verfallzeit,  so  soil  der  Wechsel  als  Sicht- 
wechsel  gelten  (im  ubrigen  vergl.  die  Beantwortung  der  Frage  16) ; 

5.  die  Angabe  des  Zahlungsorts. 
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Mangels  einer  besonderen  Angabe  soil  der  bei  dem  Namen  des  Bezo- 
genen  angegebene  Ort  als  Zahlnngsort  angesehen  werden; 

6.  die  Angabe  des  Ortes,  des  Monatstags  und  des  Jahre^  der  Ausstel- 
lung; 

7.  die  Unterschrift  des  Ausstellers. 

Zu  5  a.  Die  Ausstellung  eines  Inhaberwechsels  soil  nicht  gestatiet 
sein. 

(h)  Die  Ausstellung  eines  Wechsels  an  eigene  Order  soil  ziilassig 
sein. 

(c)  Die  AussteUung  eines  Wechsels  fur  fremde  Rechnung  soU  zul- 
assig  sein;  doch  regeln  sich  die  Beziehungen  zwischen  demienigen, 
f  tir  dessen  Rechnung  der  Wechsel  gezogen  wird,  und  den  Wec6el- 
beteiUgten  nach  dem  btirgerlichen  Rechte. 

(dj  e)  Der  Aussteller  und  jeder  Indossant  sollen  das  Recht  haben^ 
eine  Notadresse  auf  den  Wechsel  zu  setzen.  Lautet  die  Notadresse 
auf  den  Zahlungsort,  so  musz  ihr  der  Inhaber  den  Wechsel  zur  Zah- 
lung  vorlegen,  um  sich  den  Regresz  gegen  die  Nachmanner  des  Adres- 
santen  zu  wahren. 

(f)  Der  Aussteller  und  jeder  Indossant  sollen  das  Recht  haben, 
durch  eine  auf  den  Wechsel  gesezte  Klausel  die  Erhebung  des  Pro- 
testes  zu  erlassen.  Die  Klausel  enthebt  den  Inhaber  nicht  der 
Pflicht  zur  Vorlegung  des  Wechsels.  Den  Beweis,  dasz  der  Wechsd 
nicht  vorgelegt  ist,  hat  der  zu  f  lihren,  der  die  Klausel  beigesetzt  hat. 
Die  Klausel  soil  nur  gegen  den  gelten,  der  sie  beigesetzt  hat,  und 
nicht  von  der  Pflicht  zum  Ersatze  der  Protestkosten  befreien. 

(g)  Der  Aussteller  soil  nicht  des  Recht  haben,  seine  Verbindlichkeit 
durch  einen  Vermerk  im  Wechsel  auszuschlieszen;  ein  solcher  Ver- 
merk  gilt  als  nicht  geschrieben. 

(h)  Der  Aussteller  soil  befugt  sein,  durch  einen  Vermerk  im 
Wechsel  die  Indossierung  des  Wechsels  zu  verbieten.  Wird  trotz  des 
Verbots  der  Wechsel  indossiert,  so  sollen  das  Indossament  des 
Nehmers  und  alle  folgenden  Inaossamente  keine  wechselrechtliche 
Wirkung  haben. 

Zu  6a.  Der  Aussteller  eines  gezogenen  Wechsels  soil  verplichtet 
sein,  dem  Nehmer  und  jedem  Indossatar  auf'  Verlangen  mehrere 
Exemplare  des  Wechsels  zu  erteilen. 

(&)  Alle  Exemplare  des  Wechsels  sollen  ^leichlauten  und  im  Texte 
der  Urkunde  als  Prima,  Sekunda,  Tertia  usw.  bezeichnet  sein; 
anderenfalls  soil  jedes  Exemplar  als  ein  besonderer  Wechsel  gel  ten. 

Die  Aufnahme  der  kassatorischen  Klausel  in  die  einzelnen  Exem- 
plare soil  nicht  erforderlich  sein. 

(c)  Der  Inhaber  eines  Exemplars  verliert  seine  Rechte,  wenn  ein 
anderes  Exemplar  bezahlt  wird.  Doch  behalt  der  gehorig  ausge- 
wiesene  Inhaber  eines  Exemplars,  das  bei  der  Zahlung  nicht  zuruck- 
gegeben  worden  ist,  seine  Rechte  gegen  den  Indossanten,  der  die 
einzelnen  Exemplare  an  verschiedene  Personen  indossiert  hatte,  und 
gegen  alle  spateren  Indossanten,  deren  Unterschriften  sich  auf  dem 
nicnt  zuriickgegebenen  Exemplare  befinden,  sowie  ^egen  den  Bezo- 
genen,  der  dieses  Exemplar  mit  seinem  Akzept  versenen  hatte. 

(d)  Wechselkopien  sollen  eine  Abschrift  des  Wechsels  sowie  seiner 
Inaossamente  und  Vermerke  enthalten  imd  angeben,  wieweit  die 
Abschrift  reicht. 

Jedes  auf  die  Kopie  gesetzte  Onginal-Indossament  soil  den  Indos- 
santen wie  ein  auf  dem  Wechsel  befindliches  Indossament  verpflichten. 
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Zu  7.  Besondere  Bestimmungen  iiber  den  Dokumentenwechsel  sol- 
len  nicht  geLtroflFen  werden. 

Zu  8a.  Der  Nebmer  soil  auch  dann,  wenn  der  Wechsel  die  Order- 
klausel  nicht  enthalt,  berechtigt  sein,  durch  ein  Indossament  den 
Wechsel  an  einen  anderen  zu  tibertragen. 

Das  Indossament  soil  auf  den  Wechsel,  die  Kopie  oder  ein  mit  dem 
Wechsel  oder  der  Kopie  verbundenes  Blatt  gesetzt  werden. 

Durch  das  Indossement  soUen  alle  Rechte  aus  dem  Wechsel  auf 
den  Indossatar  ubergehen,  insbesondere  auch  die  Befugnis,  den  Wech- 
sel weiter  zu  indossieren.  Doch  soil  der  Indossant  befugt  sein,  durch 
einen  Vermerk  in  dem  Indossamente  die  Weiterbegebung  des  Wech- 
sels  mit  der  Wirkung  zu  untersagen,  dasz  die  Nachmanner  seines 
Indossatars  gegen  ihn  keinen  Regresz  haben. 

Der  Indossant  soil  jedem  spateren  Inhaber  fur  die  Annahme  und 
Zahlung  des  Wechsels  haften;  er  soil  jedoch  das  Recht  haben,  durch 
einen  Zusatz  zu  seinem  IndossamentiB  seine  Verbindlichkeit  aus  dem 
Wechsel  auszuschlieszen. 

(b)  Das  Blankoindossament  soil  zugelassen  werden.  Als  ein  solches 
soil  es  auch  gelten,  wenn  der  Indossant  auf  die  Riickseite  des  Wech- 
sels oder  der  Kopie  oder  auf  ein  mit  dem  Wechsel  oder  der  Kopie 
verbimdenes  Blatt  nur  seinen  Namen  schreibt. 

(c)  1st  dem  Indossament  die  Bemerkung  *'zur  Eink&ssierun^/'  "in 
Prokura"  oder  eine  anderer  die  Bevollmachtigimg  ausdriickender 
Zusatz  b^ef  iigt,  so  soil  der  Indossatar  ermachtigt  sein,  alle  Rechte 
aus  dem  Wechsel  als  Bevollmachtigter  im  Namen  des  Auftraggebers 

Seltend  zu  machen.     Er  soil  jedoch  nur  befugt  sein,  den  Wechsel 
urch  ein  Prokuraindossement,  nicht  durch  ein  Vollindossament, 
weiter  zu  libertragen. 

(d)  1st  ein  Wecnsel  nach  Erhebung  des  Protestes  mangels  Zahlung 
ober  nach  Ablauf  der  Protestfrist  indossiert  worden,  so  soil  das 
Indossament  nur  die  Wirkimgen  einer  Zession  haben.  Der  Zahlende 
soil  jedoch  nicht  verpflichtet  sein,  die  Echtheit  des  Indossaments  zu 
prilfen. 

Zu  9.  Das  Gesetz  soil  hiertiber  keine  Bestimmimgen  treffen. 

Zu  10.  Der  Inhaber  soil  berechtigt  sein,  den  Wechsel  sofort  zur 
Annahme  vorzulegen.  Abgesehen  von  den  unter  10  a,  10  6  erwahnten 
Ausnahmen  soil  es  nicht  gestattet  sein,  die  Vorlegung  zu  verbieten 
oder  vorzuschreiben. 

(a)  Der  Aussteller  eines  Domizilwechsels  soil  berechtigt  sein,  in 
dem  Wechsel  die  Vorlegung  zur  Annahme  vorzuschreiben. 

Die  Nichtbeachtung  dieses  Gebots  soil  den  Verlust  des  Regresses 
ge^en  den  Aussteller  und  die  Indossanten  zur  Folge  haben. 

(b)  Wechsel,  die  auf  eine  bestimmte  Zeit  nach  Sicht  lauten,  sollen 
binnen  sechs  Monaten  nach  der  Ausstellung  zur  Annahme  vorgelegt 
und  bei  nicht  erhaltener  Annahme  protestiert  werden;  hat  der  Auss- 
teller im  Wechsel  eine  andere  Frist  bestimmt,  so  soil  diese  maszgebend 
sein.  Die  Versaumung  der  Frist  soil  den  Verlust  des  Regresses  gegen 
den  Aussteller  imd  die  Indossanten  zur  Folge  haben. 

1st  in  einem  Indossament  eine  besondere  Frist  angegeben,  so  soil 
bei  deren  Versaimiung  die  Verpflichtung  des  Indossanten  erloschen 
(wegen  der  Verpflichtung  zur  Vorlegimg  von  Sichtwechseln  vergl.  die 
Beantwortung  der  Frage  16). 

Zu  11a.  Die  Annahme  eines  Wechsels  soil  auf  dem  Wechsel  selbst 
schriftlich  geschehen. 


412       INTEBNATIONAIi  CONFEBENGS  ON  BII^LS  OF  EXCHANGE. 

Es  soil  als  unbeschrankte  Annahme  gelten,  wenn  der  Bezogene 
seinen  Namen  ohne  Zusatz  auf  die  Vorderseite  des  Wechsels  schreibt. 

Ebenso  soil  jede  auf  den  Wechsel  geschriebene  iind  von  dem 
Bezogenen  unterschriebene  Erklarin^  ids  unbeschrankte  Annahme 
gelten,  sofem  sie  nicht  ausdriicklich  das  Gregenteil  ausspricht. 

(6)  Der  Bezogene  soil  durch  die  Annahme  auch  dem  Aussteller 

fegeniiber  verpnichtet  werden,  die  von  ihm  angenommene  Sxunme 
01  Verfall  zu  zahlen. 

(c)  Der  Akzeptaut  soil  das  Recht  haben,  den  Annahmevermerk 
zu  streichen,  soiange  er  noch  nicht  sich  des  Besitzes  des  Wechsels 
begc?ben  oder  eine  aus  dem  Wechsel  berechtigte  Person  von  der 
Aimahme  schriftlich  in  Kenntnis  gesetzt  hat. 

Zu  12(a),  Der  Bezogene  soil  das  Recht  haben,  die  Annahme  auf 
einen  Teil  der  Wechselsiunme  zu  beschranken.  Andere  Einschrank- 
imgen  sollen  als  ganzliche  Verweigerung  der  Annahme  gel  ten;  der 
Akzeptant  soil  jedoch  nach  dem  Inhalt  seiner  Erklarung  haften. 

Die  An^abe  einer  am  Zahlungsorte  be&idlichen  ^ahlstelle  soli 
nicht  als  erne  Einschrankimg  der  Annahme  gelten. 

(6  c)  Der  Inhaber  soil  im  Falle  der  Annahmeverweigerung  berech- 
tigt  sein,  vom  Aussteller  imd  von  den  Indossanten  Zahlung  zu 
verlangen.  Ein  Wahlrecht  zwischen  Zahlung  und  Sicherheitsleistung 
soil  weder  dem  Inhaber  noch  den  Regreszpflichtigen  zustehen  (uber 
den  Gegenstand  des  Regresses,  insbesondere  uber  den  Abzug  eines 
Diskonte  vergl.  die  Beantwortung  der  Frage  20). 

Zu  13.  Der  Inhaber  soil  auch  im  Falle  der  Zahlungsunfahigkeit 
des  Bezogenen  berechtigt  sein,  Zahlung  zu  verlangen. 

Zu  14.  Eine  Ehrenannahme  soil  zulassig  sein,  wenn  ein  Wechsel 
wegen  verweigerter  Annahme  oder  wegen  Zahlungsimfahigkeit  des 
Bezogenen  protestiert  ist. 

Es  soil  sowohl  den  in  dem  Wechsel  benannten  Notadressen  als 
anderen  Personen,  insbesondere  auch  dem  Bezogenen,  der  den  Wech- 
sel nicht  angenommen  hat,  gestattet  sein,  einen  Wechsel  zu  Ehren 
eines  Wechselverpflichteten  anzunehmen.  Der  Inhaber  soil  nicht 
verpflichtet  sein,  eine  Ehrenannahme  zuzulassen. 

Die  Ehrenannahme  soil  auf  dem  Wechsel  erfolgen  imd  die  Person 
des  Honoraten  bezeichnen.  Hat  der  Ehrenannehmer  die  Bezeich- 
nung  des  Honoraten  in  der  Annahmeerklarung  unterlassen,  so  soil 
der  Aussteller  als  Honorat  gelten. 

Durch  die  Ehrenannahme  soil  der  Ehrenannehmer  den  Nachman- 
nem  des  Honoraten  gemasz  dem  Inhalt  seiner  Annahmeerklarung 
zur  Zahlung  des  Wechsels  verpflichtet  werden,  falls  der  Bezogene  bei 
Verfall  nicht  zahlt.  Diese  Verpflichtung  soil  erloschen,  wenn  der 
Wechsel,  nachdem  er  dem  Bezogenen  zur  Zahlung  vorgelegt  und 
wegen  nicht  erhaltener  Zahlimg  protestiert  ist,  dem  Ehrenannehmer 
nicnt  bis  zum  Ablauf  der  Protestfrist  zur  Zahlung  vorgelegt  ist. 

Wird  eine  Ehrenannahme  zugelassen,  so  sollen  der  Innaber  und 
die  Nachmanner  des  Honoraten  nicht  berechtigt  sein,  Zahlung  man- 
gels Annahme  oder  wegen  Zahlungsunfahigkeit  des  Bezogenen  zu 
verlangen. 

Zu  15a.  Die  Obemahme  der  Haftung  fur  eine  Wechselverbind- 
lichkeit  in  der  Form  des  Aval  soil  zugelassen  werden. 

(&)  !Der  Aval  soil  durch  Mitimterzeichnung  einer  Erklaring  auf 
dem  Wechsel  oder  der  Kopie  erfolgen;  der  Avalist  soil  bereditigt 
sein,  seine  Haftung  auf  einen  Teil  der  Hauptschuld  zu  beschrgnken. 
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Der  Avalisst  soil  mit  dem  Hauptschuldner  solidarisch  haften. 

Zu  16.  1st  in  dem  Wechsel  ein  bestimmter  Tag  als  Zahlungstag 
l>ezeichnet;  so  soil  der  Verfall  an  diesem  Tage  eintreten. 

Bestinimungen  uber  Mesz-  und  Marktwechsel  sind  in  das  Gesetz 
nicht  aufzunenmen. 

Ein  Sichtwechsel  soil  bei  der  Vorzeigung  falli^  werden.  Ein  solcher 
Wechsel  soil  bei  Verlust  des  Regresses  gegen  den  Aussteller  und  die 
Indossanten  binnen  sechs  Monaten  nach  der  Ausstellung  zur  Zahlimg 
vorgelegt  werden.  Hat  der  Aussteller  im  Wechsel  eine  andere  Frist 
bestimmt,  so  soil  diese  masz^ebend  sein.  1st  in  einem  Indossament 
eine  besondere  Frist  angegeben,  so  soil  bei  deren  Versaumung  die 
Verpflichtung  des  Indossanten  erloschen. 

Usancen  smd  abzuschaffen. 

Bei  Wechseln,  die  mit  dem  Ablauf  einer  bestimmten  Zeit  nach 
Sicht  oder  nach  Dato  zahlbar  sind,  soil  der  Verfall  eintreten: 

1.  wenn  die  Frist  nach  Tagen  bestimmt  ist,  an  dem  letzten  Tage 
der  Frist; 

2.  wenn  die  Frist  nach  Wochen,  Monaten  oder  einem  mehrere 
Monate  umfassenden  Zeitraum  bestimmt  ist,  an  dem  Tage  der 
Zahlimgswoche  oder  des  Zahlungsmonats,  der  durch  seine  Benennung 
oder  Zahl  dem  Tage  der  Ausstellung  oder  Vorlegung  zur  Annahme 
entspricht;  fehlt  dieser  Tag  in  dem  Zahlungsmonate,  so  soil  der 
Verf^U  am  letzten  Tage  des  Zahlungsmonats  emtreten. 

Zu  17a.  Der  Inhaber  soil  berechtigt  sein,  die  Zahlung  des  Wechsels 
am  Verfalltag,  wenn  jedoch  der  Verfall  an  einem  Sonntag  oder 
allgemeinen  Feiertag  eintritt,  am  nachsten  Werktag  zu  verlangen. 
Welche  Tage  als  alleemeine  Feiertage  anzusehen  sina,  soil  sieh  nach 
dem  Rechte  des  Zamungsorts  bestimmen.  Respekt-  und  Kassiertage 
soUen  beseitifft  werden. 

(6)  Der  Iimaber  soil  nicht  verpflichtet  sein,  eine  Zahlung  auf  den 
Wechsel  vor  Verfall  anzunehmen. 

(c)  Eine  bei  Verfall  an  den  Inhaber  eines  indossierten  Wechsels 
geleistete  Zahlung  soil  gultig  sein,  wenn  dieser  durch  eine  zusammen- 
hangende,  bis  auf  ihn  hmuntergehende  Reihe  von  Indossamenten  zur 
Geltendmachung  der  Rechte  aus  dem  Wechsel  ligitimiert  ist.  Der 
Zahlende  soil  nicht  verpflichtet  sein,  die  Echtheit  der  Indossamente 
zu  prufen. 

Der  Bezogene,  der  den  Wechsel  vor  Verfall  bezahlt,  soil  dies  auf 
eigene  Gefahr  tun. 

(d)  Eine  Bestimmuns;  dariiber,  ob  die  Zahlung  auf  einen  Wechsel 
auch  in  Noten  mit  Legalkurs  geleistet  werden  kan,  soil  in  dem  Gesetze 
nicht  getroffen  werden. 

Lautet  der  Wechsel  auf  eine  Munzsorte,  die  am  Zahlungsorte 
keinen  Umlauf  hat,  so  soil  es  ^estattet  sein,  die  Wechselsumme  nach 
ihrem  Kurswert  zur  Verfallzeit  am  Zahlungsort  in  Landesmiinze  zu 
zahlen,  sofem  nicht  der  Aussteller  durch  den  Gebrauch  des  Wortes 
,,effektiv'*  oder  eines  &hnilchen  Zusatzes  die  Zahlung  in  der  im 
Wechsel  benannten  Munzsorte  ausdrdcklich  bestimmt  hat. 

Ist  der  Umrechnungskurs  vom  Aussteller  oder  nach  seiner  aus  dem 
Wechsel  ersichtlichen  Anweisung  von  einem  Indossanten  beigef  ugt 
worden,  so  soil  der  Wechsel  nach  diesem  Kurse  in  der  Landesmiinze 
zu  zahlen  sein. 

{e)  Der  Inhaber  soil  nicht  das  Recht  haben,  eine  ihm  angebotene 
Teilzahlung  zuruckzuweisen,  selbst  wenn  die  Aimahme  auf  aie  ganze 
Wechselsumme  erfolgt  ist. 
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Zu  18  a.  Die  Ehrenzahlung  soil  sowohl  den  Notadressen  und  den 
Ehrenakzeptanten,  als  anderen  Personien,  nicht  aber  dem  Akzeptanten 
gestattet  sein.  Sie  darf  zu  Gunsten  jedes  Wechselyerpflichten  mit 
Ausnahme  des  Akzeptanten  erfolgen. 

(b)  Eine  Ehrenzanlung  soil,  fails  der  Wechsel  mangels  Ajmahme^ 
wegen  Zahlungsunfahigkeit  des  Bezogenen  oder  mangels  Zahlung 
protestiert  ist,  bis  zum  Ablauf  der  Frotestfrist  mangels  Zahlung 
zulassie  sein. 

Der  Inhaber  soil  uber  die  Ehrenzahlimg  eine  Quittimg  auf  dem 
Wechsel  ausstellen,  die  den  Namen  des  Enrenzahlers  una  des  Hon- 
oraten  enthalt.  1st  der  Name  des  Honoraten  aus  der  Quittung  nicht 
ersichtlich,  so  soil  der  Aussteller  als  Honorat  gelten. 

(c)  Durch  die  Zahlung  soil  der  Ehrenzahler  Regreszrechte  wie  ein 
Indossant;  der  den  Wechsel  eingelost  hat,  ffegen  den  Honoraten, 
dessen  Vormanner  und  den  Akzeptanten  erh^ten;  die  Nachmanner 
des  Honoraten  sollen  befreit  werden.  - 

Enthalt  der  Wechsel  ein  Ehrenakzept,  da^s  auf  den  Zahlungsort 
lautet,  so  soil  der  Inhaber  den  Wechsel  mit  dem  Protest  dem  Ehren- 
akzeptanten iimerhalb  der  Protestfrist  zur  Zahlimg  vorlegen.  Unter- 
laszt  er  dies,  so  soil  er  den  Regresz  gegen  die  Nachmanner  des  Hon- 
oraten verlieren;  das  Gleiche  soil  gelten^  wenn  der  Inhaber  eine  ihm 
iimerhalb  der  Protestfrist  angebotene  voile  Ehrenzahlimg  zuruck- 
weist. 

Zu  19  a.  Voraussetzung  d^  Regresses  mangels  Zahlung  soil  die 
rechtzeitige  Vorlegung  des  WechseE  xmd  die  rechtzeitige  Aufnahme 
des  Protestes  mangels  Zahlung  sein. 

Auch  fiir  den  Regresz  mangels  Annahme  oder  wegen  Zahlungs- 
imfahigkeit  des  Bezogenen  soil  die  Aufnahme  des  Protestes  erforder- 
lich  sem.  Bei  Zahlungsunfahigkeit  des  Bezogenen  soil  der  Wechsel 
zur  Zahlung  vorgelegt  werden. 

Zur  Erhaltung  des  Anspnichs  gegen  den  Akzeptanten  soil  ee  der 
Vorlegung  zur  Zahlung  und  der  Erhebimg  des  Protestes  nicht 
bediirfen. 

(b)  Der  Inhaber  eines  mangels  Annahme,  wegen  Zahlungsun- 
fahigkeit des  Bezogenen  oder  mangles  Zahlung  protestierten  Wechsela 
soil  verpflichtet  sein,  seinen  unmittelbaren  Vormann  innerhalb 
zweier  Tage  von  dem  Grunde  der  Protesterhebung  schriftlich  zu 
benachrichtigen.  Der  benachrichtigte  Vormann  soil  binnen  zwei 
Tagen  nach  Empfang  der  Nachricht  seinen  nachsten  Vormann  in 
gleicher  Weise  benachrichtigen.  Hat  ein  Indossant  den  Wechsel 
ohne  eine  Ortsbezeichnung  weiter  begeben,  so  soil  die  Nachricht  an 
seinen  Vormann  gegeben  werden.  Der  Inhaber  oder  Indossant,  der 
die  Benachrichtigung  unterlaszt  oder  von  der  vorgeschreiben  Reihen- 
folge  abweicht,  soil  zum  Ersatze  des  daraus  entstehenden  Schadens 
verpflichtet  sein. 

Zu  20.  Es  soil  zwischen  dem  Regresz  des  Inhabers,  welcher  den 
Wechsel  mangels  Annahme,  wegefi  Zahlungsunfahigkeit  des  Bezo- 
genen oder  mangles  Zahlung  hat  protestieren  lassen  (Inhaberregresz) 
und  dem  Regresz  des  Indossanten,  der  den  Wechsel  eingelost  hat 
(Rembursregresz),  unterschieden  werden. 

1.  Der  Regrez  des  Inhabers  mangels  Annahme  oder  wegen  Zah- 
lungsunfahigkeit des  Bezogenen  soil  sich  beschranken  auf: 

(a)  die  Wechselsumme  abzuglich  eines  Diskonts  f  tir  die  Zeit  vom 
Tage  der  Regresznahme  bis  zum  Verfalltage  des  Wechsels; 
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(&)  die  Protestkosten  und  andere  Auslagen; 

(c)  eine  Provision  von  ein  Sechstel  vom  Hundert. 

Der  Regresz  des  Inhabers  wegen  nicht  erhaltener  Zahlung  soil  sich 
beschranken  auf : 

(a)   die  nicht  gezahlte  Wechselsumme  nebst  Zinsen  vom  Verfall- 
tag  ab; 

(Jb)  die  Protestkosten  und  andere  Auslagen; 

[c)  eine  Provision  von  ein  Sechstel  vom  Hundert. 

Der  Indossant,  welcher  den  Wechsel  eingelost  hat,  soil  berechtigt 
sein,  von  den  ihm  verpflichteten  Wechselschuldnem  zu  fordem: 

(a)     die  von  ihm  gezahlte  Summe  nebst  Zinsen  vom  Tage  der 
Zahlung; 

(6)   die  ihm  entstandenen  Kosten; 

(c)  eine  Provision  von  ein  Sechstel  vom  Hundert. 

Die  Hohe  der  Zinsen  soil  durch  das  Landesrecht  bestimmt  werden. 

Der  Regreszpflichtige  soil  zur  Zahlung  der  Regreszsumme  nur 

fegen  Auslieferung  des  Wechsels  nebst  Protestes  und  einer  quittierten 
Luckrechnung  verpflichtet  sein. 

Zu  21.  Der  Inhaber  eines  mangels  Annahme,  wegen  Zahlungsun- 
f ahigkeit  des  Bezogenen  oder  mangels  Zahlung  protestierten  Wechsels 
soil  berechtigt  sein,  die  Wechselklage  gegen  alle  Wechselverpflichteten 
oder  auch  nur  gegen  einige  oder  einen  derselben  anzustellen,  ohne 
dadurch  seine  Rechte  gegen  die  nicht  in  Anspruch  genommenen 
Verpflichteten  zu  verlieren.  Er  soil  an  die  Reihenfolge  der  Indossa- 
mente  nicht  gebunden  sein. 

Zu  22.  t)ber  die  Praklusion  der  Regreszanspriiche  des  Inhabers 
soil  eine  allgemeine  Regel  in  dem  Gesetze  nicht  aufgestellt  werden. 

'Zu  23,  24.  Ftir  abhanden  gekommene  Wechsel  soil  ein  Amortisa- 
tionsverfahren  vorgesehen  werden. 

Nach  Einleitung  des  Amortisationsverfahrens  und  Eintritt  der 
Falligkeit  soil  der  Eigent timer  des  abhanden  gekommenen  Wechsels 
befugt  sein,  von  dem  Akzeptanten  die  Zahlung  der  Wechselsumme 
zu  fordem,  wenn  er  bis  zur  Amortisation  Sicherheit  bestellt.  Er  soU 
nicht  das  Recht  haben,  von  dem  Aussteller  eine  neue  Ausfertigung 
des  Wechsels  zu  verlangen. 

Durch  die  Amortisation  soUen  die  Rechte  aus  dem  verlorenen 
Wechsel  erloschen.  Derjenige,  zu  dessen  Gunsten  die  Amortisation 
ausgesprochen  ist,  soil  gegen  den  Aussteller  und  den  Akzeptanten  die 
Recnte  geltend  machen  konnen,  die  ihm  zustehen  wiirden,  wenn  er 
noch  im  Besitze  des  Wechsels  ware. 

Das  Amortisationsverfahren  soil  durch  die  Landesgesetze  geregelt 
werden.  Hierbei  find  folgende  Grundsatze  zu  beobachten:  Fiir  das 
Amortisationsverfahren  soil  das  Gericht  des  Zahlungsorts  zustandig 
sein;  das  Verfahren  soU  nur  eingeleitet  werden,  wenn  der  Verlust  des 
Wechsels  glaubhaft  gemacht  worden  ist.  Das  Aufgebot  soil  in  dem 
fur  amtlicne  Mitteilungen  bestimmten  Blatte  des  Staates,  in  dem  das 
Verfahren  eingeleitet  ist,  veroffentlicht  werden;  die  Aufgebotsfrift 
soil  vom  Verfalltag  ab  mindestens  sechs  Monate  betragen.  Die 
Amortisation  soil  auf  dieselbe  Weise  wie  das  Aufgebot  bekannt 
gemacht  werden. 

Zu  25.  Der  gehorig  ausgewiesene  Inhaber  soil  zur  Herausgabe  des 
Wechsels  nur  verpflichtet  sein,  wenn  er  den  Wechsel  in  bosem  Glau- 
ben  erworben  hat  oder  wenn  ihm  bei  der  Erwerbung  des  Wechsels 
eine  grobe  Fahrlassigkeit  zur  Last  f allt. 
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Zn  26.  Aus  einer  Urkunde,  der  ein  wesentliches  Erfordemis  d^ 
Wechsels  fehlt,  soil  keine  Verbindlichkeit  nach  Wechselrecht  ent- 
stehen.  Die  auf  eine  solche  Urkiinde  gesetzen  Erklarungen  soUen 
keine  Wechselkraft  haben. 

Der  Landesgesetzgebimg  soil  es  nicht  gestatteit  sein,  fur  einen 
Wechsel  neben  den  Erfordemissen^  die  das  einheitliche  Gesetz 
ausstellty  noch  andere  wesentliche  Erfordemisse  zu  verlangen. 

Die  Einrede^  dasz  ein  Wechselblankett  der  Vereinbarung  zuwider 
ausgef iillt  worden  sei.  soil  gegen  den  dritten  redlichen  Inhaber  nicht 
erhoben  werden  durfen. 

Welche  Wirkung  das  Vorhandensein  von  Durchstreichun^en, 
Radierungen  und  ahnlichen  Formfehlem  auf  die  Rechte  aus  aem 
Wechsel  hat,  soil  in  dem  Gesetze  nicht  geregelt  werden. 

Zu  27.  Besondere  Bestimmungen  uber  die  Wirkung  von  ''suppo- 
sitions" sollen  in  das  Gesetz  nicht  aufgenommen  werden. 

Zu  28a.  Die  Tatsache,  dasz  die  Unterschrift  des  AussteDers 
gefalscht  ist,  soil  dem  echten  Akzept  imd  den  echten  Indossament^i 
nicht  die  Wirkung  nehmen. 

Aus  einem  Wechsel;  der  mit  einem  gefalschten  Akzept  oder  Indos- 
samente  versehen  ist,  sollen  samtliche  Indossanten  und  der  Aussteller, 
deren  Unterschriften  echt  sind,  haft  en. 

Finden  sich  auf  einem  Wechsel  Unterschriften  von  Personen,  die 
eine  Wechselverbindlichkeit  nicht  eingehen  konnen,  so  soil  dies  auf 
die  Verbindlichkeit  der  tibrigen  Wechselverpflichteten  keinen  Einflusz 
haben. 

(6)  Die  Wirkungen  einer  materiellen  Veranderung  des  Wechsel- 
inhalts  sollen  durch  das  Gesetz  nicht  geregelt  werden. 

Zu  29a.  Die  Erhebun^  des  Protestes  mangels  Zahlung  soil  am 
Zahlungstage  zulassig  sem  und  spatestens  am  zweiten  Werktag  nach 
dem  Zahlungstage  geschehen. 

Der  Protest  soli  an  dem  Orte,  wo  die  Zahlung  verlangt  werden 
kann,  oder,  wenn  es  sich  um  einen  Protest  mangels  Annahme  handelti 
am  Vorlegungsort  erhoben  werden. 

Die  Regelung  der  Form  des  Protestes  soil  der  Landesgesetzgebung 
tiberwiesen  werden,  doch  musz  der  Protest  mit  Sicherheit  erkennen 
lassen,  auf  welchen  Wechsel  er  sich  bezieht. 

Die  Tageszeiten,  zu  denen  die  Aufnahme  eines  Protestes  erfolgen 
kann,  una  die  Ortlichkeit,  an  der  die  Protesterhebung  vorzunehmen 
ist^oUen  sich  nach  dem  Landesrechte  bestimmen. 

Wird  die  rechtzeitige  Vorlegung  des  Wechsels  oder  die  rechtzeitige 
Protesterhebung  durcn  allgemeine  Notstande  an  dem  Orte,  an  dem 
sie  vorzunehmen  ist,  verhindert,  so  soil  die  Frist  zur  Vomahme  d& 
Handlung  so  weit  erstreckt  werden,  als  es  notig  ist,  um  nach  dem 
Aufhoren  des  Notstandes  das  Versaumte  nachzuholen. 

(h)  Uber  die  Zulassigkeit  des  Postprotestes  soil  die  Landesgesetz- 
gebung  entscheiden. 

Zu  30  a.  Der  Anspruch  gegen  den  Akzeptanten  soil  in  drei  Jahren 
veriahren. 

(o)  Die  RegresszansprQche  gegen  die  Indossanten  und  den  Aus- 
steller  sollen  in  sechs  Monaten  verjahren. 

Zu  31.  Die  Verjahrung  des  Anspruchs  g^gen  den  Akzeptanten  soil 
mit  dem  Verfalltag  des  Wechsels  beginnen. 

Die  Verjahrung  der  Regreszansprtiche  des  Inhabers  soil,  wenn  er 
den  Wechsel  mangels  Annahme  oaer  wegen  Zahlungsunf&higkeit  des 
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Bezogenen  hat  protestieren'  lassen,  mit  dem  Verf alltag  des  Wechsels, 
wenn  er  den  Wechsel  mangels  Zahlung  hat  protestieren  lassen,  mit 
dem^  Ta^  des  erhobenen  Protestes  begmnen. 

Die  Verjahrung  der  Regreszansprtiche'  des  Indossanten,  der  den 
Wechsel  eingelost  hat,  soil  vom  Tage  der  Zahlun^,  wenn  jedoch  vor 
der  ZaMung  Elage  gegen  ihn  erhoben  worden  ist,  vom  Tage  der 
Klageerhebung  laufen. 

Der  Verfalltag,  der  Zahlungstag  oder  der  Tag  der  Elaseerhebung 
soil  bei  der  Berechnung  der  Frist  nicht  mitgeredmet  werden. 

Zu  32.  Das  Gesetz  soil  hieriiber  keine  Bestimmung  treffen. 

Zu  33  bis  35.  Sollte  die  Vereinbarung  auf  den  eigenen  Wechsel  aus- 
gedehnt  werden  (vergl.  die  Beantwortung  der  Frage  1).  so  werden 
die  Bestimmungen  tiber  den  gezoeenen  Wechsel  insoweit  fiir  anwend- 
bar  zu  erklaren  sein,  als  sich  nicSit  ein  anderes  aus  dem  Fehlen  des 
Bezogenen  er^bt. 

Zu  36  a.  Die  Fahigkeit,  sich  durch  Erklarungen  auf  einem  Wech- 
sel zu  verpflichten,  soil  nach  den  Gesetzen  des  Vertragsstaats  beur- 
teilt  werden,  dem  der  Aussteller  der  Erklarung  angehort.  Wird 
jedoch  die  Erklaring  in  einem  Vertragsstaat  abgegeben,  nach'dessen 
Gesetzen  der  Aussteller  der  Erklarung  wechseltahig  sein  wurde,  so 
soil  sie  auch  in  dem  Falle,  dasz  er  nacn  den  Gesetzen  seines  Staates 
nicht  wechselfahig  ist,  rechtsgiiltig  sein. 

(6)  Es  ertibri^  sich,  innerhalfa  des  Vertragsgebiets  Regeln  des 
intemationalen  rrivatrechts  tiber  die  Form  einer  Wechselerkl^rung 
aufzustellen. 

(c)  tJber  die  Form  der  mit  einem  Wechsel  zur  Ausubung  oder 
Erhaltung  des  Wechselrechts  vorzunehmenden  Handlungen  soil  das 
Recht  des  Ortes  entscheiden,  an  dem  die  Handlung  vorzunehmen  ist. 
{d)  Die  Nichtbeobachtung  der  Stempelvorschriften  soU  auf  die 
Gultigkeit  des  Wechsels  una  der  Wechselerklarungen  ohne  Einflusz 
sein. 
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APPENDIX  F.    PAPERS  OF  THE  SPANISH  DELEGATION. 

REPORT  OF  THE  SPANISH  DELEGATION  TO  THE  MINISTER  OF 

JUSTICE. 

Exgelbn^tIsimo  Senob: 

Honrado  por  V.  E.  con  ©1  nombramiento  de  delegado  del  Gobiemo 
espafiol  en  la  Gonferencia  Intemacional  celebrada  en  La  Haya  para 
tratar  de  la  unificaci6n  del  derecho  relative  &  la  letra  de  cambio  y  al 
pagar6  &  la  orden,  considera  el  que  suscribe  obligaci6n  inexcusable, 
que  se  dispone  4  cumplir,  la  de  rendirle  cuenta  de  su  mandato. 

S6Io  la  conciencia  de  los  altos  deberes  que  impone  la  distinci6n, 
cuanto  m&s  inmerecida  m&s  estimada,  de  ser  ele^iao  para  ostentar  la 
representaci6n  de  su  patria  en  un  Congreso  Intemacional,  puede 
justificar  la  aceptaci6n  de  un  cargo  tan  superior  &  mis  personales  con- 
diciones. 

Era  tan  importante  y  fundamental  la  materia  sometida  &  la  con- 
ferencia,  que  nubiese  requerido  el  concurso  de  las  personas  m&s  peritas 
en  el  derecho  mercantil  y  en  la  pr&ctica  del  comercio  y  de  la  Banca 
de  nuestro  pais;  pero  no  habiendo  sido  designada  ninguna  de  tales 
circunstancias,  el  delegado  del  ministerio  de  ^acia  y  jiisticia  ha 
tratado  de  suplir,  con  su  sollcita  y  perseverante  labor  eti  los  trabajos 
de  la  conferencia,  la  falta  de  m&s  valiosas  cualidades.     For  fortima 

{>ara  nuestro  pais,  han  sido  compensadas  tales  deficiencias  merced  & 
a  representaci6n  que  como  delegado  diplom&tico  de  Espafia  tuvo  en 
aquel  congreso  nuestro  dignisimo  Ministro  plenipotenciario  en  La 
Haya,  D.  Jos6  de  la  Rica  y  Calvo,  cuya  singular  competencia  en 
asimtos  comerciales,  unida  &  su  excepcional  cultura,  le  han  hecho 
merecer  en  el  mundo  diplom&tico  el  alto  concepto  de  que  goza. 

Para  que  tenga  el  presente  trabajo  la  utilidad  practica  que  4  sus 
fines  conviene,  se  ha  comprendido  en  61  cuanto  pueda  contribuir  al 
m&s  cabal  conociiniento  del  importantimo  asunto  a  que  se  refiere. 

Por  ello  se  consi^an,  en  pruner  tSrmino,  en  esta  parte  preliminar, 
los  antecedentes  de  la  conferencia  y  su  organizaci6n  y  funcionamiento; 
se  insertan  &  continuaci6n  las  respuestas  que  di6  por  escrito  el  delegado 
del  ministerio  de  ^acia  y  justicia  &  cada  imo  de  los  temas  del  Cuesti- 
onario,  con  arre^o  &  las  instrucciones  recibidas,  haciendo  resaltar 
su  coniormidad  6  desacuerdo  con  lo  estatuido  en  nuestro  c6digo  de 
comercio;  se  consignan  despuSs,  del  modo  m&s  sucinto  posible,  las 
opiniones  sustentaaas  por  la  representaci6n  de  Espafia  en  las  sesiones 
celebradas  por  la  secci6n  quinta,  &  que  le  correspondi6  pertenecer,  con 
expresi6n  de  la  resoluciones  adoptadas  en  ella  sobre  todas  y  cada  ima 
de  las  cuestiones  discutidas.  para  que  pueda  juzgarse  con  tales  datos 
c6mo  cumpli6  su  inisi6n  el  que  suscnbe;  y,  por  tiltimo,  se  inserta 
literalmente  el  texto  de  los  dos  anteprovectos  adoptados  por  la  con- 
ferencia para  ser  sometidos  &  la  consideraci6n  y  acuerdo  defimtiyo 
de  los  GoDiemos  representados. 
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Con  tal  suma  de  antecedentes  y  de  opiniones  podr&n  todas  aquellns 
entidades  y  corporaciones  &  auienes  tan  importaates  materias 
interesan^  y  este  es  el  fin  prmcii>ai  &  que  responde  el  presente  trabajo, 
elevar  al  Gobiemo  sus  observaciones,  si  asi  lo  estiman  oportxino,  part 

aue  puedan  ser  consideradas  y  estimadas  al  adoptar  resolucion 
efinitiva^  ya  sea  proponiendo  enmiendas  al  texto  votado  per  U 
conferencia^  6  ya  por  maiiifestaci6n  de  total  confonnidad,  si  i  tal 
soIuci6n  pudiera  llegarse. 

EI  Gobiemo  de  los  Pafses  Bajos,  &  propuesta  de  los  de  Alemania  £ 
Italia^  convoc6  &  una  conferencia  intemacional  para  tratar  de  la 
unificaci6n  del  derecho  relativo  &  la  letra  de  cambio;  y  como  base, 
primero  de  los  estudios,  despu6s  de  las  conclusiones  escritas,  y  final- 
mente  de  las  deliberaciones  de  la  conferencia,  que  las  concreto  en 
forma  de  anteproyectos,  remiti6  &  todas  las  naciones  invitadas  &  tan 
importante  congreso  un  detallado  Cuestionario,  comprensivo  de 
cuanto  interesa  examinar  y  resolver  en  materia  de  tanta  transcen- 
dencia  para  el  comercio  mundial. 

A  tan  calificado  Uamamiento,  para  ocuparse  de  una  de  las  materias 
que  revisten  hoy  mayor  importancia  por  el  incesante  desenvolvi- 
miento  del  comercio  y  por  la  universalidad  de  los  territorios  k  que 
sirve  de  intermediaria  la  letra  de  cambio  para  la  movilizacidn  de  la 
riqueza,  no  es  de  extraiiar  que  respondieran  41  Naciones,  es  deeir,  la 
casi  totalidad  de  las  que  gozan  del  bien  inestimable  de  la  civilizacion; 
y  que  todas  las  que  se  ban  hecho  representar  hayan  elegido  para  sus 
defegados,  con  la  tinica  excepci6n  del  que  suscribe,  &  personalidades 
de  las  m&s  significadas  en  la  c&tedra,  en  la  banca,  en  el  foro  y  en  1<» 
centros  oficiales. 

Inauguradas  en  La  Haya  las  sesiones  de  la  conferencia  intema- 
cional el  dia  23  de  Junio  de  1910,  con  asistencia  de  57  delegados, 
representantes  de  41  Naciones,  se  acord6  formar  fiye  secciones — dis- 
tribu^endo  en  ellas  &  todos  los  paises  representadoa — ,  y  adem&s  ima 
comisi6n  central  y  otra  de  derecho  intemacional  priyado. 

La  composici6n  de  las  Secciones  fu6  la  siguiente: 

Primera. — ^Argentina,  Bulgaria,  Francia,  Haiti,  Nomega,  Salvador 
y  Suiza.    Presidente,  Mr.  Lyon-Caen. 

Segunda. — ^Alemania,  Brasil,  Chile,  China,  Itaila,  Monten^ro, 
Rusia  y  Siam.  Presidente,  Mr.  Vivante. 

Tercera. — Costa  Rica,  Dinamarca,  Bran  Bretafia,  Hungila,  Jap6ii, 
Paises  Bajos  y  Uruguay.  Presidente,  Sir  Mackenzie  Chalmers, 

Ouarta. — ^Austria,  Luxemburgo,  M6xico,  Nicaragua,  Portugal  y 
Seryia.  Presidente,  Mr.  Fflix  Mayer. 

QuirUa. — ^B61gica,  Espafia,  Estados  Unidos  de  America,  Suecia, 
Turquia  y  Paraguay.    Presidente,  Mr.  Beemaert. 

La  comisi6n  central  estaba  formada  por  MM.  Simons,  Fischel,  Van 
Gelderen,  Mayer,  Hammerschl^,  Na^,  Beemaert,  De  Lan^aard 
Menezes,  Cloos,  Lyon-Caen,  Emest-ricard,  Chalmers,  JacKSon, 
Viyante,  Wurth-Weiler,  Asser,  Jitta,  Schneider,  Ehrensyard,  Carlin 
y  Osman  Halim  Bey,  y  presidida  por  el  Presidente  de  la  Conferencia, 
Mr.  Asser. 

La  comisi6n  de  derecho  intemacional  priyado  estuyo  presidida  per 
Mr.  Kriege,  v  de  ella  formaban  parte  MM.  Renault,  Beichmann, 
Beemaert  y  Asser. 

Se  acordd,  despufis  de  cambiar  impresiones  en  las  dos  primeras 
sesiones  plenas,  que  todas  las  Secciones  discutieren  y  yotasen  con- 
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clusiones  respecto  &  cada  uno  de  los  temas  del  Cuestionario,  excepto 
el  tUtimo.  que  seria  examinadO;  come  su  indole  exigia,  por  la  comisi6n 
de  derecno  intemacional  privado;  y  que  una  vez  terminados  esos 
trabajoSy  se  reuniese  la  comisi6n  central,  para  armonizar  y  refundir 
las  conclusiones  votadas  por  cada  una  de  las  cinco  Secciones,  realizado 
lo  cual,  se  someteria  el  trabajo  asi  elaborado,  &  las  deliberaciones  de 
la  conferencia,  en  sesi6n  plenaria. 

La  delegaci6n  espafiola,  que  habia  presentado  en  una  de  las  primeras 
sesiones  la  respuesta  del  ministerio  de  gracia  y  justicia  al  Cuestionario, 
redactada  en  francos,  y  con  sujeci6n  &  las  mstrucciones  recibidas^ 
tom6  parte  activa  en  los  trabajos  de  la  Secci6n,  no  pudiendo  hac^rlo 
en  las  de  la  coniisi6n  central,  por  no  haber  tenido  la  honra  de  per- 
tenecer  &  ella. 

Realizados  los  trabajos  conforme  al  plan  expuesto  y  tras  una 
laboriosa  ^estaci6n  de  que  puede  dar  idea  la  desacostumbrada  duraci6n 
de  sus  sesiones  y  el  gran  ntimero  de  6stas  (comenzaron  el  23  de  Julio 
y  no  finalizaron  hasta  el  25  del  si^iente  mes),  la  comisi6n  central, 
de  acuerdo  con  la  opini6n  de  casi  todos  los  delegados,  estim6  que 
ofrecia  evidentes  ventajas  la  redacci6n  de  las  conclusiones  definitivas 
en  fornia  de  anteproyectos  de  ley;  no  s61o  porque  asi  se  concretaban 
m&s  las  opiniones,  al  darlas  forma  de  preceptos,  sino  porque  f acilitaban 
el  ulterior  estudio  y  la  presentacite  de  enmiendas  para  la  discusi6n 
en  la  conf erencia  siguiente,  donde  habia  de  votarse  ^a  el  texto  aue 
habria  de  tener  fuerza  oblijgatoria  mediante  conyenios  6  Trataaos 
intemacionales.  En  cumplimiento  de  ese  acuerdo,  present6  en  las 
taltimas  sesiones  plehas  su  trabajo  que,  con  algimas  modificaciones  en 
ellas  propuestas,  constituye  el  texto  de  los  dos  anteproyectos,  acep- 
tados  no  m&s  que  con  este  car&cter,  y  que  yan  insertos  al  final. 

El  primero  es  un  anteproyecto  d.e  ''Conyenci6n  sobre  la  unifica- 
ci6n  ael  derecho  relatiyo  &  la  letra  de  cambio  y  &  pagar6  &  la  orden" 
contiene  26  articulos  y  tiene  meramente  el  car&cter  de  tratado  inter- 
nacionid.  El  segundo^  que  es  el  anteproyecto  de  una  ''Ley  imiforme 
sobre  la  letra  de  cambio  y  el  pagar6  &  la  orden"  ofrece  los  caracteres 
y  estructura  de  im  c6digo  del  derecho  cambiario,  f&cilmente  adaptable 
&  cualquiera  de  los  de  comercio  aue  se  hallan  en  yigor.  Consta  de  XIV 
capitulos  J  88  articulos,  y  en  6l  podr&n  apreciarse,  mediante  estudio 
comparatiyo,  las  materias  en  que  no  hay  completa  conformidad  de 
su  texto  con  las  conclusiones  yotadas  por  la  delegaci6n  espafLola. 

Al  remitir  el  gobiemo  holand6s  en  16  de  Septiembretiltimo  el  proto- 
colo  de  clausura,  que  contiene  el  texto  de  los  dos  anteproyectos  que 
la  conferencia  acord6  someter  &  la  apreciaci6n  de  los  Gooiemos  repre- 
sentados,  si  bien  &  condici6n  de  que  no  se  hiciesen  ptiblicos  hasta 
despu6s  del  15  de  Octubre,  manifiesta  su  deseo  de  que  el  Gobiemo 
espafLol,  como  lo  har&n  los  de  las  otras  naciones,  tenga  &  bien  parti- 
cipate, antes  de  1.^  de  Febrero  de  1911,  si  aprueba  los  citados  ante- 
Eroyectos  6  tiene  algunas  obseryaciones  que  hacer,  en  cuyo  case 
abr&n  de  remitirse  antes  de  la  expresada  fecha  para  que  puedan  ser 
comunicadas  &  los  otros  paises  que  asistieron  &  la  conferencia.  De 
este  modo  podr&n  ser  reciprocamente  conocidas  las  opiniones  de  todos 
los  paises  antes  de  la  ulterior  conferencia  que  ha  de  celebrarse  en 
La  Haya  en  Septiembre  del  pr6ximo  a£Lo,  con  el  mandato  de  ultimar 
definitiyamente  los  dos  proyectos,  &  fin  de  que  el  conyenio  pueda 
finnarse  entonces  por  los  plenipotenciarios  de  los  Estados  que  le  con- 
sideren  conyeniente  &  sus  intereses  comerciales. 
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T  con  objeto  de  que  todas  las  entidades,  corporaciones  y  peiBcaa- 
lidades  ^ue  por  raz6n  de  su  especial  competencia  est&n  Uamadas  &  dar 
su  opini6n  acerca  de  tan  importantes  anteproyectos  conozcan  1(» 
antecedentes  j  elaboraci6n  de  &3toSy  ha  estimado  el  que  subscribe  que 
no  debe  omitir^  al  rendir  al  Qobiemo  cuenta  de  su  mandate,  ningdn 
detalle  6  circunstancia  ^ue  pueda  constituir  elemento  de  juicio  pan 
apreciar  tanto  las  ventajas  como  los  inconvenientes  que  su  adopcidn 
pueda  ocasionar  al  comercio  espafiol^  en  su  m&s  amplia  acepci6n,  6 
sea  en  todas  las  relaciones  juridicas  y  econ6micas  que  nacen  del 
tr&fico  mercantil. 

Aunque  acaso  parezca  extrafiO;  se  ha  preferido  transcribir  el  texto 
original  de  ambos  anteproyectos,  6  sea  el  texto  francos,  no  s61o 
porque  la  cultura  de  las  {)ersonas  gue  ban  de  estudiarlos  hace 
mnecesaria  la  traducci6n,  sino  tambi6n  porque  las  imperfecciones 
inevitables  en  esta  clase  de  trabajos  podrfan  dar  ocasi6n  &  alg<in  error 
de  interpretaci6n.  Lo  mismo  se  hace,  por  iguales  razones,  con  el 
texto  de  las  preguntas  del  Cuestionario. 

Altamente  recompensado  se  considerarla  el  que  suscribe,  si  llegase 
k  reconocerse  por  cuantos  tengan  k  bien  examiaar  este  trabajo,  el 
sollcito  interns  de  la  delegaci6n  espafiola  de  que  prevaleciesen  en  U 
ley  uniforme  aquellos  preceptos  de  nuestra  legislaci6n  que  considera 
mds  justos  y  convenientes  que  otros  an&logos,  y  de  que  fuesen  aten- 
didas  las  observaciones  formuladas  para  alcanzar  la  mayor  perfecci6n 
posible,  asf  en  el  concepto  juridico  como  en  su  expresi6n  y  desenvol- 
vimiento*  y  quisiera  tambi6n  expresar  aquf  su  deseo  ae  que  tan 
modesta  labor  pueda  servir,  ya  que  no  de  estimulo,  de  punto  de  par- 
tida,  &  los  muchos  elementos  valiosos  con  que  contamos  en  nuestra 
patria,  para  que  tomen  parte  m&s  actiya  que  hasta  elpresente  en  la 
altisima  funci6n  c^ue  les  incumbe  de  orientar  &  los  Gobiemoe,  me- 
diante  la  exposici6n  de  sus  juicios  y  pareceres,  en  cuestiones  que 
afectan  tanto  &  los  intereses  generales  del  pais,  como  lo  son  cuantas  se 
relacionan  con  el  tr^fico  comercial  y  su  signo  m&s  caracterlstico. 

Si  esta  pretensi6n  parece  excesiya,  expuesta  por  quien  carace  de 
significacion  personal  pai*a  formularla,  sfryame  de  excusa  mi  vivlsimo 
anhelo,  estimulado  por  la  atm6sfera  aue  se  respira  en  los  Congresos 
internacionales,  de  que  Espafia,  cuyo  aerecho  cambiario  del  siglo  xvi 
contenla  pr&cticas  y  observancias  que  se  ofrecieron  luego  como  nove- 
dades  k  mediados  del  siglo  xix,  patentice,  como  puede  hacerlo,  que 
no  ha  decaldo,  por  fortuna,  aquel  alto  espiritu  de  rectitud  y  de  gran- 
deza  jurldica  aue  reyelan  nuestros  C6digos  inmortales,  y.que  tenemos 
dignos  descenaientes  de  aquellos  insignes  jurisconsultos  y  mercaderes 
que,  anticip&ndose  k  su  tiempo,  honraron  k  su  patria  con  la  publica- 
ci6n  del  libro  del  Consulado  ael  Mar,  del  C6digo  de  las  costumbres  de 
Tortosa,  de  las  Ordenanzas  de  Bilbao  y  del  C6digo  de  Comercio  de 
1^9. 

Eam6n  Sanchez  de  Ocana. 

Excmo.  Sr.  Ministro  de  Gragia  y  Justicia. 
Madrid  30  de  Octubre  de  1910. 


APPENDIX  G.  GENERAL  PAPERS  ON  THE  LAW  OF  BILLS 

OF  EXCHANGE, 


I.  HISTORY  OF  THE  JJi.W  OF  EXCHANGE. 

[From  Liol  UnlTerselle  but  le  Change,  by  Dr.  Fellz  Meyer,  ooanMllor  at  the  Court  of 

Appeals  of  Berlin.] 

The  first  attempts  made  toward  the  unification  of  the  law  relative 
to  bills  of  exchange  soon  followed,  although  cautiously,  its  division 
into  a  multiplicity  of  different  laws.  Indeed,  during  several  cen- 
turies the  law  of  exchange,  as  it  had  developed  from  the  usages  of 
Italian  commerce,  had  been  maintained  in  a  position  of  universal  use. 
It  is  only  as  a  result  of  the  development  attained  by  the  bill  of  ex- 
chan^,  thanks  to  the  extension  of  indorsement  beyond  the  banking 
world  and  outside  of  markets  and  fairs,  that  it  was  subjected  by  dii- 
ferent  legislative  systems  to  regulations  as  numerous  as  they  were 
varied. 

Indeed,  as  the  bill  of  exchange,  thanks  to  its  steadily  growing 
facility  of  circulation,  lost  its  character  as  a  simple  means  of  trans- 
ferring money,  was  transformed  into  an  instrument  of  credit,  became 
an  object  of  commerce,  and  rose  in  its  international  mission  until  it 
became  a  means  of  clearing  for  the  settlement  of  international  ac- 
counts, the  obstacles  and  the  diiliculties  resulting  for  its  circulation 
from  the  differences  which  marked  the  laws  in  force  became  more 
obvious.  In  view  of  the  character  of  the  bill  of  exchange,  it  is  easily 
understood  that  it  tends  essentially  to  the  uniformity  and  the  sim- 
plicity of  the  principles  and  the  rules  to  which  it  is  subjected.  To 
the  bill  of  exchange  applies  even  more  accurately  what  has  been  said 
of  commerce  in  general — ^that  its  operations  are  essentially  inter- 
national and  that  conflicts  of  laws  are  not  less  detrimental  than  armed 
conflicts  between  States  themselves. 

But  it  was  only  in  1847  that  this  multiplicity  of  laws  (felt  especially 
in  Germany,  because  there  existed  there  not  less  than  56  different 
codes  of  rules  on  bills  of  exchange,  established  upon  the  most  diver- 
gent bases)  led  to  the  creation  of  a  uniform  law.  This  end  was 
attained  upon  the  basis  of  the  Prussian  project  of  1847  and  as  a  result 
of  deliberations  which  took  place  at  Leipzig,  and  later  at  Nuremberg, 
between  competent  commercial  and  legal  experts.  The  result  was  a 
single  law,  of  which  the  text  was  promul^ted  in  the  different  States 
as  a  national  law,  and  which,  from  AprU  16,  1871,  became  a  law  of 
the  German  Empire,  which  proves  in  a  striking  manner  the  possi- 
bility of  unifying  the  law.  The  German  law  on  exchange  was  intro- 
duced into  Alsace-Lorraine  by  a  law  of  June  19,  1872,  and  into 
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Heligoland  by  an  ordinance  of  March  22, 1891.    The  same  legislation 
was  promulgated  in  Austria  on  January  26,  1850.^ 

Some  time  after  the  desire  to  assimilate  the  laws  on  bills  of 
exchange  arose  in  England.  The  idea  was  taken  up  by  two  socie- 
ties ^ — me  National  Association  for  the  Promotion  oi  Social  Science 
of  Lord  Brougham,  and  especially  by  the  society,  founded  in  1873, 
then  called*"Association  for  the  Reform  and  Codification  of  the  Laws 
of  Nations."  and  now  called  the  International  Law  Association.  At 
the  time  or  the  meetings  at  The  Hague,  at  Bremen,  at  Antwerp,  and 
at  Frankfort  on  the  Main,  from  1875  to  1878,  this  body,  in  its  reso- 
lutions known  as  the  "  Rules  of  Bremen,"  f umislied  a  basis  for  the 
thorough  examination  of  this  question.  The  work  was  resumed  by 
the  Legal  Academy  of  Scientists,  founded  at  Ghent  in  1873,  named 
the  Institute  of  International  L^w,  which  has,  in  its  meetings  at 
Turin,  Munich,  and  Brussels,  from  1882  to  1885,  prepared  on  biBs  of 
exchange  a  law  destined  to  serve  as  a  model  to  different  States  upon 
the  basis  of  a  project  presented  by  Mr.  C6sar  Norsa,  doctor  of  laws 
and  barrister  at  Milan. 

During  the  interval  the  Government  of  Belgium  also  occupied 
itself  with  this  question.  It  invited  in  1884  Governments  and  inter- 
ested circles  of  commerce  and  law  to  take  part  in  a  congress  which 
would  meet  at  Antwerp  on  the  occasion  of  the  Universal  Exposition 
at  Antwerp  in  1885.  It  authorized  a  commission  to  prepare,  upon 
the  basis  oi  the  work  of  Dr.  Norsa,  a  project  of  law  which  became  the 
object  of  the  deliberations  of  the  delegates  and  was  modified  and 
completed  at  the  second  Congress  of  Commercial  Law  hdd  at  Brussels 
in  1888. 

Another  international  conference  on  commercial  law,  again  pro- 
posed in  1895  upon  the  initiative  of  the  Belgian  Government,  failed 
to  take  place. 

However,  the  legislators  of  the  different  States  did  not  in  the 
meantime  remain  idle.  After  Belgium,  by  her  law  of  May  20,  1872, 
had  modified  upon  several  points  the  principles  of  her  French  code 
of  commerce,  which  went  back  to  the  ordinance  of  1673 ;  after  Hun- 
gary, Croatia,  and  Slavonia  had  framed  a  law  on  exchange,  as  article 
17  of  a  law  oi  1876,  the  Scandinavian  States — Denmark,  Sweden,  and 
Norway — reached  an  agreement  to  frame  the  law  of  May  7,  1880, 
which  was  identical  for  the  three  States,  and  is  also  applicable  to  the 
Faroe  Islands  and  to  Greenland,  and  whose  material  provisions  were 
also  put  in  force  in  Iceland  by  the  law  of  January  13, 1882.  Switzer- 
land created  her  code  of  contracts  on  June  14,  1881,  and  Great 
Britain,  at  the  instigation  of  the  Institute  of  Bankers  and  the  asso- 
ciated chambers  of  commerce,  promulgated  her  law  of  August  16, 

^The  Austrian  law  of  excbanee  departs  from  the  German  law  only  upon  a  few  points 
of  no  importance.  The  essential  difference  between  the  two  laws  bears  upon  the  promise 
of  Interest  In  the  bill  of  exchange  Itself — a  promise  which,  according  to  article  7  of  the 
Austrian  law,  inyolves  the  Inyalidity  of  the  bill  of  exchange  as  such,  while  by  the  terms 
of  the  German  law  this  promise  is  considered  as  nonexistent.  The  conference  of  Nurem- 
berg in  1857,  which  regulated  In  eight  new  resolutions  certain  divergences  which  had 
arisen  in  the  application  of  the  law,  presented  on  this  subject  two  alternative  projects,  of 
which  one  was  accepted  by  Germany  and  the  other  by  Austria.  Goldschmldt,  Zeitachrift 
flir  das  gesamte  Handelsrecht,  I.,  p.  545. — Grunhut,  Wechselrecht,  I.,  p.  344,  Rem.  20. 
The  modifications  introduced  Into  the  law  by  the  conference  of  Nuremberg  were  given  the 
force  of  law  In  Germany  by  decision  of  the  confederation  of  June  23,  1862.  When  the 
German  law  of  exchange  is  spoken  of  therefore  it  is  to  be  understood  that  the  Austrian 
lavCT  Is  Included 

*Vide  Cohn,  Beltrage  sur  Lehre  vom  einheitlichen  Wechselrecht,  p.  25  et  leq. ;  Cohn, 
Conferences,  p.  106  seq. 
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1882,  on  bills  of  exchange — a  law  which  is  applicable  to  the  four 
Norman  Islands — Guernsey,  Jersey,  Aldemey,  and  Stark — as  well  as 
to  the  Isle  of  Man,  and  finally  to  the  neighboring  islands  which  are  a 

gart  of  the  United  Kingdom,  including  the  islands  of  Orkney  and 
hetland.  Bj  the  decree  of  1884  the  aforesaid  law  was  also  intro- 
duced into  Gibraltar.  In  the  island  of  Malta,  on  the  contrary,  there 
still  exists,  by  virtue  of  ordinance  No.  13  of  October  2, 1867,  a  special 
law  on  exchange. 

More  recent  commercial  laws,  concerning  also  the  matter  which 
interests  us,  have  been  promuljgated  in  Italy,  April  2,  1882 ;  in  Spain, 
October  16,  1885 ;  in  Koumama,  April  6-18,  1887 ;  in  Portugal,  June 
28,  1888 ;  in  Bulgaria,  May  18-30,  1897 ;  and  in  Japan  in  1899.* 

Russia  fixed  her  law  in  regard  to  bills  of  exchange  by  a  law  of  May 
27  to  June  9,  1902,  applicable  to  the  entire  Empire  except  Finland, 
yhich  is  still  subject  to  the  law  of  March  29,  1858,  and  Poland^  an 
inaperial  territory,  where  the  code  of  commerce  of  1807  still  reigns 
without  modification. 

In  the  United  States  of  America,  the  conference  of  Detroit  author- 
ized the  committee  on  commercial  law  to  prepare  a  law  on  bills  of 
exchange  in  harmony  with  the  lemslation  of  England.  In  the  fol- 
lowing year,  at  ihe  conference  at  Barato^,  the  project  prepared  by 
this  committee  was  approved  and  acquired  the  force  of  law  at  once  in 
New  York  in  1897.  Since  then  the  project  has  been  adopted  with 
very  slight  modifications  by  27  States  enumerated  as  follows : 

In  1897,  by  Colorado,  Connecticut,  and  Florida;  in  1897-98,  by 
Virginia;  in  1898-99,  by  Massachusetts,  Maryland,  the  District  of 
Columbia,  North  Carolma,  North  Dakota,  Oregon,  Rhode  Island, 
Tennessee,  Washington,  Wisconsin,  and  Utah;  in  1901,  by  Arizona 
and  Pennsylvania ;  m  1902,  by  Iowa,  New  Jersey,  and  Ohio ;  in  1903, 
by  Idaho  and  Montana;  in  1904,  by  Kentucky  and  Louisiana;  in  1905, 
by  Kansas,  Michigan,  Missouri,  Nebraska,  and  Wyoming. 

It  is  anticipated  that  the  project  will  be  adopted  very  soon  in  the 
other  20  States  of  the  Union. 

It  is  to  be  recalled  also  that  since  1886,  the  Netherlands  have  had 
under  consideration  a  project  regulating  the  subject  of  bills  of  ex- 
change, which  has  not  yet  however,  acguired  the  force  of  law : 

At  the  congresses  and  assemblies  of  jurists^  which  were  held  be- 
tween 1870  and  1888,  there  was  also  much  discussion  of  the  same  ques- 
tions, but  there  has  been  since  then  a  pause. 

It  is  only  recently  that  the  question  which  occupies  us  to-day  has 
been  brought  to  the  front,  thanks  to  comparative  legislation — that 
younger  sister  of  the  science  of  the  law,  whose  object  consists  in  level- 
ing, by  comparing  them^  the  differences  which  separate  different  leg- 
islations. It  was  examined  at  the  International  Congress  of  Com- 
parative Law  which  was  held  at  Paris  at  the  time  of  the  Universal 

^  In  1882  Japan  promulgated  a  new  law  on  exchange.  It  was  first  modified  on  July  1, 
1893,  and  promulgated  under  Its  present  form  on  June  16,  1899.  It  is  not  possible  to 
enter  here  into  more  detail  in  regard  to  the  legislation  of  South  America  and  Central 
America.  It  will  suffice  to  remark  that  Venezuela  has  possessed  a  new  code  of  commerce 
since  April  19,  1904,  and  Peru  since  July  1,  1902.  The  Argentine  Republic  reformed  its 
code  on  September  10,  1862,  and  promulgated  it  under  a  new  form  on  October  5,  1889. 
The  provisions  relative  to  exchange  remained  the  same.  In  other  States  the  old  codes  are 
still  in  force,  and  even  in  Brazil  the  code  of  commerce  of  Jane  26,  1860,  has  not  ceased  to 
have  the  force  of  law. 

>  Such  as  the  assembly  of  jurists  of  1870  in  Hungary ;  that  of  1870  for  the  northern 
countries;  that  of  1880  in  Holland;  and  the  fourteenth  and  fifteenth  assemblies  of  the 
jurists  of  Germany. 
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Exposition  of  1900.^  It  was  touched  upon  anew  at  the  foiiy'Seoond 
annual  assembly  of  the  Society  of  Swiss  Jurists,  held  in  1901  at 
Chaux-de-Fonds,  at  the  time  of  the  deliberations  on  the  reform  of 
th6  laws  relative  to  exchange. 

It  is  gratifying  to  recognize  to-day  that  it  is  the  commercial  world 
which  has  once  more  found  a  means  of  calling  the  attention  of  the 
public  to  this  question  of  such  general  interest.  It  was  the  Chamber 
of  Commerce  of  Verona  which,  through  a  report  by  the  Chevalier 
Cerutti,  barrister,  submitted  it  for  examination  by  the  International 
Congress  of  Chambers  of  Commerce  and  Commercial  and  Industrial 
Associations  on  the  occasion  of  the  Universal  Exposition  at  Lie^  in 
1905.  This  assembly  put  it  on  the  program  of  the  Congress  of  Milan. 
It  would  seem — a  remark  which  has  been  made  before — that  the 
universal  expositions,  which  draw  together  the  representatives  of 
commerce  and  industry  and  at  which  are  felt  in  the  strongest  manner 
on  the  one  hand  the  differences  of  legislations  and  on  the  other  the 
solidarity  of  the  commercial  and  industrial  world,  offer  the  most 
favorable  field  to  the  extension  and  the  development  of  the  ideas  for 
the  unification  of  the  laws  of  exchange. 

Although  the  conception  so  often  set  forth  of  a  single  and  general 
law  applying  to  the  entire  world  may  seem  to  be  ^n  Utopia,  it  is 
certain  that  m  the  domain,  which  is  essentially  a  formal  one,  of  the 
bill  of  exchange,  whose  origin  is  evervwhere  the  same  and  which, 
when  allowance  is  made  for  all  special  and  national  circumstances, 
is  subject  to  general  conditions  which  are  always  and  everywhere  the 
same  for  the  commerce  and  industry  of  the  entire  world,  the  unifica- 
tion of  the  laws  which  govern  this  subject  is  not  beyond  the  limits 
of  things  possible.  Brocher,  in  speaking  of  the  bill  of  exchange,  says 
with  reason : 

Simple  Instrument  of  private  or  commercial  transactions,  free  from  all  bonds 
which  subject  it  to  dependence  upon  moral,  religious,  or  social  ideas,  the  bill 
of  exchange  seems  to  raise  only  technical  questions  and  to  present  a  cfaaracter 
of  abstraction  eminently  fitted  to  favor  unity.* 

It  can  not  be  concealed,  certainly,  that  in  the  absence  of  a  world- 
Areopagus  the  identity  of  laws,  even  when  actually  attained,  is 
jeopardized  by  the  diversity  in  their  interpretation  which  is  inevi- 
table with  judges  of  different  races,  guided  by  the  principles  of 
divergent  civil  laws.  This  disadvantage  might  disappear,  however, 
at  least  in  part,  after  a  certain  time,  by  means  of  an  international 
agreement.  It  will  suflBice  to  recall  here  the  statutes  of  Nuremberg, 
which  were  born  from  an  international  agreement  and  have  by  the 
application  of  a  single  law  put  an  end  to  controversies  of  interpreta- 
tion in  the  different  States  of  Germany.  In  our  day  the  conferences 
at  The  Hague  are  accomplishing  a  similar  task  upon  the  international 
field  of  civil  law,  of  procedure,  of  laws  on  failures,  and  of  private 
law.  But  all  this,  in  view  of  the  imperfection  of  human  institutions, 
has  an  importance  only  secondary  compared  with  the  advantages 
which  would  be  offered  for  the  entire  world  by  the  unification  of  the 
laws  of  exchange. 

^The  sixth  point  of  the  program  of  the  aforesaid  congress  bore  upon  the  necessity  In 
comparative  law  of  studying  the  jurldldal  and  national  doctrines  on  institutions — applica- 
tion to  the  bill  of  exchange — according  to  the  bulletin  of  the  Society  of  ComparatiTe 
Legislation,  vol.  29,  p.  785  et  seq.  The  "  rapporteur  "  was  B.  Thaller,  professor  at  the 
faculty  of  law  at  Paris. 

3  Etudes  sur  la  lettre  de  change  au  point  de  yue  International,  par  Ch.  Brocher,  dans 
la  ReTue  du  Droit  international,  1874,  pp.  5,  196. 
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Two  means  are  offered  for  escaping  from  the  present  state  of  con- 
fusion. One  might  be  contented  wim  laying  down  rules  serving  to 
aid  in  the  solution  of  conflicts  between  diverse  legislations,  and  thus 
to  suppress  the  numerous  doubts  which  arise  every  time  upon  the 
law  which  should  be  applied.  But  the  merchant,  who  is  not  abl^  to 
familiarize  himself  with  the  law  of  foreign  countries,  would  hardlj 
find  any  advantages  in  knowing  which  law  should  be  applied  in  this 
or  that  particular  case,  so  much  the  more  as  it  is  not  always  possible 
for  him  to  foresee  at  the  moment  of  issuing  or  negotiating  a  bill  of 
exchange  through  what  country  it  mav  pass.  It  is  for  the  realm 
of  international  private  law  that  it  ought  to  be  reserved  to  lay  down 
the  rules  of  conflicts  of  law  and  thus  to  blaze  the  way  to  the  unifica- 
tion of  the  laws  on  exchange. 

Unity  of  legislation  remains  from  every  point  of  view  the  most 
practicable  means.  Before  it  is  possible  to  form  a  decision  on  the 
method  to  be  followed  to  accomplish  this  unification,  it  is  necessary 
to  ask  if  the  contrasts  of  the  laws  now  in  force  concerning  bills  of 
exchange  do  not  rest  upon  an  irreconcilable  diversity  of  principles, 
since  then  the  end  proposed  could  be  attained  only  by  sacrificing  one 
principle  to  another ;  while  otherwise,  the  decision  taKen  in  one  sense 
or  another  would  not  modify  the  essence  of  the  system  and  would 
permit  harmony  to  be  attained  more  easily  by  considerations  of  a  civil 
and  political  nature. 

Among  the  laws  in  force  concerning  bills  of  exchan^  may  be  dis- 
tinguished, apart  from  several  intermediate  varieties,  three  principal 
types — the  German,  the  French,  and  the  Anglo-American. 

The  German  law,  regarding  the  bill  of  exchange  as  independent  of 
the  transaction  which  torms  its  basis,  transforms  the  obligation  into 
an  abstract  promise  to  pay  a  certain  sum.  As  a  result,  to  assure  its 
circulation,  it  subjects  the  document  to  a  severe  formalism,  without 
favoring,  nevertheless,  the  dishonest  individual  who  was  perfectly 
conscious  at  the  time  when  he  acquired  the  rights  resulting  from  the 
bill  that  the  document  was  at  variance  with  me  realstate  of  things, 
or  who  would  have  discovered  it  if  he  had  given  the  necessary  atten- 
tion. The  French  law,  on  the  other  hand,  faithful  to  its  tradition, 
persists  in  considering  the  relations  which  exist  between  the  bill  oi 
exchange  and  the  operation  which  is  the  cause  of  it.  According  to 
this  law  the  bill  of  exchang:e  is  only  the  instrument  by  means  of  which 
the  contract  of  exchange  is  carried  out,  although  it  also  has  aban- 
doned the  ancient  theory,  according  to  which  the  bill  of  exchange 
was  only  a  contract  made  for  the  purpose  of  transporting  a  sum  of 
money  from  one  place  to  another.* 

To  the  strict  written  obligation  of  the  German  law  is  opposed  the 
theory  of  the  contract  by  mutual  consent  (contrat  consensuei),  which 
at  the  close  of  the  eighteenth  century  still  dominated  everywhere  the 
regulation  of  bills  of  exchange,  and  which  had  succeeded  in  pervading 
the  German  law,  where  vanishing  traces  of  it  are  still  found.^ 

The  Anglo-American  grouj)  tends  to  mitigate  narrow  formalism, 
while  preserving  equity.  It  is  obliged,  consec[uently,  to  recur  con- 
stantly to  the  basis  of  the  transaction,  the  origin  of  the  bill  of  ex- 

^  Of.  Cohn :  Beltrace  sur  Lehre  yom  einheltllchen  Wechaelrecht.  p.  88 ;  y.  Canstein, 
Das  Wecbselrecht  Osterrelcbs,  p.  287 ;  Spaing,  FranzoBiBches,  Belgisches  and  EngUscbes 
Wechselrecbt;  p.  8 ;  Lelst,  Der  Wechselprotest,  p.  152. — ^Traitfi  de  Droit  commercial  par 
Lyon-Caen  et  Renault,  IV,  No.  84,  p.  26. 

•  Of.  Lehmann,  Lebtbacn  dei  deatBclien  Wecbeelrechta,  p.  110,  par.  84. 
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change,  although  in  principle  it  considers  the  latter  as  indep^ident 
of  the  material  facts  which  have  given  it  birth.  This  appears  espe- 
cially in  the  solution  given  by  this  law  to  the  question  as  to  the  jurid- 
ical importance  of  the  cover  which  the  drawer  has  to  furnish  to 
the  drawee.  On  this  point  Great  Britain  (except  Scotland)  and 
Ajmerica  support  in  substance  the  German  conception.^ 

To  the  German  group,  besides  Austria,  are  allied  Finland,  Italy, 
Switzerland,  Hungary,*  with  Transylvania,  Croatia  and  Slavonia, 
Bulgaria,  Bosnia  and  Herzegovina  (where  the  Austrian  law  on  bills 
of  exchange  went  into  operation  without  essential  modifications, 
November  1, 1883),  Portugal,  Roumania,  Russia,  and  Japan.  Among 
the  States  of  South  America,  Peru  and  Venezuela '  have,  in  their  most 
recent  codes  of  commerce  aaopted  the  German  system.    The  Dutch 

{)lan  already  cited  also  deserves  mention  here.  In  Servia  new  legis- 
ation  on  bills  of  exchange  is  in  preparation,  similar  to  the  German 
type,  and  it  appears  that  even  China,  who  is  engaged  at  the  present 
time  in  reforming  her  civil  law,  has  published  in  part  a  new  code  of 
commerce  conforming  to  the  Japanese  system,  ana  at  the  same  time 
to  the  German  system. 

Conforming  in  an  absolute  manner  to  the  French  type  are  the  most 
recent  laws  on  bills  of  exchange  of  those  countries  which  have  adopted 
almost  word  for  word  in  this  matter  the  French  code  of  commerce — 
Luxemburg,  Greece,  Monaco,  Turkey,  Samos,  and  Crete,  Poland,  even 
the  Dutch  code  of  commerce  of  April  10,  1838,  and  Servia  with  her 
code  of  commerce  of  July  26, 1860 — these  last  two,  it  is  true,  not  with- 
out important  modifications.*  The  same  may  be  said  of  the  Egyptian 
code  of  commerce  of  November  13,  1883,  and  of  the  older  codes,  with 
a  Franco- Spanish  inspiration,  employed  in  South  America,  among 
which  the  Argentine  code  of  commerce  of  October  5,  1889,  merits 
special  mention,  since  it  has  served  as  a  model  to  other  States  of 
Spanish  America. 

The  laws  of  Malta,  of  Belgium,  and  of  Spain  occupy  an  intermedi- 
ate position.  The  first  has  more  points  of  contact  with  the  German 
than  with  the  French  law.* 

^Although  the  Anj^lo-Amerlcan  laws  on  exchange  approach  more  nearly  the  German 
than  the  French  system,  they  can  not  be  classed  in  the  German  group.  The  course  of 
the  examination  will  make  this  clear.  Cf.  Pappenheim  dans  Goidscnmldts  Zeltschrlft 
fur  das  Kesamte  llandelsrecht,  T.  28,  p.  647. — Uiesser  dans  la  Zeitscbrift  fur  yergleich- 
ende  Rechtswlssenschaft,  VII,  p.  26.  note  6. 

Spaing,  Ibid.,  p.  5. — Bettelheim,  Das  Internationale  Wechselrecht  Osterreichs,  p.  5. 

Contra :  Cohn  loc.  cit.,  p.  38. 

'The  German  law  on  exchange  was  promulgated  In  Hungary  and  in  Croatia  on  Jan- 
uary 25,  1850.  In  1861  a  return  was  made  in  the  first  of  these  countries  to  the  Hun- 
garian law  of  1840,  and  the  additional  provisions  of  1844 ;  by  a  law  of  June  5,  1876, 
the  new  ordinance  on  exchange  went  into  operation. 

Cf.  Goldschmidt,  Zeltschrlft,  T.  5,  p.  464. — Grunhut,  Wechselrecht,  T.  1,  p.  263. 

Cohn.  Zeltschrlft  fur  vergleichende  Rechtswlssenschaft,  T.  4,  p.  6. — In  Croatia  and  in 
Slavonia  the  German  law  on  exchange  has  remained  in  force.  In  consequence  of  the  law 
of  unification  of  1868  the  new  law  on  exchange,  in  conformity  with  the  Hungarian  law, 
was  promulgated  in  1877  in  the  Croatian  tongue  as  the  common  law  of  the  Hungarian- 
Croatian  Parliament. 

*  Venezuela  exacts  the  designation  of  the  bill  of  exchange.  Ignores  the  clause  to  order, 
the  mention  of  the  value  received,  and  the  clause  for  remittance  from  place  to  place 
(art.  362),  recognizes  indorsement  in  blank  (art.  373),  excludes  the  theory  of  cover  In 
the  laws  on  exchange,  and  considers  the  promise  of  interest  set  forth  In  a  bill  as  Inyalld 
(art.  365,  par.  2),  etc.  It  appears  beyond  doubt  that  the  Italian  law  served  as  a  model 
to  the  legislators  of  Peru  and  of  Venezuela. 

♦Thus  the  Dutch  law  rejects  the  French  theory  on  the  question  of  cover.  The  holder 
of  a  protested  bill  has  no  right  to  the  cover  (art.  110).  Holland,  moreover,  recogni2e8 
indorsement  in  blank  (art  136). 

*Thu8  the  holder  of  a  protested  bill  of  exchange  has  no  right  over  the  cover;  in  the 
case  of  a  bill  of  exchange  not  accepted,  the  cover  belongs  to  the  assets  of  the  party  who 
has  failed,  and  In  case  of  a  bill  of  exchange  accepted  it  returns  to  the  acceptor  (Art 
117)  ;  on  the  other  hand,  the  indication  of  the  value  furnished  is  necessary  and  not  the 
designation  "bill  of  exchange"  nor  the  clause  "to  order"  (Art  106). 
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The  question  under  what  head  should  be  put  the  Belgian  legislation 
on  bills  of  exchange  of  Ma^  20,  1872,  has  given  rise  to  warm  contro- 
versies. In  its  exterior  divisions  and  in  certain  of  its  provisions 
it  follows  the  tendencies  of  the  code  of  commerce.  It  has  not,  for 
example,  separated  the  obligations  arising  from  bills  of  exchange 
from  the  basis  of  the  transaction  resulting  from  cover,  and  it  has 
made  numerous  breaches  in  the  narrow  and  exclusive  system  of  Ger- 
man formalism.  On  other  essential  points,  as  for  example,  for  value 
received,  and  for  indorsement  in  blank,  it  conforms  to  the  German 
type.*  It  is  almost  the  same  with  Spain,  which  not  only  indorses 
the  theory  of  cover  for  the  rights  which  the  holder  has  against  the 
drawer  under  the  bill  of  exchange,  but  which,  by  requiring  the  men- 
tion of  the  value  received,  makes  of  the  countervalue  due  by  the 
purchaser  to  the  drawer  a  part  of  the  obligation,  and  at  the  same 
time  gives  more  weight  to  considerations  of  equity,  to  the  detriment 
of  precision  of  form — as,  for  example,  in  the  case  of  vis  major — ^but 
which,  on  the  contrary,  attaches  no  importance  to  remittance  from 

Elace  to  place  nor  to  the  clause  to  order,  and  permits  indorsement  in 
lank.  The  general  impression  which  is  left  by  the  two  systems  of 
legislation  last  referred  to  is  that  they  gravitate  rather  toward  the 
French  than  the  German  system. 

If  we  consider  the  respective  domains  of  the  different  systems  of 
Europe,  according  to  territorial  extent  and  the  number  of  persons 
subject  to  them,  we  obtain  the  following  tables: 

A.  GERMAN  GROUP. 


Country. 


Oennany 

Austria 

Hungary 

Bo^a  and  Henegovina 

Russia  (Europe) 

Finland. 

Italy 

Switzerland 

Portugal 

Roumaola 

Demnark,  the  Faroe  Islands,  and  Greenland 

Norway 

Sweden 

Bulgaria 

Total 


.Afealn 

square  kilo- 

meters. 


4, 


540,743 
800,006 
324.851 

51,028 
889,062 
373,604 
286,682 

41,324 

89,372 
131,363 
232,739 
321,477 
447,862 

96,345 


8,126,460 


Popula- 
tion. 


60,605,188 

27,240,797 

20,113,733 

1,737,000 

106,650,900 

2,857,088 

33,603,595 

3,327,336 

6,016,267 

6,392,273 

2,665,133 

2,299,827 

5,260,811 

3,744,283  ' 


280,404,176 


B.  FRENCH  GROUP. 


France 

Greece 

Luxemburg 

Monaco 

The  Netherlands 

Poland 

Servla 

Turkey 

Samoa 

Crete 

Total 


636,464.0 

64,679.0 

2,586.0 

1.6 

33,078.6 

127,319.0 

48,303.0 

169,317.0 

468.0 

8,618.0 


990,834.1 


39,060,000 

2,433.806 

236,543 

15,180 

6,609,659 

10,607,300 

2,676,980 

6,130,200 

63,^4 

309,666 


67,082,767 


1  Of.  Pappenheim  in  GoldBchmidt :  ZeiUchritt,  Vol.  XXYII^  p.  084.    Biener,  ZeUiohrift 
fur  vergMoh^nde  Beoht$tDi8»en9ohatt,  Vol.  YiL 
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G.  ANGLO-AMERICAN  GROUP. 


Ooimtry. 

Area  In 

■qoarektlo- 

meten. 

¥1  II   Bl^l  ■ 

Gnat  Brltftln  and  Gibraltar ........^  .  ..  .  . 

3H879 

«,74MW 

D.  INTERMEDIATE  GROUP- 

B^riiixn .  .    .  . 

20,466 

407,244 

323 

7.074,910 

Bpftip.  the  BftlmiTfiflL  aiifl  PItyiufN! . 

18,249,110 

ifaito. .v: ..™.:. ..:....:.:..::.::;::.::;;::::::::::;::: 

313.738 

Total 

527,022 

25.537.750 

The  laws  on  exchan^  have  not  yet  been  codified  in  Montenegro, 
nor  in  the  little  Republics  of  San  Marino  and  Andorra. 

Outside  of  Europe  the  domain  regulated  by  the  German  law  on  ex- 
change extends,  as  we  have  seen,  to  Japan,  with  an  area  of  417,412 
square  kilometers  and  a  population  of  50,853,590  souls,  as  well  as  to 
Peru,  with  a  population  of  4,559,550  souls  for  1,043,9(X)  square  kilo- 
meters. To  the  French  group  should  be  added  all  of  Central 
America  and  South  America.  The  Anglo-American  category  is  in- 
creased by  the  addition  of  the  United  States  of  America,  with  an 
area  of  9,420,670  square  kilometers  and  a  population  of  81,752,000 
souls.^ 

The  figures  above  given  constitute  a  striking  testimony  in  support 
of  what  we  have  said  above — that  in  the  whole  of  Europe  existing 
tendencies  ar^  in  favor  of  an  obligation  abstract  and  formal,  as  it  is 
defined  by  the  German  legislation  on  the  bill  of  exchange.  We  are, 
however,  still  far  distant  irom  unity,  even  in  what  concerns  European 
legislation  on  this  subject.  Indeed,  without  going  beyond  the  various 
European  groups,  dinerences  are  encounter^  whose  scope  is  consid- 
erable in  many  particulars  and  which  sometimes  seem  to  impair  the 
principles  which  have  served  as  the  basis  of  the  various  legislative 
systems. 


^  These  figures  are  taken  from  the  work  of  Otto  Hubner,  Tableaux  g^Sographlques  et 
statlstlques  de  toua  lea  pays  de  la  terre,  Mit4  par  M.  le  Professeur  von  Juraacliek»  Edi- 
tion de  1906. 


H,— THE   NEW  TORK  AND   ENGLISH  lAW   COMPARED. 
The  New  Yobk  Negotiable-Instbuments  Law. 

[By  Sir  Mackensle  Chalmera,  K.  C.  B.,  C.  S.  I.,  read  before  the  Institute  of  Bankers  on 

Wednesday,  Jan.  13,  1909.]  ■ 

Nearly  30  years  ago  (March,  1881)  I  had  the  honor  of  reading  before  you  a 
paper  in  which  I  suggested  the  desirability  of  attempting  to  codify  the  law 
relating  to  bills,  notes,  and  checks.    The  law  relating  to  these  instruments  was 
at  that  time  embedded  in  18  statutes,  and  about  2,600  decided  cases.    The  latest 
American  work  of  authority  (Daniel  on  Negotiable  Instruments),  which  referred 
to  the  Bnglish  as  well  as  the  American  decisions,  cited  more  than  7,000  cases. 
In  spite  of  this  plethora  of  authorities,  there  were  still  several  gaps  in  the  law, 
as  well .  as  contentious  points.    The  Institute  of  Bankers  approved  the  idea  of 
codification  and,  under  instructions  from  them,  I  prepared  a  draft  bill,  using 
as  the  basis  a  digest  of  the  law  of  bills  of  exchange,  which  I  had  published  In 
1878.     The  draft  was  carefully  revised  by  a  committee  of  your  council,  and  the 
bill  was  Introduced  by  Lord  Avebury,  your  then  president.    The  bill  originally 
did  not  apply  to  Scotland,  but  it  was  extended  to  Scotland  by  the  House  of 
Lords,  with  a  saving  for  two  special  Scottish  rules,  so  that  the  act,  when  passed, 
applied  to  the  whole  of  the  United  Kingdom.    I  dare  say,  with  our  present 
experience.  If  we  did  the  work  over  again,  we  could  do  it  better.    But,  on  the 
whole,  I  think  we  may  be  satisfied  with  the  result  of  our  labors.    The  act  has 
giv^i  rise  to  but  little  litigation.    It  settles  with  reasonable  clearness  most 
of  the  points  which  arise  in  ordinary  business.    I  am  cfV^are  that  my  friend 
Sir  John  Paget,  in  the  new  edition  of  his  excell^it  book  on  banking,  has  called 
attention  to  various  doubtful  questions  which  still  await  solution,  to  the  satis- 
faction of  the  lawyers,  and  to  the  discomfort  of  men  of  businesa    But  no  code 
can  foresee  every  ease  that  may  arise,  or  provide  against  the  eccentricities  of 
individuals,  or  always,  answer  the  ever-recurrent  question  which  of  two  Innocent 
persons  is  to  suffer  for  the  fraud  of  some  third  party. 

The  act  at  any  rate  has  had  one  gratifying  and  hardly  hoped  for  result 
Most  of  our  Colonies  have  adopted  it,  with  or  without  some  small  modifications 
to  adapt  it  to  local  circumstances.  With  such  cosmopolitan  instruments  as  bills 
of  exchange,  it  surely  is  a  gain  to  have  the  same  rules  of  law,  stated  in  same 
words,  not  only  for  the  United  Kingdom,  but  for  the  dominions  of  the  Crown 
beyond  the  8ea& 

This  evening  I  wish  to  call  your  attention  to  the  American  statute,  or,  rather, 
statutes,  codifN^ing  the  law  relating  to  negotiable  instruments,  and  to  compare 
them  Witt  the  English  bills  of  exchange  act  If  English  men  of  business  felt 
the  want  of  a  code,  our  American  cousins  felt  it  just  40  times  more,  for  they 
have  40  different  States  with  40  independent  systems  of  judicature.  The  deci- 
sions of  the  courts  of  one  State  are  not  binding  authorities  in  any  other  State. 
Of  course  they  are  cited  and  considered,  but  they  are  not  authoritative,  and  I 
am  afraid  the  best  of  lawyers  differ  in  their  opinions  as  much  as  the  best  of 
doctors  are  said  to  do.  Suppose,  for  example,  a  question  arises  as  to  the 
effect  of  the  insertion  of  the  name  of  a  fictitious  payee  in  a  bill  of  exchange. 
It  may  be  decided  one  way  in  New  York  State  and  in  another  way  in  the  con- 
tiguous State  of  Connecticut  There  is  a  further  complication.  If  the  bill  In 
question  is  drawn  in  Connecticut  on  New  York,  the  Federal  courts  have  Juris- 
diction, and  a  third  rule  may  be  laid  down,  which  is  binding  in  interstate  mat- 
ters, but  not,  as  I  understand,  on  the  various  State  courts.  As  a  consequence 
of  this  state  of  affairs,  reported  cases  in  America  increase  and  multiply  like 
rabbits  in  Australia.  No  ordinary-sized  house  could  contain  a  complete  set  of 
all  the  American  law  reports.  Our  American  cousins  are  practical  people,  and 
they  came  to  the  conclusion  that  legislation  must  be  resorted  to  in  order  to 
introduce  something  like  uniformity.  But  there  was  a  difilculty  in  their  way. 
The  law  relating  to  bills  of  exchange  is  a  matter  for  the  various  State  legls 
latnres  and  not  for  Congress,  so  that  there  was  no  possibility  of  getting  a  law 
which  should  apply  throughout  the  Union.  They  therefore  created  a  commis* 
Bion  on  uniform  laws.    The  function  of  the  commission  was  to  draw  up  model 
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bills,  or  draft  laws,  and  then  to  persuade  the  various  State  legislatures  te 
enact  these  laws  for  their  own  territories  as  far  as  possible  in  identical  terma.^ 
The  first  subject  taken  up  by  the  commission  was  that  of  negotiable  instn- 
ments.  The  drafting  of  the  measure  was  intrusted  to  the  able  handa  of  Mr. 
J.  J.  Crawford,  of  the  New  York  bar.  In  association  with  a  sul)committee  of 
the  commission,  presided  over  by  the  late  Judge  Brewster,  of  Gonnecticiit 
The  first  State  to  adopt  the  new  law  was  New  York,  in  1897.  By  1901,  16 
other  States,  Including  all  the  great  New  England  mercantile  States,  bad 
adopted  it,  and  since  then,  I  believe,  some  other  States  have  followed  salt 
We  may,  then,  take  the  New  York  negotiable-instruments  law  as  the  tyiMcal 
and  standard  law  for  discussion  this  evening.'  In  point  of  form  it  differs 
from  our  act  We  deal  first  with  the  bill  of  exchange  as  the  original  and  ^rplcal 
negotiable  Instrument,  and  then  state  the  provisions  specially  applicable  to 
checks  and  promissory  notes.  The  New  York  law  first  collects  all  the  provlsioitf 
common  to  the  three  classes  of  instruments,  and  then  deals  separately  with 
the  special  provisions  applicable  to  bills,  notes,  and  checks,  respectively.  I  do 
not  know  that  there  Is  much  to  choose  in  point  of  convenience  between  the 
two  methods  of  arrangement  Then  the  New  York  law  Is  split  up  into  many 
more  sections.  It  contains  332  sections,  while  our  act  contains  100.  This  sab- 
division  often  makes  for  clearness,  but,  as  you  are  aware,  sections  of  actsc 
have,  in  England,  to  be  reduced  in  number  as  far  as  practicable  for  parlia- 
mentary reasons.  Ck)mlng  now  to  the  substance  of  the  New  York  law,  most  of 
its  provisions  correspond,  word  for  word,  with  the  provisions  of  the  Englisb 
act  We  have  the  same  rules  laid  down  in  the  same  terms.  In  a  few  case^ 
the  English  rule  is  reenacted  in  shorter  and  sometimes  simpler  language.  Sn 
far  as  the  English  and  American  rules  correspond,  there  is  no  need  for  farther 
comment.  I  propose  this  evening  to  direct  your  attention  to  the  more  salient 
points  in  whtch  the  New  York  law  deliberately  lays  down  a  rule  which  departs 
from  the  English  rule.  In  London  and  in  New  York  we  have  two  great  busi- 
ness communities,  both  speaking  the  English  language,  and  both  owing  alle- 
giance to  the  £]ngllsh  common  law.  They  have  so  much  in  common  in  their 
business  relations  that  when  they  agree  to  part  company  it  must  be  of  interest 
to  inquire  into  the  reason  for  divergence,  and  to  consider  which  of  the  two 
rules  is  the  sounder  from  a  practical  point  of  view. 

To  begin  with  we  may  note  certain  omissions  in  the  New  York  law. 

In  the  first  place  the  New  York  law  is  confined  to  instruments  which  In  their 
origin  are  negotiable.  Nonnegotiable  bills  and  notes  are  left  to  the  mercy  of  the 
common  law.  In  some  States  they  are  regarded  as  mere  civil  obligations,  while 
in  others  the  law  relating  to  negotiable  instruments  is  applied  to  them,  so  far 
as  it  can  be  applied,  as  is  the  case  in  England.  Moreover  the  New  York  law 
sticks  to  common-law  rule  that  an  instrument  to  t>e  negotiable  must  originally 
be  made  payable  either  to  order  or  bearer  (see  sec.  20).  Our  act,  as  yon  know, 
treats  a  bill  payable  to  G  as  in  legal  effect  payable  to  G  or  order  (sec.  8  (4)). 
But  nonnegotiable  bills  and  notes  are  not  of  much  importance  from  a  business 
point  of  view. 

Secondly,  the  New  York  law  omits  the  provisions  of  our  section  72,  which 
deals  with  the  confilct  of  laws.  I  take  it  the  reason  of  this  omission  is  that 
such  provisions  would  be  beyond  the  powers  of  the  State  legislatures.  Interstate 
or  international  matters  would,  I  suppose,  come  within  the  province  of  the 
Federal  Legislature.  Similar  reasons  may,  perhaps,  account  for  the  omissimi 
of  provisions  corresponding  to  our  section  57,  which  deals  with  damages  and  re- 
exchange. 

Thirdly,  the  New  York  law  does  not  provide  for  the  crossing  of  checks.  There 
was  a  philosopher,  whose  name  I  forget,  who  said  he  could  imagine  a  universe 
where  two  parallel  straight  lines  might  meet  and  inclose  a  space.  Most  English 
people  would  find  it  equally  difficult  to  imagine  a  business  conmiunity  which 
could  dispense  with  crossed  checks.  But  the  fact  remalhs  that  crossed  check.'^ 
are  a  purely  English  institution.  I  can  not  find  any  trace  of  them  either  in 
America  or  on  the  Gontinent  The  reason  I  can  not  tell.  Perhaps  some  one 
here  this  evening  may  be  able  to  suggest  it 

Fourthly,  I  find  no  provision  corresponding  to  section  60  of  the  bills  of  ex- 
change act,  which  protects  a  banker  who  in  good  faith  pays  a  check  held  under 

^  There  1b  nothing  new  under  the  Bun.  A  similar  plan  was  adopted  before  the  nnlfica- 
tion  of  Germany.  A  draft  law,  i.  e.,  the  German  general  exchanye  law,  1849,  was  pre- 
pared, and  then  it  was  enacted  In  each  of  the  constituent  States  of  the  Zollvereln,  with  or 
without  Blight  modification,  bv  what  were  known  as  Introductory  laws. 

*Mr.  Crawford  has  publlahed  a  useful  edition  of  the  New  York  law,  tn  which  he 

ednts  out  the  slight  modiflcationB  made  by  the  different  States  when  enacting  the  law 
r  their  own  territories. 


«t 


IKTEBNATIONAL  OONFEBENCE  ON  BILLS  OF  EXCHAKGE.       433 

a  forged  indorsement  As  bankers  yon  will  appreciate  the  Importance  of  this 
omission. 

We  now  come  to  the  positive  provisions  of  the  New  York  law  in  which  It 
differs  from  onr  a(!t. 

(1)  New  York  law,  section  21  (6),  which  corresponds  generally  with  section 

0  of  our  act,  further  provides  that  a  bill  or  note  is  not  to  be  invalid  because  it  is 
to  be  paid  "  with  costs  of  collection,  or  an  attorney's  fee  in  case  payment  shall 
not  be  made  at  maturity."  This  settes  a  question  which  was  much  in  dispute 
in  the  States,  but  is  not,  I  think,  of  much  Importance  from  an  English  point  of 
view. 

(2)  New  York  law,  section  24  (4),  expressly  validates  instruments  which 
give  the  holders  an  election  to  require  something  to  be  done  in  lieu  of  pay- 
ment of  money,"  e.  g.,  to  take  payment  In  money  or  in  corporation  stock  at  his 
option.  This  seems  a  lax  rule,  but  it  is  defended  on  the  ground  that  as  the 
bolder,  and  not  the  payor,  has  the  option,  the  rule  that  a  negotiable  instrument 
must  be  payable  in  money  is  not  infringed. 

(3)  Section  7  (3)  of  the  BQnglish  act,  which  provides  that  where  a  payee  is  a 
fictitious  or  nonexisting  person  the  bill  may  be  treated  as  payable  to  bearer, 
lias  given  rise  to  some  troublesome  litigation,  but  this  litigation  need  not  be  on 
the  conscience  of  the  Institute  of  Bankers,  because  the  subsection  was  an 
amendment  introduced  in  committee  in  the  House  of  Commona 

Section  28  of  the  New  York  negotiable-instrument  law  reproduces  this  pro- 
vision in  an  amended  form  and  provides  that  the  instrument  is  payable  to  bearer 
**  when  it  is  payable  to  the  order  of  a  fictitious  or  nonexisting  person,  and  such 
fact  was  known  to  the  person  making  it  so  payable,  or  when  the  name  of  the 
payee  does  not  purport  to  be  the  name  of  any  person."  The  latter  words  are 
evidently  meant  to  provide  for  the  case  of  a  check  which  is  drawn  and  payable 
to  "  cash  or  order,"  or  to  "  sundries  or  order." 

(4)  Section  36  of  the  New  York  negotiable-instruments  law  somewhat  ex- 
pands the  English  provision  and  provides  that  where  the  sum  payable  is  ex- 
pressed in  words  and  also  in  figures,  and  there  is  a  discrepancy  between  the  two, 
the  sum  denoted  by  words  is  the  sum  payable,  but  if  the  words  are  ambiguous 
or  uncertain  references  may  be  had  to  the  figures  to  fix  the  amount 

It  further  provides  that  where  there  is  a  conflict  between  the  written  and 
printed  provisions  of  the  instrument  the  written  provisions  prevail.  This  Is  an 
ordinary  rule  of  construction  and  would  doubtless  be  followed  in  England. 

(5)  Section  26  of  the  English  act  deals  with  the  question  of  an  agent  sign- 
ing a  bill  or  note  as  agent  for  a  disclosed  principal.  If  the  agent  signs  without 
authority  he  is  not  liable  on  the  instrument,  though  he  may  be  liable  in  an 
action  for  false  representations  or  on  the  implied  warranty  of  authority.  The 
New  York  law,  section  30,  has  introduced  a  new  rule.  It  provides  that  "  where 
the  instrument  contains  or  the  person  adds  to  his  signature  words  indicating 
that  he  signs  for  or  on  behalf  of  a  principal  or  in  a  representative  capacity,  he 
Is  not  liable  on  the  instrument  if  he  was  duly  authorized ;  but  the  mere  addition 
of  words  describing  him  as  an  agent  or  as  filling  a  representative  character 
without  disclosing  his  principal  does  not  exempt  him  from  personal  liability." 

1  am  not  sure  that  this  is  a  convenient  rule.  There  must  always  be  a  difficulty 
in  determining  whether  the  action  should  be  brought  against  the  principal  or 
against  the  agent  and  there  may  be  a  difference  in  the  damages  where  the  agent 
who  exceeds  his  authority  acts  fraudulently  and  where  he  acts  in  good  fkith. 

(6)  Section  15  of  the  English  act  provides  that  the  drawer  of  a  bill  or  any 
Indorser  may  insert  therein  an  express  stipulation  negativing  or  limiting  his 
own  liability  to  the  holder.  The  New  York  law,  section  68,  deals  with  this 
question  in  a  somewhat  different  manner,  and  designates  such  Indorsements  ab 
qualified  indorsements.    It  provides  as  follows: 

**A  qualified  indorsement  constitutes  the  indorser  a  mere  assignor  of  the 
title  to  the  Instrument.  It  may  be  made  by  adding  to  the  indorser's  signature 
the  words  *  without  recourse,*  or  any  words  of  similar  import.  Such  an  indorse^ 
ment  does  not  Impair  the  negotiable  character  of  the  instrument." 

This  is  rather  more  explicit  than  our  provision,  but  practically  comes  to  the 
same  thing. 

It  is  further  to  be  noted  that  section  115  of  New  York  law  expressly  de- 
termines a  point  which  I  do  not  think  has  ever  been  decided  in  England.  It 
provides  that  an  indorser  "without  recpurse,"  or  in  other  similar  terms,  is 
exactly  on  the  same  footing  as  a  person  who  transfers  an  instrument  payable  to 
bearer  by  mere  delivery,  as  to  which  see  section  58  (3)  of  the  English  act. 

74733'— S.  Doc.  768,  61-5 ^28 
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(7)  New  York  negotiable-Instruments  law,  section  54,  deals  witb  tiie  effect 
of  want  of  consideration.  It  provides  that  absence  or  failure  of  consideration 
Is  a  matter  of  defense  as  against  any  person  not  a  holder  in  due  course,  and 
partial  failure  of  consideration  Is  a  defense  pro  tanto  whether  the  fkSlare  Is  an 
ascertained  and  liquidated  amount  or  otherwise. 

This,  perhaps,  is  a  convenient  rule,  but  I  think  it  would  still  be  held  In  B&k~ 
land,  as  formerly  in  the  States,  that  in  case  of  failure  of  an  unliquidated  part  of 
the  consideration  the  defense  could  only  be  raised  by  way  of  counterclaim. 
(See  Daniel  on  Negotiable  Instruments,  sec.  210.) 

(8)  New  York  negotiable-instruments  law,  section  70,  sticks  to  the  Kngllsih 
common-law  rule  and  provides  that  where  an  Instrument  payable  to  bearer  Is 
indorsed  specially  It  may  nevertheless  be  further  negotiated  by  delivery,  but 
the  person  indorsing  specially  Is  liable  as  indorser  only  to  such  holders  as  make 
title  through  his  indorsement* 

As  you  are  aware,  section  8  (3)  of  the  English  act  alters  the  common>Iaw  rule 
by  providing  that  a  bill  is  payable  to  bearer  which  is  expressed,  to  be  so  payaMe 
or  on  which  the  only  or  last  indorsement  is  an  indorsement  in  blank. 

(9)  New  York  negotiable-instruments  law,  section  72,  enacts  a  role  whldi 
w^as  well  established  in  the  States,  but  which  we  should  regard-as  a  lax  one.  It 
provides  that  "where  an  instrument  is  drawn  or  indorsed  to  a  powm  as 
'cashier*  or  other  fiscal  officer  of  a  bank  or  corporation,  it  is  deemed  prima 
facia  to  be  payable  to  the  bank  or  corporation  of  which  he  is  such  officer;  and 
may  be  negotiated  by  either  the  indors^nent  of  the  bank  or  corporatiiMi,  or  by 
the  indorsement  of  the  officer." 

(10)  Section  56  of  the  English  act  provides  that  where  a  person  signs  a  bill 
otherwise  than  as  drawer  or  acceptor,  he  thereby  incurs  the  liabilities  of  an 
indorser  to  a  holder  in  due  course.  This  provision  is  amplified  by  sections  113 
and  114  of  the  New  York  law,  which  provide  as  follows : 

"  Sbo.  113.  A  person  placing  his  signature  upon  an  Instrument  otherwise 
than  as  maker,  drawer,  or  acceptor  Is  deemed  to  be  an  indorser  unless  he 
clearly  indicates  by  appropriate  words  his  intention  to  be  bound  in  some  other 
capacity. 

"  Skc.  114.  Where  a  person  not  otherwise  a  party  to  an  instrument  places 
thereon  his  signature  in  blank  before  delivery,  he  is  liable  as  indorser  in  ac- 
cordance with  the  following  rules : 

"  (1)  If  the  Instrument  is  payable  to  the  order  of  a  third  person,  he  is  liable 
to  the  payee  and  to  all  subsequent  parties. 

"  (2)  If  the  instrument  is  payable  to  the  order  of  the  maker  or  drawer,  or  is 
payable  to  bearer,  he  is  liable  to  all  parties  subsequent  to  the  maker  or  drawer. 

"  (3)  If  he  signs  for  the  accommodation  of  the  payee  he  is  liable  to  all 
parties  subsequent  to  the  payee." 

It  may  be  noted  that  this  provision  would  have  saved  some  recent  litigation 
in  England,  but  on  the  other  hand,  would  have  decided  the  point  in  Issue  In 
a  different  way.     (See  Glenie  v.  Bruce  Smith,  1908,  1  K.  B.,  263.) 

(11)  New  York  law,  section  118,  deals  with  the  order  in  which  indorsers  are 
liable.  It  provides  that  "as  respects  one  another,  Indorsers  are  liable  prima 
facie  in  the  order  In  which  they  indorse,  but  evidence  is  admissible  to  show 
that  as  between  or  among  themselves  they  have  agreed  otherwise^  Joint 
payees  or  Joint  indorsers  who  indorse  are  deemed  to  indorse  Jointly  and 
severally." 

I  do  not  know  the  object  of  the  last  sentence,  which  is  an  alteration  of  the 
previous  American  law.     (See  Daniel  on  Negotiable  Instruments,  sec.  704.) 

(12)  Section  52  (1)  of  the  English  act  provides  that  when  a  bill  is  accepted 
generally,  presentment  for  payment  is  not  necessary  in  order  to  render  the 
acceptor  liable.  This  provision  is  elaborated  by  section  130  of  the  New  York 
law,  which  provides  that  "presentment  for  payment  is  not  necessary  in  order 
to  charge  the  person  primarily  liable  on  the  instrument ;  but  if  the  instrument, 
by  its  terms,  is  payable  at  a  special  place  and  he  is  able  and  willing  to  pay  it 
there  at  maturity,  and  has  funds  there  available  for  that  purpose,  such  liabflity 
and  willingness  are  equivalent  to  a  tender  of  payment  on  his  part." 

Mr.  Crawford  comments  on  the  superfluous  words  "and  has  funds  there 
available  for  that  purpose,"  and  says : 

"  The  interpolation  is  not  only  at  variance  with  the  provisions  on  the  subject, 
but  is  contrary  to  good  sense  and  to  the  practice  of  the  business  world.  The 
change  was  made  upon  the  suggestion  of  the  commissioners  of  statutory  revi- 
sion without  the  knowledge  of  the  commissioners  on  uniformity  of  laws.  It 
affords  a  good  illustration  of  the  absurdity  Ukely  to  result  from  legislative 
*  tinkering.' 
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(13)  Section  45  (3)  of  the  English  act  proyides  that  a  bill  mnst  be  pre- 
sented for  payment  at  a  reasonable  hour.  The  New  York  law,  section  135, 
elaborates  this  provision  in  the  case  of  banks  and  provides  that  in  cases  where 
the  Instrument  is  payable  at  a  bank,  presentment  for  payment  must  be  made 
during  banking  hours,  unless  the  person  to  make  payment  has  no  funds  there 
to  meet  It  at  any  time  during  the  day,  in  which  case  presentment  at  any  hour 
before  tbe  bank  is  closed  on  that  day  is  sufficient 

(14)  I>^ew  York  negotiable  instruments  law,  section  137,  deals  specifically 
witb  tbe  case  of  presentment  of  payment  to  partners,  and  provides  that  where 
the  persons  primarily  liable  on  the  instruments  are  liable  as  partners  and  no 
place  of  payment  is  specified,  presentment  for  payment  may  be  made  to  any 
one  of  them,  even  though  there  has  been  a  dissolution  of  the  firm. 

This  seems  a  useful  provision,  and  corresponds  with  an  unreported  case  as 
to  notice  of  dishonor  which  was  recently  decided  by  Mr.  Justice  Ghannell. 

(15)  New  York  negotiable  instruments  law,  section  145,  abolishes  days  of 
grace,  and  provides  that  every  negotiable  instrument  is  payable  at  the  time 
fixed  therein  without  grace. 

Mr.  Crawford,  writing  in  1902,  mentions  that  days  of  grace  have  been  abol- 
ished in  the  following  States :  California,  Idaho,  Illinois,  Maine,  Montana,  New 
Jersey,  and  Vermont.    In  Massachusetts,  curiously  enough,  days  of  grace  have 
been  restored  in  the  case  of  biUs  payable  at  sight    In  the  year  1881  the  Insti- 
tute of  Bankers  unanimously  passed  a  resolution  recommending  the  abolition 
of  days  of  grace.    An  amendment  to  the  bills  of  exchange  bill  to  give  effect 
to  this  resolution  was  brought  forward  in  the  House  of  Commons  in  1882,  but 
it  was  successfully  resisted  on  the  ground  that,  in  certain  trades,  retail  traders 
were  accustomed  to  pay  for  goods  supplied  to  them  by  wholesale  traders  by 
bills  payable  one  month  after  date,  and  that  it  would  be  a  great  hardship  on 
these  small  people  to  deprive  them  of  three  days'  extra  credit.    I  do  not  know 
how  far  similar  conditions  now  prevail  in  these  retail  trades,  and  at  any  rate 
I  should  have  thought  that  if  much  importance  is  attached  to  the  extra  three 
days'  credit  it  would  be  easy  to  draw  bills  at  thirty-three  days  after  date.    This 
would  have  the  further  advantage  of  getting  rid  of  the  inequality  of  the  calen- 
dar months.    As  far  as  I  am  aware  all  the  continental  nations  now  have  got 
rid  of  days  of  grace,  and  it  seems  to  me  that  the  law  would  be  simplified  if 
we  were  to  make  bills  payable  according  to  their  tenor. 

(16)  New  York  negotiable  instruments  law,  section  145,  deals  further  with 
the  question  of  holidays,  and  provides  that  when  the  day  of  maturity  falls  on 
a  Sunday  or  a  holiday  the  instrument  is  payable  on  the  next  succeeding  busi- 
ness day.  Instruments  falling  due  or  becoming  payable  on  a  Saturday  are  to 
be  presented  for  payment  on  the  next  succeeding  business  day,  except  that 
instruments  payable  on  demand  may,  at  the  option  of  the  holder,  be  presented 
for  payment  before  12  o'clock  noon  on  Saturday  when  that  entire  day  is  not  a 
holiday. 

Our  act,  as  you  will  remember,  draws  a  distinction  between  bills  payable  on 
statutory  and  common-law  holidays.  I  should  have  thought  a  uniform  rule 
was  more  convenient,  but  that  is  a  practical  question  for  business  men  which 
you  know  more  about  than  I  do. 

(17)  New  York  negotiable  instruipents  law;  section  147,  deals  with  the  qu^ 
tlon  of  acceptance  of  bills  made  payable  at  a  bank.  It  provides  that  where  the 
instrument  is  made  payable  at  a  bank  it  is  equivalent  to  an  order  to  the  bank 
to  pay  the  same  for  the  account  of  the  principal  debtor  thereon. 

I  am  not  quite  sure  if  I  follow  the  object  of  this  provision.  It  may  possibly 
impose  a  duty  on  bankers  to  pay  such  instruments  without  previous  agreement 
with  their  customers. 

(18)'  New  York  negotiable  instrumoits  law,  section  170,  deals  with  the  ques- 
tion of  notice  of  dishonor  to  partners.  It  provides  that  where  the  parties  to 
be  notified  are  partners,  notice  to  any  one  partner  is  notice  to  the  firm,  even 
though  there  has  been  a  dissolution.  This  seems  to  have  been  Mr.  Justice  Chan- 
nell's  opinion  in  a  recent  unreported  dectsion. 

New  York  negotiable  instruments  law,  sections  173  and  174,  deal  with  the 
question  of  within  what  time  notice  of  dishonor  must  be  given.  They  are  in 
substantial  accord  with  our  laws,  but  ard  a  little  stricter  in  terms. 

As  regards  posting  notices,  section  177  provides  that  notice  is  deemed  to 
have  been  deposited  in  the  post  ofilce  when  deposited  in  any  branch  post  office 
or  in  any  letter  box  under  the  control  of  the  Post  Office  Department 

(19)  As  you  are  aware,  under  English  law,  the  acceptance  of  a  bill  must  be 
written  on  the  instrument  itself,  but  the  New  York  law  departs  somewhat 
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from  this  wholesome  rule.  It  provides  that  where  an  acceptance  Is  written  on  a 
paper  other  than  the  bill  itself,  it  does  not  bind  the  acceptor  except  in  faTor 
of  a  person  to  whom  it  was  shown  and  who,  on  the  faith  thereof  recelTes  the 
bill  for  value.  An  unconditional  promise  in  writing  to  accept  the  bill  before  it 
is  drawn  is  deemed  an  actual  acceptance  in  favor  of  every  person  who,  upon 
the  faith  thereof,  receives  the  bill  for  value.     (See  sees.  222  and  223.) 

(20)  New  York  law,  section  225,  sanctions  another  lax  rule.  It  providee 
that  where  a  "  drawee  to  whom  a  bill  is  delivered  for  acceptance  deetroys  th€ 
same  or  refuses  within  24  hours  after  such  delivery,  or  within  such  other  period 
as  the  holder  may  allow,  to  return  the  bill  accepted  or  nonaccepted  to  the 
holder,  he  will  be  deemed  to  have  accepted  the  same."  The  destraction  of  a 
bill  is  just  the  opposite  to  accepting  it.  It  is  a  wrongful  act  for  which  the 
drawee  Is  responsible,  and  it  seems  to  me  that  this  fiction  of  the  New  York 
law  can  only  give  rise  to  difficulties. 

(21)  New  York  negotiable  instruments  law,  section  224,  provides  that  the 
drawee  is  allowed  24  hours  after  presentment  in  which  to  decide  whether  or 
not  he  will  accept  the  bill.  This  no  doubt  is  the  rule,  as  commonly  stated  in 
the  cases,  but  when  the  Eoglish  act  was  under  consideration  the  committee 
shied  at  this  precise  determination  by  statute,  and  substituted  the  "  customary 
time  "  for  24  hours.  I  think  the  somewhat  elastic  E^nglish  rule  is  probably  the 
more  convenient  one. 

(22)  New  York  negotiable  instruments  law,  section  322,  reproduces  provisions 
of  section  74  of  the  English  act  in  decidedly  simpler  form.  It  provides  that  a 
"  check  must  be  presented  for  payment  within  a  reasonable  time  after  its  issne 
or  the  drawer  will  be  discharged  from  liability  thereon  to  the  extent  of  the 
loss  caused  by  the  delay." 

(23)  In  EiUgland,  under  the  bank  charter  acts,  the  acceptance  of  a  check  by 
a  bank  would,  in  general,  be  an  Infringement  of  the  privileges  of  the  Bank  of 
England.    No  such  difficulty  arises  in  the  United  States. 

New  York  law,  sections  323  and  324  deal  with  the  certification  of  checks  and 
provide  as  follows : 

**  Sec.  323.  Where  the  check  is  certified  by  a  bank  on  which  it  is  drawn,  the 
certification  is  equivalent  to  acceptance. 

"  Sec.  324.  Where  the  holder  of  a  check  procures  it  to  be  accepted  or  certified 
the  drawer  and  all  Indorsers  are  discharged  from  liability  thereon." 

As  you  are  aware,  the  effect  of  marking  checks  for  payment  In  England  is  by 
no  means  clear,  as  will  be  shown  by  a  reference  to  Sir  John  Paget's  book  on 
banking,  second  edition,  page  91. 

(24)  The  New  York  negotiable  instruments  law,  section  330,  deals  with 
negotiable  instruments  given  for  patent  rights,  and  requires  that  the  Instrument 
should  show  on  the  face  of  it  that  it  is  given  for  a  patent  right  This  pro- 
vision is  hardly  of  interest  to  us  in  England,  nor  is  the  succeeding  section, 
which  deals  with  negotiable  instruments  given  for  the  purchase  price  of  farm 
products  at  a  price  greater  than  the  fair  market  value. 

(25)  New  York  negotiable  instruments  law,  section  332,  deals  with  the  re- 
striction of  the  negotiability  of  corporate  or.  municipal  bonds.  It  provides  as 
follows : 

.  "The  owner  or  holder  of  any  corporate. or  municipal  bond  or  obligation  (ex- 
cept such  as  are  designated  to  circulate  as  money,  payable  to  bearer),  hereto- 
fore or  hereafter  issued  in  and  payable  in  this  State,  but  not  r^stered  in 
pursuance  of  any  State  law,  may  make  such  bond  or  obligation,  or  the  interest 
coupon  accompanying  the  same,  nonnegotiable,  by  subscribing  his  name  to  a 
statement  indorsed  thereon  that  such  bond,  obligation,  or  coupon  is  his  property ; 
and  thereon  the  principal  sum  therein  mentioned  is  payable  only  to  such  owner 
or  holder,  or  his  legal  representatives  or  assigns,  unless  such  bond,  obligation, 
or  coupon  be  transferred  by  indorsement  in  blank,  or  payable  to  bearer,  or  to 
order,  with  the  addition  of  the  assignor's  place  of  residence." 

I  think  I  have  now  called  your  attention  to  the  main  points  in  which  the 
New  York  law  differs  from  our  act.  We  are  a  long  way  from  Lord  Mansfield's 
ideal  of  a  law  merchant,  which  should  be  uniform  throughout  the  mercantile 
world.  But  as  regards  negotiable  instruments,  we  may,  I  think,  be  well  satis- 
fied with  the  fairly  substantial  agreement  in  the  laws  of  the  English-speaking 
races.  The  Bremen  and  Budapest  international  conferences  have  passed  a 
series  of  resolutions  which,  if  adopted,  would  bring  the  English  and  continental 
rules  more  closely  into  accord.  Anything  which  makes  for  unity  of  law  in 
mercantile  matters  is  strongly  to  be  commended,  but  I  hope  we  shall  be  very 
chary  in  accepting  any  change  in  English  law  which  would  bring  it  into  dis- 
accord with  the  laws  of  our  Colonies  and  the  United  States. 


III. — DRAFT  OF  LAW  CONCERNING  THE  BILL  OF  EXCHANGE  UNANI- 
MOUSLY VOTED  BT  THE  CONGRESS  OF  BRUSSELS   (1888). 

[This  draft  is  commonlcated  to  the  conference  for  Information,  in  compliance  with  the 

request  of  the  delegates  for  Belgium.] 

Tttls  thb  Fibst. — ^Pbovisions  Applying  to  all  Negotiablb 

Instbumentb. 

Article  1. 

Whoever  is  capable  of  laying  himself  under  an  obligation  of  either 
a  civil  or  a  commercial  character  is  capable  of  binding  himself  by  a 
bill  of  ex(*hange  or  a  promissory  note. 

Article  i. 

A  foreigner  who  is  not  capable  of  binding  himself  by  a  bill  of 
exchange  or  a  promissory  note  by  virtue  of  ttie  law  of  his  country, 
but  is  capable  according  to  the  law  of  the  country  in  which  he  affixes 
his  signature  to  the  bill  or  promissory  note,  is  not  entitled  to  invoke 
his  incapacity  in  order  to  be  discharged  of  his  obligations. 

Article  S. 

The  obligations  growing  out  of  bills  of  exchange  and  promissory 
notes  are  independent  and  personal.  A  signature  is hinding  respecting 
the  obligation  it  involves,  without  regard  to  the  nullity  of  any  other 
obligation  or  to  the  forgery  of  any  other  signature. 

Title  the  Second. — ^Bills  or  Exchange. 

Paragraph  1.  Character  of  the  bill  of  exchange. 

Article  4. 

The  bill  of  exchange  is  an  imconditional  order  to  pay,  which  must 
contain — 

1.  The  designation  of  the  amount  to  be  paid. 

2.  The  name  of  the  person  who  is  to  pay. 

3.  The  designation  that  it  must  be  paid  to  a  third  party  or  that 
it  is  payable  to  order  or  to  bearer. 

4.  The  signature  of  the  person  who  issues  it. 

The  designation  as  '^  bill  of  exchange,"  unless  otherwise  stated,  is 
equivalent  to  the  clause  '^  to  order" 

Article  5. 

The  document  lacking  one  of  the  conditions  stated  by  the  preceding 
article  shall  have  no  vaudity  under  the  law  of  exchange. 
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Article  6. 

The  owner  of  a  bill  issued  as  payable  to  bearer  has  always  the  ri^it 
to  affix  to  it  the  dause '''  to  order ;"  by  virtue  of  this  clause  the  bill 
shall  be  transferable  only  through  an  indorsement. 

Article  7. 

The  bill  of  exchange  must  be  dated  and  indicate  the  time  and  place 
of  payment. 

If  a  bill  of  exchange  is  not  dated,  the  bearer  is  presumed  to  have 
been  given  authority  to  insert  the  date.  If  it  does  not  state  the  time 
of  payment,  it  shall  be  payable  at  sight.  If  it  does  not  state  the  plaoe^ 
it  shall  be  pavable  at  the  domicile  of  the  drawee. 

If  a  bill  01  exchange  is  drawn  in  a  set,  this  must  be  stated  on  it, 
under  penalty  of  coste  and  damages  against  the  drawer. 

Article  8. 

When  the  amount  to  be  paid  is  written  in  words  and  figures,  in 
case  of  divergence  the  amount  expressed  in  words  shall  prevaiL 
Paragraph  2.  Acceptance. 

Article  9. 

The  holder  of  a  bill  of  exchange  has  the  right  to  demand  at  any 
time  its  acceptance;  any  clause  to  the  contrary  shall  be  considered 
as  null. 

Article  10. 

Presentation  for  acceptance  or  for  vis6  is  compulsory  only  with 
re^rd  to  bills  payable  at  a  certain  date  from  sight. 

The  holder  of  a  bill  payable  at  so  many  days'  sight  must,  under 
penalty  of  losing  his  right  of  recourse,  present  it  for  acceptance  or 
vis6  within  the  time  stated  by  the  bill,  or,  for  want  of  designation, 
witJiin  four  months  running  from  its  date  if  the  bill  is  drawn  from 
the  same  continent,  and  within  eight  months  from  its  date  if  it  is 
drawn  from  another  continent. 

Article  11. 

The  obligation  of  the  bearer  to  present  the  bill  for  acceptance  or 
vise  to  the  referee  in  case  of  need  is  restricted  to  the  case  when  the 
latter  has  his  domicile  in  the  same  place  as  the  drawee. 

Article  IS. 

Acceptance  must  be  written  on  the  bill.  A  mere  signature  on  the 
face  of  the  bill  by  the  drawee  is  equivalent  to  acceptance. 

Acceptance  by  a  separate  deed  has  no  validity  under  the  law  of 
exchange. 


INTERNATIONAL  CONFEBENCE  ON  BILLS  OF  EXCHANQS.       439 

Article  IS. 

Acceptance  may  be  required  to  be  ^ven  within  24  hours ;  it  shall 
not  be  conditional,  but  may  be  restricted  in  respect  of  the  amount 
ac^pted. 

The  drawee  may  cancel  his  acceptance  as  long  as  he  has  not  parted 
with  the  bill,  unless  he  holds  it  only  as  attorney  or  trustee. 

Article  I4. 

When  the  bill  is  payable  at  a  certain  delay  from  sight,  the  accept- 
ance or  visa  must  be  dated  hv  the  person  who  gives  it,  in  default  of 
which  the  bearer  is  presumed  to  have  been  given  authority  to  insert 
the  date. 

Article  16. 

When  the  bill  is  payable  in  a  place  other  than  the  domicile  of  the 
drawee,  the  latter  must,  in  the  absence  of  designation  in  the  bill, 
designate  the  place  where  payment  shall  be  made. 

Article  16. 

Refusal  of  acceptance  must  be  noted  at  the  drawee's  domicile  by  an 
act  called  protest  for  nonacceptance. 

ArticU  17. 

Notice  of  protest  for  nonacceptance  makes  the  indorsers  and  the 
drawer,  respectively,  liable  for  the  payment  of  the  amount  of  the  bill, 
including  the  cost  of  protest  and  other  reasonable  expenses,  less  dis- 
count 

Article  18. 

The  right  to  exercise  recourse,  as  provided  by  the  preceding  article, 
in  favor  of  the  holder,  belongs  also  to  any  indorser  holding  a  pro- 
tested bill. 

Paragraph  8.     Indorsement. 

Article  19. 

The  indorsement  transfers  the  ownership  of  the  bilL 

Article  20. 

The  mere  signature  of  the  holder,  placed  upon  the  back  of  the  bill, 
upon  the  copy,  or  upon  the  addition  to  the  bill,  has  the  force  of  an 
indorsement. 

Article  91. 

The  indorsement  must  be  dated ;  if  it  is  not  dated,  the  bearer  shall 
be  deemed  to  have  been  given  authority  to  insert  the  date. 

Article  92. 

Restrictive  provisions  added  to  the  indorsement  by  an  indorser  may 
be  invoked  against  all  subsequent  owners  of  the  bill  and  may  be 
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availed  of  by  them,  subject,  however,  to  the  proviaioiis  of  article  43, 
concerning  the  clause  "  return  without  costs." 

Article  2S. 

If  the  bill  has  been  indorsed  to  the  drawer,  to  a  previous  indorser, 
or  even  to  the  acceptor,  and  if  it  has  been  again  indorsed  by  them 
before  maturity,  all  the  indorsers  remain  bound  toward  the  holder. 

Paragraph  4.  Guaranty. 

Article  9i. 

A  guaranty  may  be  given  as  security  for  the  payment  of  a  bilL 
The  guarantor  (donneur  d'aval)  is  bound  jointly  with  the  party  he 
guarantees.  He  guarantees  the  obligations  of  the  acceptor,  and,  in 
default  of  acceptance,  those  of  the  drawer,  unless  he  has  restricted  his 
responsibility  to  the  guaranty  of  the  obligations  of  one  or  more  of 
the  indorsers. 

Article  £6. 

The  guaranty  must  be  written  on  the  bill. 

The  guaranty  given  by  separate  deed  has  no  validity  under  the 
law  of  exchange. 

Article  i6. 

The  mere  signature  of  a  third  party  placed  on  the  face  of  the  bill 
has  the  force  of  a  guaranty. 
Paragraph  5.  Maturity  and  payment. 

Article  97. 

The  bearer  of  a  bill  of  exchan^  must  present  it  for  payment  on 
the  day  of  maturity.  If  this  day  is  a  holiaay,  presentation  must  take 
place  on  the  first  preceding  business  day. 

When  the  bill  of  exchange  is  payable  at  sight,  it  must,  in  default 
of  a  special  designation,  be  presented  to  the  drawee  within  four 
months  from  its  date  if  it  is  drawn  from  the  same  continent,  or  within 
eight  months  if  it  is  drawn  from  another  continent. 

If  the  bill  indicates  a  case  of  need  it  should  be  presented  to  the 
referee  only  when  he  is  domiciled  in  the  place  where  the  bill  is  pay- 
able. 

Article  £8. 

If  the  bill  indicates  that  it  is  payable  at  so  many  days  from  date, 
and  if  this  date  has  been  omitted,  or  if  the  acceptance  of  a  bill  drawn 
at  so  many  days'  sight  is  not  datedj  each  holder  shall  be  presumed 
to  have  been  given  authority  to  insert  the  real  date  of  issue  or 
acceptance. 

Article  29. 

A  bill  of  exchange  miist  be  paid  in  the  money  which  it  prescribes. 
If  foreign  money  is  in  question  the  payment  may  be  made  in 
national  money,  at  the  average  rate  of  exchange  for  sight  drafts. 
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quoted  on  the  day  before  maturity  or  payment  in  the  banking  place 
nearest  the  place  of  payment,  unless  tne  drawer  has  expressly  pre- 
scribed payment  in  foreign  money. 

Article  SO. 

The  holder  of  a  bill  has  not  the  right  to  refuse  a  partial  payment, 
even  when  acceptance  has  been  given  for  the  full  amount  of  the  bill. 

Article  SI. 

The  holder  of  a  bill  of  exchange  can  not  be  compelled  to  receive 
payment  before  maturity. 

The  person  paying  a  bill  before  maturity  is  liable  for  the  validity 
of  the  payment. 

Article  S2. 

Whoever  pays  a  bill  at  maturity,  without  opposition,  is  presumed 
to  be  validly  discharged. 

Opposition  to  payment  will  be  admitted  only  in  case  of  loss  of  the 
bill,  failure  of  the  holder,  or  his  incapacity  to  receive  the  payment. 

Article  SS. 


The  debtor  who  pays  the  full  amount  of  the  bill  of  exchange  has 
the  right  to  require  from  the  bearer  the  restitution  of  the  bill  with  a 
discharge  upon  it. 

If  the  debtor  makes  a  partial  payment,  he  is  merely  entitled  to 
require  that  this  payment  be  stated  on  the  bill,  and  that  a  receipt  for 
the  amount  paid  be  given  to  him  on  a  copy  of  the  bill. 

Article  S6. 

If  a  bill  of  exchange  is  drawn  in  a  set,  the  drawee  shall  not  be  dis- 
charged toward  the  Dearer  except  by  paying  the  draft  bearing  his 
acceptance. 

If  there  has  been  no  acceptance  the  drawee  shall  be  discharged  by 
paying  the  first  draft  regularly  presented  to  him. 

Article  S6. 

The  courts  shall  not  have  the  right  to  grant  delays  for  the  payment 
of  a  bill  of  exchange. 
Paragraph  6.    Protest* 
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Article  37. 

Each  country  should  determine  here  the  provisions  applying  to  iht 
statement  by  the  bearer  of  refusal  to  pay  the  full  amount  or  a  part 
of  the  amount  of  the  bill. 

Article  38. 

In  the  absence  of  a  provision  stating  the  contrary  in  the  law  of  the 
country  where  the  bill  is  payable,  protest  must  be  made  not  later  than 
the  second  business  dav  following  maturity. 

Holidays  are  not  to  be  taken  into  account  in  this  delay. 

Article  39. 

The  clause  "without  protest"  or  "without  costs"  exempts  the 
holder  from  the  obligation  to  protest  the  bill,  but  it  does  not  deprive 
him  of  the  right  to  have  a  protest  made  and  to  require  reimbursement 
of  its  costs. 

Article  Ifi. 

The  clause  "  without  protest "  or  "  without  costs  "  can  be  written 
in  the  bill  only  by  the  drawer ;  if  it  is  not  stated  in  the  text  of  the 
bill,  it  must  be  at  least  indicated  by  a  paraph. 

Paragraph  7.    Copies. 

Article  il. 

The  copy  of  a  bill  of  exchange  must  conform  to  the  original  draft 
and  reproduce  all  the  indorsements  and  designations  it  contains,  with 
tiie  statement  that  it  is  a  copy. 

Article  iS. 

An  original  indorsement  made  on  a  copy  binds  the  indorser  in  the 
same  manner  as  if  made  on  the  bill  itself. 

Article  JiS. 

The  holder  of  a  bill  of  exchange  is  bound  to  deliver  it  to  the  holder 
of  the  copy  when  the  latter  has  proved  his  rights  to  receive  the  ori^- 
nal  draft.  If  he  refuses  to  do  so,  the  holder  of  the  copy  is  bound  to 
have  such  refusal  set  forth  by  a  deed  of  protest  under  penalty  of 
losing  his  right  of  recourse  against  the  indorsers  who  have  placed 
their  signatures  on  the  copy. 

The  protest  must  state: 

1.  That  the  original  draft  has  not  been  delivered  by  the  holder. 

2.  That  the  acceptance  or  payment  has  not  been  secured  on  the 
exhibition  of  the  copy. 

Paragraph  8.    Intervention. 
1.  Acceptance  by  intervention. 

Article  44* 

The  bill  of  exchange  may  be  accepted,  for  the  full  amount  or  in 
part,  at  the  time  of  protest  for  nonacceptance,  by  a  third  party  inter- 
vening in  behalf  of  one  of  the  signer& 
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Acceptance  by  interyention  shall  be  made  in  the  same  form  as  the 
acceptance  of  the  drawee.  It  must  be,  moreover,  stated  that  on  the 
act  of  protest  or  below  the  text  of  the  latter. 

Article  4S. 

When  the  person  stated  as  referee  in  case  of  need  consents  to  accept 
the  bill  in  behalf  of  one  of  the  parties,  he  shall  be  preferred  to  all 
other  persons  offering  to  intervene  in  behalf  of  the  same  party. 

Article  46. 

When  the  person  intervening  has  omitted  to  state  in  his  acceptance 
for  whose  behalf  he  intervenes,  he  shall  be  deemed  to  have  done  so 
on  behalf  of  the  drawer. 

Article  47. 

The  person  intervening  is  bound  to  give  notice  of  his  intervention 
without  delay  to  the  party  for  whom  he  intervenes. 

Article  48. 

The  holder  of  the  bill  of  exchange  who  has  consented  to  acceptance 
by  intervention  is  excluded  from  recourse  grounded  on  the  absence 
of  acceptance. 

2.  Payment  by  intervention. 

Artidle  Ifi. 

A  protested  bill  of  exchange  may  be  paid  by  any  third  party 
intervening  for  one  of  the  signers. 

Both  intervention  and  payment  shall  be  stated  in  the  act  of  protest 
or  below  the  text  of  the  latter. 

Article  60. 

li  the  holder  refuses  to  receive  the  payment  offered  by  the  person 
making  intervention,  he  shall  be  excluded  from  the  right  of  recourse 
against  the  parties  who  would  have  been  discharged  by  the  payment. 

Article  61. 

Whoever  pays  a  bill  of  exchange  by  intervention  is  subrogated  to 
the  rights  of  the  holder  against  the  person  for  whom  he  has  inter- 
vened, against  the  guarantors  of  this  i)erson,  and  against  the  drawee: 
he  is  bound  by  the  obli^tions  devolving  on  the  holder  in  respect  of 
the  formalities  to  be  fumlled. 

Article  St. 

If  the  payment  by  intervention  is  made  for  the  drawer,  all  the 
indorsers  are  discharged. 

If  it  is  made  for  an  indorser,  all  indorsers  subsequent  to  him  are 
discharged. 
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If  there  are  several  offers  for  pajnnent  of  a  bill  of  exchange  by 
intervention,  that  which  would  lead  to  the  greatest  number  of  dis- 
charges shall  be  preferred. 

If  the  referee  in  case  of  need  consents  to  pay  the  bill,  he  s^Il  be 
preferred  to  all  third  parties  whose  intervention  would  not  involve  a 
greater  number  of  discharges. 

Paragraph  9.  Obligations  and  actions. 

Article  6S. 

All  the  sixers  of  a  bill  of  exchange  are  liable  jointly  to  the  holder. 

Their  obligation  extends  to  the  amount  of  the  bill,  to  the  interest, 
to  costs  of  protest,  and  to  other  reasonable  expenses.  Interest  runs 
from  maturity. 

Keexchange  may  be  cumulative. 

Article  64* 

The  drawee  who  has  paid  or  accepted  a  forj^d  bill  of  exchange 
may  require  from  the  holder  and  from  each  indorser  the  designation 
of  his  predecessor  and  the  proof  of  the  genuineness  of  the  latter's 
signature. 

The  holder  of  a  bill  who  discovers  that  it  has  been  forged  s^aU 
have  the  same  right. 

Article  65. 

The  holder  of  a  protested  bill  of  exchange  may  exercise  recourse 
against  all  die  signers  of  the  bill  or,  against  each  separately. 

Each  indorser  shall  have  the  same  right  against  the  previous 
indorsers  and  against  the  drawer. 

Article  66. 

The  time  within  which  recourse  must  be  exercised  and  tiie  formali- 
ties to  be  observed  in  such  an  action  shall  be  fixed  by  tJie  law  of  the 
country  where  it  is  brought. 

Article  67. 

The  holder  of  a  bill  is  deprived  of  'all  his  rights  against  the  in- 
dorsers, except  in  case  of  vis  major,  after  the  expiration  of  the  pre- 
scribed delays  for  the  presentation  of  a  bill  payable  at  sight  or  at  so 
many  days'  sight,  for  protest  for  nonpayment,  or  for  the  exercise  of 
recourse. 

The  indorsers  are  similarly  deprived  of  their  right  of  recourse 
against  their  predecessors,  according  to  their  respective  obligations. 

Article  68. 

The  same  limitation  shall  affect  the  holder  and  the  indorsers  in 
respect  of  the  drawer;  they  shall  retain  only  their  right  of  recourse 
against  the  acceptor. 

The  drawer,  however,  shall  remain  bound  in  so  far  as  he  is  unduly 
enriched  to  the  prejudice  of  the  holder  or  of  the  indorsers. 

Paragraph  10.  Loss  of  bills  of  exchange. 
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Article  69. 

Sach  country  should  prescribe  here  the  requirements  with  which 
the  bearer  should  comply  in  order  to  obtain  the  payment  of  a  lost 
bill  of  exchange. 

Article  60. 

The  owner  of  a  bill  of  exchange  which  has  been  mislaid  must,  in 
order  to  secure  a  new  draft  of  it,  apply  to  the  previous  indorser,  who 
is  bound  to  assist  him  in  taking  action  a^inst  his  own  previous  in- 
dorser, and  so  on,  in  succession,  until  the  drawer  is  reached. 

When  the  drawer  shall  have  delivered  a  new  draft,  each  indorser 
shall  be  bound  to  place  his  former  indorsement  on  it. 

The  drawee  who  has  already  given  his  acceptance  is  not  bound  to 
place  it  on  the  new  draft. 

The  owner  of  the  lost  bill  shall  bear  the  costs. 

Article  61. 

The  owner  of  a  lost  bill  of  exchange  may  request  from  the  courts 
at  the  place  of  payment  that  it  be  declared  void. 

The  courts  shall  order  publication  to  be  made,  so  as  to  give  notice 
to  the  holder  of  the  bill  that  he  must  validate  his  riffhts  within  a 
fixed  time,  under  penalty  of  seeing  his  bill  declared  null  and  void. 

Each  country  should  prescribe  here  the  form  of  publication  and 
the  procedure  to  be  followed  in  a  suit  for  annulment. 

Paragraph  11.  Prescription. 

AHicU  66. 

All  actions  pertaining  to  bills  of  exchange  shall  be  subject  to  a 
time  limitation  of  five  years,  running  from  the  last  day  available 
for  making  protest  or  from  the  day  on  which  the  last  legal  proceed- 
ings have  been  taken,  unless  a  legal  judgment  has  been  given  or  the 
debt  has  been  acknowledged  by  a  separate  act. 

With  respect  to  bills  of  exchange  payable  at  sight,  the  maturity  of 
which  has  not  been  fixed  by  presentation,  the  time  limit  shall  rim 
from  the  expiration  of  the  delay  prescribed  by  Article  10  for  pre- 
sentation to  the  drawee.  With  respect  to  bills  payable  at  so  many 
days'  sight,  the  time  limitation  shall  run  from  the  expiration  of  the 
same  delay  with  the  addition  of  the  delay  after  sight. 

* 

Article  63. 

The  time  limitation  for  action  of  recourse  by  an  indorser  against 
previous  indorsers  and  the  drawer  shall  run  from  the  day  on  which 
the  indorser  has  paid,  or,  in  case  of  legal  action,  from  the  day  on 
which  the  subpcena  has  been  issued. 

Article  6^. 

In  respect  of  bills  of  exchange,  the  time  limitation  shall  run  against 
minors  and  others  without  legal  capacity. 
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Tttlb  the  Thibd. — ^Promissory  Notes  Payable  to  Order  and  to 

Bearer. 

Article  6^. 

Notes  to  order  and  to  bearer  are  obligations  to  pay  containing— 

1.  The  designation  of  the  amount  to  be  paid. 

2.  The  statement  that  the  note  is  to  order  or  to  bearer. 

8.  The  signature  of  the  party  bound  by  virtue  of  the  note. 

Article  66. 

All  provisions  concerning  the  bill  of  exchange  shall  also  be  applica- 
ble to  the  promissory  note,  either  to  bearer  or  to  order,  except  sudi 
as  are  excluded  by  the  character  of  such  notes. 

Title  the  Fourth. — ^Checks  and  Other  Negotiable  Instrijmbnt& 

Article  67. 

The  provisions  of  the  present  law  concerning  the  bill  of  exchange, 
payable  at  si^ht,  shall  apply  to  bills  bearing  the  denomination  of 
checks,  credit  Donds,  or  other  similar  desimation,  and  issued  for  the 
withdrawal  of  available  funds,  subject  to  the  following  modifications: 

1.  The  bearer  of  such  a  bill  must  present  it  for  payment  within 
five  days  from  its  date,  when  it  is  drawn  from  the  place  where  it  is 
to  be  paid ;  but  when  the  bill  is  drawn  from  anot}ier  place  the  time 
limitation  shall  be  fixed  by  the  laws  of  the  country. 

2.  A  bill  bearing  across  its  face  two  parallel  lines  shall  be  payable 
only  through  a  bank ;  if  a  name  is  written  between  the  two  lines  the 
bill  must  be  paid  at  the  bank  thus  indicated. 

Article  68. 

The  preceding  article  shall  not  apply  to  sight  drafts  and  bills — 

1.  miich  bear  the  designation,  "bills  of  exchange." 

2.  Which,  according  to  the  law  or  custom  of  the  country  in  which 
they  are  issued,  have  necessarily  the  character  of  bills  of  exchange. 


IV.  DRAFT  OF  A  UNIFORM  LAW  ON  THE  BILL  OF  EXGHANGBL 

[Presented  by  the  delegate  of  the  Royal  GoTernment  of  Hungary  in  view  of  the  draft  framed 

by  the  Imperial  OoTemment  of  Germany.] 

Cbeafter  the  First. — ^Isstte  of  the  Bill  of  Exchanqe. 

Article  1. — Essential  conditions. 

The  bill  of  exchange  must  contain — 

1.  Designation  as  a  bill  of  exchange. 

2.  An  unconditional  order  to  pay  a  sum  certain  in  money. 

3.  The  name  of  the  person  who  is  to  pay  (the  drawee). 

4.  The  name  of  the  person  to  whom  payment  must  be  made  (the 
first  holder). 

5.  Designation  of  the  place  of  payment. 

6.  Designation  of  the  place  and  date  of  issue. 

7.  The  signature  of  the  drawer. 

Article  S. — Clause  concerning  the  hill  of  exchange. 

The  designation  as  a  bill  of  exchange  must  be  written  in  the  text 
itself  of  the  document,  and  shall  be  expressed  in  the  same  language 
as  is  used  in  the  document. 

Article  S. — Clause  concerning  interest. 

The  drawer  may  stipulate  in  the  bill  of  exchange  that  interest 
shall  be  paid  upon  its  amount;  this  stipulation  shall  be  considered 
as  null  it  the  rate  of  interest  is  not  stated. 

Unless  otherwise  stated  by  the  drawer  in  the  bill  of  exchange,  the 
interest  shall  run  from  the  date  of  issue. 

Article  4« — Divergences  in  amounts  stated. 

If  the  amount  of  the  bill  of  exchange  is  written  in  words  and 
figures,  in  case  of  divergence  the  amount  written  in  words  shall 
prevail;  if  the  amount  is  written  several  times  in  words  or  several 
times  in  figures,  in  case  of  divergence  the  smallest  amoimt  shall 
prevail. 

.  Article  5. — Designation  of  the  first  holder  and  of  the  drawee. 

The  drawer  may  designate  himself  both  as  drawee  and  as  first 
holder. 

Several  first  holders  or  several  drawees  may  be  designated  jointly  or 
as  substitutes  for  another.  A  public  office  or  its  occupant  may  also 
be  designated  as  first  holder. 

447 
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Article  6. — Maturity. 

The  maturity  must  be  the  same  for  the  whole  amount  of  the  biQ 
of  exchange. 

It  may  be  fixed  only  as  follows :  At  a  day  certain ;  at  a  certain  time 
after  date;  at  sight  (presentation,  demand,  etc);  or  at  a  o^^ain 
time  after  sight. 

Bills  of  exchange  payable  according  to  usances  or  at  a  fair  shall 
not  be  valid. 

A  bill  of  exchange  which  does  not  indicate  the  day  of  maturity  shall 
be  considered  as  payable  at  sight. 

Article  7. — Interpretation  of  the  date  of  maturity. 

If  the  bill  is  stated  as  maturing  at  the  beginning,  the  middle,  or 
the  end  of  the  month,  these  terms  shall  be  considered  as  applying 
respectively  to  the  first,  to  the  fifteenth,  or  to  the  last  day  ox  the 
month. 

In  case  the  designation  of  the  year  of  maturity  is  not  given,  the 
bill  shall  be  held  to  mature  withm  the  year  of  issue,  unless  on  the 
day  of  issue  the  day  and  month  stated  for  maturity  have  already 
elapsed,  in  which  case  the  subsequent  year  shall  be  presumed  to  have 
been  intended. 

Article  8, — Calculation  of  the  delays. 

A  bill  of  exchange  payable  at  a  certain  time  after  date  (or  sight) 
shall  mature: 

1.  If  the  delay  is  stated  in  days,  on  the  last  day  of  the  delay, 
without  taking  into  account  the  day  on  which  the  delay  begins. 

2.  If  the  delay  is  stated  in  weeks,  in  months,  or  in  a  period  ccwn- 
prising  several  months,  on  the  day  of  the  week  or  of  the  month  of 

Eayment  which  corresponds  with  the  day  from  which  the  delay  runs; 
ut  in  case  this  day  is  lacking  in  the  month  of  payment  the  bul  shall 
mature  on  the  last  day  of  the  month  of  payment. 

The  term  "  half  month  "  shall  be  interpreted  as  15  days.  In  case 
the  bill  shall  not  have  been  issued  for  a  period  comprising  only  full 
months,  the  full  months  shall  be  reckoned  first. 

The  foregoing  provisions  shall  apply  also  to  the  other  delays 
enumerated  by  the  law  of  exchange. 

Article  9. — Differences  of  the  calendam. 

Unless  provided  to  the  contrary  by  the  drawer  on  the  bill  of  ex- 
change, the  years  and  months  of  the  delay,  as  well  as  the  date  of  ma- 
turity, shall  be  interpreted  according  to  the  calendar  used  in  the 
place  of  payment. 

In  case  the  calendar  of  the  place  of  issue  or  of  sight  differs  from 
that  in  use  at  the  place  of  payment,  the  date  of  issue  or  of  sight  shall 
be,  for  bills  of  exchange  maturing  after  a  certain  delay  from  date  or 
from  sight,  adjusted  to  the  corresponding  date  of  the  calendar  in 
use  at  the  place  of  payment,  and  the  expiration  of  the  delay  shall  run 
from  the  date  thus  obtained. 
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Article  10. — Place  of  paymerU. 

The  place  stated  next  to  the  name  of  the  drawer  shall  be  considered 
as  being  both  the  place  of  payment  and  the  domicile  of  the  drawer, 
unless  the  bill  specially  designates  another  place  for  this  jpiirpose. 
If  several  places  are  designated,  the  first  stated  shall  be  considered  as 
the  place  of  payment. 

Article  11. — Conditions  causing  nullity. 

A  document  lacking  one  of  the  essential  requirements  shall  not  be 
considered  a  bill  of  exchange. 

The  statements  contained  m  such  a  document  shall  have  no  validity 
under  the  law  of  exchange. 

The  parts  of  a  document  which  have  been  unintentionaly  canceled 
by  the  holder,  or  by  anybody  having  authority  to  do  so,  shall  be  con- 
sidered as  null,  the  intent  miiig  presumed. 

Article  12. — Competence  for  coTnpleting  a  hid  of  exchange. 

If  at  the  time  when  a  designation  has  been  placed  on  the  docu- 
ment, the  latter  did  not  contain  one  or  several  or  the  particulars  pre- 
scribed as  essential,  or  if  a  blank  in  a  bill  of  exchange  has  been  filled 
subsequently  and  arbitrarily,  such  objections  shall  not  be  raised 
against  a  third  party  who  is  a  holder  in  good  faith,  but  they  may  be 
raised  against  others  when  the  defendant  shall  prove  that  the  filling 
up  of  the  bill  thus  subsequently  made  was  in  violation  of  a  previous 
agreement. 

Article  IS. — Void  signatures. 

If  a  bill  of  exchange  bears  forged  signatures,  or  signatures  of 
persons  incapable  of  obligating  themselves  hj  a  bill  of  exchange, 
this  fact  ^all  have  no  effect  on  the  validity  oi  the  other  obligations. 

Article  H. — Declaration  made  hy  an  unauthorized  person. 

Whoever  in  a  bill  of  exchange  makes  a  declaration  as  representative 
of  another  person,  without  having  power  of  attorney,  shall  be  per- 
sonally obligated  in  the  same  manner  as  the  person  alleged  to  have 
given  power  of  attorney  would  have  been  if  it  had  been  actually  given* 

Article  16. — Signature  hy  means  of  a  mark. 

The  declarations  borne  upon  a  bill  of  exchange  which  are  indicated 
by  a  mark  or  any  other  sign  in  place  of  a  name,  where  the  party  does 
not  know  how  to  sign,  shall  be  valid  in  matters  of  exchange  only  in 
the  case  where  the  mark  or  sign  in  question  shall  be  duly  authenticated 
by  a  tribunal  or  a  notary. 

Article  16. — Forgery. 

If  the  tenor  of  a  bill  of  exchange,  or  of  one  of  its  declarations, 
is  altered  by  a  forgery,  persons  who  have  signed  previously  to  the 

74733**— S.  Doc  768,  61-3 7» 
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forgery  shall  be  boand  according  to  the  original  text,  and  sabae- 
quent  signers  according  to  the  forged  text 

An  alteration  which  is  invieibk,  made  subsequently  to  the  deda- 
rations,  either  in  typewriting  or  written  with  a  pencil,  shall  not  be 
construed  against  a  third  party  holding  the  bill  in  due  course. 

Article  17. — Liability  of  the  drawer. 

The  drawer  warrants  the'  acceptance  and  the  payment  of  a  bill  of 
exchange.  He  may,  however,  exclude  this  liability  by  a  statement 
on  the  BilL 

Chaftee  thb  Sbcond. — ^Indobsembnx. 

Article  18, — Capacity  to  transfer. 

The  iSrst  holder  may  transfer  the  bill  of  exchange  to  a  third  party 
by  an  indorsement,  even  if  it  has  not  been  drawn  '*to  order." 

If  the  drawer  hais  prohibited  indorsement  bv  the  statanent  '^  Not  to 
order,"  or  any  other  equivalent  words  set  forth  on  the  bill,  he  may  set 
up  against  all  indorsees  the  objections  he  would  have  been  entitled 
to  make  against  the  first  holder,  and  is  bound  toward  them  only  so 
far  as  he  would  have  been  bound  toward  the  latter. 

Article  19. — Conditions  respecting  indorsement. 

The  indors^nent  must  be  written  on  the  bill  of  exchange  or  on  t 
sheet  attached  to  it  (allonge),  and  be  signed  by  the  indorser. 

Article  SO. — Indorsement  in  blank. 

An  indorsement  is  valid  even  if  the  name  of  the  indorsee  is  not 
stated,  or  if  the  indorser  has  written  only  his  own  name  on  the  back 
of  the  bill  or  on  the  addition  to  the  bill. 

Article  21. — Rights  of  the  holder  of  a  bill  indorsed  in  blank. 

If  a  bill  of  exchange  is  indorsed  in  blank,  the  holder  is  entitled  to 
set  up  the  rights  arising  from  the  bill.  He  may  also  fill  up  the  in- 
dorsement in  olank  in  order  to  render  it  a  full  indorsement,  or  he  may 
indorse  the  bill  without  filling  it  up  and  transfer  it  to  some  other 
person  without  indorsement. 

Article  22. — Partial  indorsement. 

A  partial  indorsement  shall  not  be  valid. 

Ajiy  condition  added  to  the  indorsement  shall  be  considered  nuIL 

Article  23. — Effects  of  indorsement. 

Indorsement  transfers  to  the  indorsee  all  the  rights  which  arise 
from  the  bill  of  exchange,  and  especially  the  power  to  reindorse  it. 

A  bill  of  exchange  may  also  be  indorsed  to  a  party  already  liable 
upon  it  or  to  the  drawee,  who,  in  their  turn,  may  reindorse  it  to  others. 
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Article  H, — Obligations  of  the  indorsers. 

The  indorser  warrants  toward  each  of  the  subsequent  holders  both 
the  acceptance  and  the  payment  of  the  bill.  He  may,  however,  ex- 
clude this  obligation  by  a  statement  written  in  the  indorsement. 

If ,  by  a  statement  written  in  the  indorsement,  the  indorser  has 
prohibited  the  transfer  of  the  bill,  he  shall  have  the  right  to  set  up 
against  any  subsequent  indorsees  all  the  exceptions  he  would  have 
been  entitled  to  make  against  his  immediate  indorsee,  and  he  is 
lx)und  in  respect  of  them  only  as  far  as  he  is  bound  toward  the  latter. 

ArtuAe  86. — Indorsement  by  power  of  <Utomey. 

If  the  indorsement  contains  the  provision  "  for  collection,"  or  "  by 
power  of  attorney,"  or  any  other  formula  granting  autliority,  the 
indorsee  shall  be  entitled  to  set  up,  in  the  indorsers  name,  all  the 
rights  arising  from  the  bill,  and  to  transfer  to  other  persons  all  such 
rights  by  a  similar  indorsement ;  but  he  shall  not  be  entitled  to  make 
an  indorsement  transferring  the  ownership  of  the  bill. 

Article  26, — Indorsement. 

Whoever  indorses  a  bill  protested  for  nonacceptance  or  for  better 
security  is,  toward  each  subsequent  holder  who  has  acquired  it  know- 
ing the  defect  to  which  it  was  subject,  bound  only  to  pay  it  at  ma- 
turity. Any  indorsement  placed  on  a  bill  after  the  delay  given  for 
making  protest  for  nonpayment  has  elapsed  shall  involve  merely  the 
transfer  of  the  rights  belonging  to  the  mdorser. 

Chapter  the  Thikd. — Presentment  for  Acceptance;  Sight; 

Acceptance. 

Article  27. — Place  and  time  of  presentaUon  for  acceptance. 

The  holder  has  the  right  up  to  the  date  of  maturity  to  present 
the  bill  to  the  drawee  for  acceptance.  This  right  may  be  excluded  or 
subjected  to  a  time  limit  by  a  statement  of  the  drawer. 

Presentment  must  be  made  at  the  domicile  stated  on  the  bill,  or  in 
default  of  such  a  statement,  at  the  actual  domicile  of  the  drawee. 

The  mere  possession  of  the  bill  shall  entitle  the  holder  to  present  it 
for  acceptance  and  to  make  protest  for  nonacceptance. 

Article  28. — Obligation  to  present. 

The  drawer  may  prescribe  that  the  bill  of  exchange  must  be  pre- 
sented for  acceptance.  He  may  also  prescribe  that  presentment  must 
be  made  within  a  stated  time.  If  such  a  prescription  is  not  complied 
with  the  obligation  of  the  drawer  and  of  the  indorsers  is  extinguished. 
If  an  indorsement  provides  a  special  delay  in  presentment  ttie  obli- 
gation of  the  indorser  is  extinguished  in  case  this  requirement  is  not 
observed.  Presentment  in  due  time  must  be  set  forth  by  a  dated  ac- 
ceptance, or,  if  the  drawee  refuses  either  to  give  acceptance  or  to  date 
it,  by  a  protest  made  within  the  delay  given  for  presentation. 
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The  protest  must  be  drawn  within  twenty-four  hours  after  present- 
ment. It  may,  however,  be  drawn  immediately  in  case  of  simple 
and  direct  reiusal  to  accept  or  on  the  last  day  of  delay  in  case  of 
presentment  followed  by  refusal. 

Article  29. — Presentation  for  "  visaJ" 

A  bill  of  exchange  drawn  at  a  certain  time  after  sight  must  be 
presented  to  the  drawee  within  a  delay  of  six  months  reckoned  from 
its  issue,  and  in  the  place  where  it  should  be  presented  for  acceptance; 
the  drawer  is,  however,  entitled  to  provide  m  the  bill  for  a  different 
delay.  If  the  time  limit  given  for  presentment  is  not  observed  the 
obligation  of  the  drawer  and  of  the  indorsers  is  extinguished.  If  an 
indorsement  states  a  special  delay  for  presentment  the  obligaticm  of 
the  indorser  is  extinguished  in  case  this  delay  is  not  observed. 

Presentment  for  vis6  is  included  in  presentment  for  acceptance,  the 
dated  acceptance  in  this  case  taking  the  place  of  the  notice  of  sight 
(mention  ae  vue). 

Article  SO. — Use  of  different  calendars. 

When  a  bill  of  exchange  is  issued  at  a  certain  time  after  sight,  In  a 
place  where  the  calendar  differs  from  the  calendar  used  in  the  place 
of  presentment,  the  day  of  issue  shall,  unless  otherwise  provided  by 
the  drawer,  be  adjusted  to  the  calendar  used  in  the  place  of  presen- 
tation, and  the  limit  of  the  delay  granted  for  presentment  snail  be 
fixed  in  accordance  with  this  calculation. 

Article  SI. — Vise. 

Presentment  in  due  time  must  be  stated  by  a  notice  of  sight  (men- 
tion de  vue)  written  on  the  bill,  signed  and  dated  by  the  drawee, 
or  by  a  protest  made  within  the  delay  of  presentment  if  the  drawee 
refuses  to  write  said  notice  on  the  bill.  In  the  latter  case  the  day 
of  protest  shall  be  considered  as  the  day  of  presentment.  Posses- 
sion of  the  bill  of  exchange  gives  to  the  holder  authority  for 
presenting  the  bill  or  for  making  protest  for  absence  of  notice  of 
sight. 

Article  S2. — Undated  acceptance. 

If  a  bill  of  exchange  drawn  a  certain  time  after  sight  bears  an 
undated  acceptance,  and  if  protest  has  not  been  made  for  absence  of 
date  of  acceptance,  or  for  absence  of  vis^,  the  maturity  of  tiie  bill 
of  exchange  shall  be  calculated  from  the  last  day  of  the  delay  of 
presentment  fixed  by  the  drawer,  or,  in  default  of  such  a  statement, 
from  the  last  day  or  the  legal  delay  of  presentment. 

Article  SS. — Form  of  the  acceptance. 

The  acceptance  of  a  bill  of  exchange  must  be  made  in  writing  and 
written  on  the  bill  itself. 

.   A  declaration  written  on  the  bill  and  signed  by  the  drawee  is  con- 
sidered as  an  unrestricted  acceptance,  unless  it  states  explicitly  that 
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the    drawee  refuses  to  accept  or  accepts  only  subject  to  certain 
restrictions. 

It  shall  be  considered  an  unrestricted  acceptance  also  if  the  drawee's 
name  is  written  without  any  other  indication  on  the  face  of  the  bill. 

0  Article  34- — Restricted  acceptance. 

The  drawee  may  restrict  his  acceptance  to  a  part  of  the  amount 
stated  on  the  bill.  Any  other  restriction  shall  be  considered  as  an 
absolute  refusal  of  acceptance;  but  the  acceptor  shall  be  bound 
according  to  the  tenor  of  his  declaration. 

Article  SB. — Domiciled  hiU. 

If  the  drawer  has  stated  in  the  bill  a  place  of  payment  different 
from  the  domicile  of  the  drawee,  without  having,  however,  designated 
the  person  charged  with  payment  in  his  place,  he  may  at  the  time 
of  the  acceptance  state  the  person  charged  with  the  payment. 

In  case  the  bill  of  exchange  is  payable  at  his  domicile  the  drawee 
may  designate  another  place  m  the  same  locality. 

Article  36. — Cancellation  of  acceptance. 

The  acceptor  has  the  right  to  cancel  his  acceptance,  so  long  as  he 
has  neither  parted  with  the  bill  nor  given  written  notice  of  his 
acceptance  to  the  person  by  whom  or  for  whom  the  bill  has  been 
presented. 

Article  37. — Obligation  of  the  acceptor. 

By  his  acceptance  the  drawee  binds  himself  to  pay  the  accepted 
amount. 
This  obligation  is  valid  even  toward  the  drawer. 

Chapter  the  Fourth. — Payment. 

Article  38. — Right  of  presentment. 

The  holder  may  require  the  payment  of  the  bill  of  exchange  on  the 
day  of  maturity. 
Days  of  grace  shall  not  be  admitted. 

Article  39. — Place  of  presentment  for  payment. 


The  bill  of  exchange  must  be  presented  for  payment  in  the  place 
of  payment,  and  to  the  drawee,  to  the  acceptor,  or  to  any  other  person 
charged  with  the  payment. 

The  remittance  of  a  bill  of  exchange  to  a  clearing  house  located  in 
the  place  of  payment,  and  with  which  the  person  to  whom  the  bill 
ought  to  be  presented  is  affiliated,  is  equivalent  t«  presentment  for 
payment. 

The  laws  of  the  country  where  presentment  should  take  place  shall 
prescribe  what  offices  shall  be  considered  as  clearing  houses. 
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Article  40. — NonpT^seniation. 

If  the  bill  of  exchange  is  not  presented,  in  accordance  with  the  pre- 
ceding article,  at  least  on  the  second  business  day  following  the  daj 
on  which  it  matures,  the  obligation  of  the  drawer  and  of  the  indorsers 
is  extinguished. 

If  the  bill  has  been  duly  protested  previous  to  its  maturity,  for 
nonacceptance  or  for  better  security,  presentment  for  payment  shall 
not  be  compulsory  for  preservation  of  recourse  against  persons  who 
signed  the  bill  before  protest  was  made ;  nor  is  it  necessary  to  present 
the  bill  in  order  to  maintain  the  right  of  recourse  against  the  aooeptor. 

Article  41. — D^lay  in  presentation  of  a  sight  draft. 

A  bill  of  exchange  drawn  at  sight  must  be  presented  for  payment 
within  a  delay  of  six  months  from  its  issue;  but  the  drawer  may 
state  any  other  delay  on  the  bill.  If  the  time  for  presentment  has 
expired,  the  obligation  of  the  drawer  and  of  the  indorsers  shall  be 
extinguished,  mien  an  indorsement  provides  a  special  delay  for 
presentment,  the  obligation  shall  be  extinguished  if  this  provision  is 
not  complied  with. 

Article  42, — Presentation  for  better  security. 

If  the  drawee,  the  acceptor,  or,  for  a  nonacceptable  bill,  I'le  drawee, 
fails,  becomes  insolvent,  or  suspends  payment,  the  holder  may  pre- 
sent the  bill  to  the  drawee  or  to  the  acceptor  for  payment,  and  in 
case  of  dishonor  have  the  fact  stated  by  protest  for  better  security. 

In  this  case  the  holder  has  the  right  to  exercise  immediately  a 
recourse  againsi  all  the  parties  bound  by  the  bill. 

The  laws  of  the  State  in  which  the  insolvent,  or  person  who  has 
suspended  payment,  is  domiciled  shall  determine  the  time  at  which 
the  insolvency  or  the  suspension  have  become  effective  and  the  man- 
ner in  which  they  are  established. 

• 

Article  4S. — Payment  before  maturity. 

The  holder  is  not  bound  to  accept  from  the  drawee  or  from  the 
acceptor  payment  of  a  bill  before  maturity,  unless  the  acceptor  has 
stipulated  in  his  acceptance  for  payment  before  maturity. 

Article  44- — Partial  payment. 

Under  penalty  of  losing  his  right  of  recourse  for  a  corresponding 
amount,  the  holder  shall  not  refuse  a  partial  payment  from  the 
drawee  or  from  the  acceptor  on  the  day  of  maturity  or  during  the 
delay  given  for  protest. 

Article  45. — Total  amount  of  the  payment. 

The  payment  must  include  the  amount  of  the  bill,  the  matured  in- 
terest stipulated  in  the  bill,  and,  in  case  a  protest  has  been  considered 
necessary,  a  compensation  of  one-quarter  per  cent,  calculated  on  the 
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amount  of  the  bill  (commission),  as  well  as  the  costs  arising  from  the 
protest. 

It  is  not  necessary  to  make  a  protest  for  nonpayment  in  order  to 
give  validity  to  a  dfebt  pertaining  to  a  bill  of  exchange  against  the 
aceptor,  his  warrantors,  or  guarantors. 

The  drawee,  the  aceeptcM*,  or  the  person  who  is  to  pay  for  him  shall 
not  be  bound  to  pay  unless  the  bill  is  delivered  to  them,  with  a  receipt 
on  it,  and  the  protest,  if  any  has  been  made. 

If  the  drawee  or  acceptor  has  made  a  partial  payment  he  m^y 
require  that  the  amount  paid  shall  be  deducted  from  the  amount  of 
the  bill  and  that  a  receipt  for  it  shall  be  given  to  him. 

Article  46. — Foreign  money. 

When  a  bill  is  expressed  in  a  money  which  has  not  le^al  circulation 
in  the  |)lace  of  payment^  unless  the  drawer  has  explicitly  stipulated 
in  the  bill  the  money  which  shall  be  used  for  payment,  the  amount  of 
the  bill  shall  be  paid,  according  to  its  value  at  the  time  of  maturity, 
in  money  having  legal  circulation  in  the  country. 

The  rate  of  exchange  diall  be  calculated  according  to  the  la^t 
quotation  appljdng  to  sight  drafts  recorded  on  the  day  previous  to 
the  day  of  maturity  on  the  exchange  with  which  the  place  of  payment 
is  related. 

If  the  rate  of  exchange  has  been  indicated  by  the  drawer  in  the 
bill  itself,  or  can  be  determined  in  accordance  with  auth(Hity  given 
by  him  in  the  bill,  the  latter  must  be  paid  on  the  basis  of  this  rate, 
in  money  having  legal  circulation  in  the  country. 

Article  Ifl. — Right  of  the  aco^ptor  to  consign* 

If  the  bill  of  exchange  is  not  presented  for  payment  within  the 
delay  fixed  for  making  protest  for  nonpayment  the  acceptor  may,  at 
the  ri^s  and  costs  of  the  holder,  deposit  the  amount  of  the  bill  in 
the  hands  of  the  proper  authorities  of  the  place  of  payment  The 
consignment  shall  discharge  the  acceptor  from  his  obligation,  and 
the  holder  shall  henceforth  be  able  to  assert  his  rights  arising  from 
acceptance  only  upon  the  sum  thus  deposited. 

Chapter  thb  Fifth. — CoNDinoifs  Bbspbctino  ths  ExsaciaB  of 

Recoubsb.  * 

Article  48. 

In  order  to  be  entitled  to  exercise  his  right  of  recourse  against 
parties  liable  upon  a  bill  of  exchange  other  than  those  stated  in 
article  45,  the  holder  must  establish  by  means  of  a  protest  that  the 
bill  has  beai  duly  presented ;  and  that  the  acceptance,  or  the  pay- 
ment, or  in  case  of  remittance  through  a  clearing  house — ^Uiat  the 
clearing  has  not  been  effected. 

Protest  must  be  made  within  the  delay  fixed  for  presentation. 

If  the  bill  has  been  duly  protested  for  nonaceeptance  or  for  better 
security,  before  maturity,  it  shall  not  be  necessary  to  make  protest 
for  nonpayment  in  order  to  have  the  right  of  exercising  recourse 
against  the  persons  who  signed  the  bill  before  the  protest  was  made. 
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Article  49. 

When  a  party  liable  on  a  bill  has,  by  a  dause  added  to  liis  dedara- 
tion,  dispensed  with  protest,  it  shall  not  be  necessary  to  make  pro- 
test against  this  person  or  his  warrantor,  or  a^inst  his  ^arantor. 
However,  and  notwithstanding  this  waiver  of  protest,  uxe  bearer 
shall  be  bound  to  present  the  bill  in  due  time;  the  burden  of  the 
proof  that  this  requirement  has  not  been  complied  with  shall  devolve 
upon  the  party  who  has  added  this  clause,  and  upon  his  warrantor  or 
guarantor. 

This  clause  shall  not  dispense  with  the  obligation  to  reimburse  the 
costs  of  the  protest. 

Article  60. — Notices  to  he  given. 

The  officer  authorized  to  draw  deeds  of  protest  is  bound  to  give 
written  notice  within  the  two  business  dajrs  subsequent  to  the  dav 
of  the  protest,  to  the  parties  liable  on  the  bill  whose  acidress  is  indi- 
cated thereon,  and  who  have  not  been  parties  to  the  protest  In 
default  of  such  addresses,  said  officer  shall  give  notice  at  the  address 
known  to  him,  or  which  has  been  indicated  by  the  person  who  has 
demanded  the  protest. 

In  case  the  domicile  of  the  party  liable  should  not  be  indicated  in 
the  bill,  the  place  of  his  dedaration  as  set  forth  in  the  bill  shall  be 
considered  as  his  domicile  or  address. 

The  expenses  involved  by  these  notices  shall  be  added  to  the  costs 
of  the  protest. 

However,  the  fact  that  these  notices  have  been  omitted  shall  not 
make  the  protest  invalid  nor  involve  loss  of  recourse. 

Article  61. — Araount  of  the  recourse. 

The  holder  who  has  not  obtained  acceptance  or  payment  from  the 
drawee,  or  payment  from  the  acceptor,  has  the  right  to  demand  frc»n 
any  party  liable : 

1.  The  amount  not  accepted  or  not  paid  of  the  bill. 

2.  The  reimbursement  of  the  costs  of  the  protest  and  of  other  nec- 
essary expenses. 

3.  A  commission  on  the  amount  not  accepted  or  not  paid. 

4.  Current  interest,  according  to  the  tenor  of  the  bill,  and,  if  the 
latter  does  not  stipulate  interest,  then  interest  on  the  unpaid  amount 
from  the  day  of  maturity,  calculated  in  accordance  with  the  legal 
rate  of  interest  applied  in  the  place  of  payment  to  debts  arising  from 
a  bill  of  exchange. 

If  the  reimbursement  of  a  debt  arising  from  a  bill  of  exchange  is 
demanded  before  maturity,  or  before  uie  interest  stipulated  m  it 
begins  to  run,  interest  shall  be  deducted  at  the  rate  of  3  per  cent  per 
year  from  the  amount  of  the  bill  for  the  period  previous  to  the  time 
when  the  stipulated  interest  begins. 

If  the  party  liable  is  not  domiciled  within  the  country  of  the 
place  of  payment,  the  above-stated  amounts  shall  be  calculated  in 
accordance  with  the  provisions  applying  to  the  redraft. 
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Article  66. — Recourse  of  the  person  who  reimburses. 

The  party  liable  who  has  reimbursed  the  bill  may  demand  from 
the  persons  obligated  to  him : 

1.  The  amount  paid  in  compliance  with  the  recourse  and  interest 
running  from  the  day  of  the  reimbursement,  at  the  legal  rate  of 
interest  in  the  place  of  payment  for  debts  arising  from  bills  of 
exchange. 

2.  AU  costs  disbursed  by  him. 

3.  A  commission  calculated  on  the  amount  paid  in  compliance  with 
the  recourse. 

If  the  creditor  and  the  debtor  do  not  live  in  the  same  country, 
the  above-stated  amounts  shall  be  calculated  in  accordance  with  the 
provisions  applying  to  the  redraft. 

Article  6S. — Recourse  of  party  making  payment. 

The  party  liable  is  bound  to  pay  only  upon  the  delivery  of  the  bill 
duly  discharged,  and,  if  a  protest  has  been  made,  of  the  protest 
annexed  to  it,  with  an  account  of  costs. 

If  the  recourse  is  exercised  because  only  a  part  of  the  amount  of 
the  bill  has  not  been  accepted,  the  party  liable  may  require  that  the 

eaid  part  should  be  deducted  from  the  bill,  and  that  a  receipt  shall 
3  given  to  him. 

Gach  party  liable  against  whom  recourse  is  exercised  may  require 
from  the  holder,  in  exchange  for  the  reimbursement  of  the  full 
amount  of  the  bill  of  exchange,  according  to  the  recourse,  the  deliv- 
ery of  the  bill,  duly  receipted,  with  the  protest  annexed  to  it,  and  an 
account  of  costs.  If  there  are  several  offers  of  payment,  preference 
shall  be  given  to  the  offer  which  would  lead  to  the  greatest  number 
of  discharges. 

Article  64. — Redraft. 

The  party  exercising  recourse  has  the  right  to  draw  a  bill  at  sight 
( redraft)  directly  on  uie  party  liable,  for  the  amount  due  to  him.  In 
this  case,  the  amount  of  the  debt  shall  be  increased  by  the  commis- 
sions for  the  negotiation  of  the  redraft  and  the  stamp  duties,  if  they 
are  imposed. 

If  the  recourse  is  exercised  by  the  holder,  the  amount  of  the  redraft 
shall  be  fixed  according  to  the  quotation,  on  the  day  of  maturity,  of  a 
sight  draft  drawn  from  the  exchange  with  which  the  place  of  pay- 
ment is  connected  on  the  exchange  with  which  the  domicile  oi  the 
party  liable  is  connected.  If  the  recourse  is  exercised  bv  a  party  who 
has  reimbursed  the  bill,  the  amount  of  the  recourse  shall  be  calculated 
according  to  the  quotation,  on  the  day  of  the  reimbursement,  of  a 
draft  drawn  at  sight  from  the  exchange  with  which  is  connected  the 
domicile  of  the  party  exercising  recourse  upon  the  exchange  with 
which  the  domicile  or  the  party  liable  is  connected. 

If  the  party  liable  requires  it,  the  quotation  shall  be  verified  by  an 
official  record  of  the  quotations  or  a  statement  made  by  a  sworn 
broker. 

If  the  drawee  under  redraft  does  not  pay  the  redraft  which  is  pre- 
sented to  him  (including  the  cost  of  protest  and  account  of  costs). 
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he  shall  be  obligated  hot  only  by  the  amount  of  tlie  recourse  exer- 
cised against  him,  but  also  by  the  amount  of  the  redraft  and  in  addi- 
tion the  interest  on  the  amount  of  the  lattur,  running  from  the  day  of 
issue  of  the  redraft,  and  the  costs  and  disbursements  arising  ntHn 
nonpayment,  the  rate  of  said  interest  being  the  same  as  that  of  the 
original  draft. 

Article  66. — Bight  to  ccmcei. 

Any  party  liable  on  a  bill  who  shall  have  given  satisfaction  to  a 
subsequent  party,  shall  be  entitled  to  cancel  his  own  signature  as  well 
as  the  signatures  of  his  successors. 

Chapteb  thb  Sixth. — Concebvino  bond  Ain)  ouabanteb. 

Article  66. — Giving  bond. 

A  declaration  of  bond  must  be  written  on  the  bill  itself  or  on  the 
addition  to  the  bill,  and  be  signed  by  the  guarantor.  If  the  declara- 
tion does  not  specify  the  person  for  whom  a  bond  has  been  given, 
the  bond  shall  be  considered  as  given  for  the  acceptor,  or,  if  the  bill 
has  not  been  accepted,  for  the  drawer. 

Any  restriction  applying  to  a  bond  shall  be  deemed  to  be  nulL 

Article  67. — Obligation  of  the  bondsman. 

The  bondsman,  saving  the  provisions  of  articles  13  and  14,  shall 
be  bound  in  the  same  manner  as  the  party  for  whom  he  intervenes, 
provided  that  all  the  conditions  required  lor  giving  validitv  against 
the  latter  to  the  rights  arising  from  the  bill  of  exchange  snail  have 
been  complied  with. 

Article  68. — Rights  of  the  bondsman. 

The  bondsman  acquires  through  the  payment  of  the  bill  all  the 
rights  arising  from  it,  both  against  the  party  for  whom  the  bond  has 
been  given  and  against  the  parties  wno  would  have  been  bound 
toward  the  latter  if  he  had  paid  or  reimbursed  the  bill. 

Article  69. — GruararUee. 

The  cosigner  of  a  declaration  on  a  bill  of  exchange  (donneur 
d'aval)  is  bound  by  virtue  of  the  law  of  exchange  in  accordance  with 
the  tenor  of  such  declaration,  assuming  that  the  conditions  required 
for  giving  validity  to  the  rights  arising  from  the  bill  have  been  ful- 
filled in  respect  of  the  first  signer.  It  the  guarantor  merely  places 
his  signature  on  the  face  of  the  bill,  without  specifying  which  is  the 
statement  he  intended  to  sign  lointly  with  the  original  signer,  the 
declaration  of  the  drawer  shall  oe  considered  as  having  been  counter- 
signed. 

Article  60. — Rights  of  the  guarantor. 

The  guarantor  acquires  through  the  payment  of  a  bill  of  exchange 
all  the  rights  arising  from  the  bill  against  all  the  parties  who  would 
have  been  bound  toward  the  first  signer  if  the  latter  had  paid  or 
reimbursed  the  bill. 


TNTSBIfATIOlSAIj  GONFEBENGE  ON  BILL6  OF  EXOHANGB.       459 

Chapter  the  Seventh.— Or  intervention. 

Article  61. — Acceptance  by  intervention. 

If  protest  has  been  made  for  nonacceptance  or  for  absence  of 
guarantee,  the  bill  of  exchange  may  be  accepted  by  intervention  in 
lavor  of  any  party  liable  under  it. 

Article  62. — Form  of  acceptance  by  intervention. 

Acceptance  by  intervention  must  be  written  on  the  bill  and  signed 
by  the  person  intervening.  It  must  state  the  party  liable  (for  whose 
honor)  for  whom  intervention  has  been  made.  In  default  of  such  a 
statement  the  drawer  shall  be  considered  as  the  person  for  whose 
honor  acceptance  has  been  made. 

Article  63. — Effects  of  acceptance  by  intervention. 

The  holder  is  not  bound  to  admit  an  acceptance  by  intervention; 
if  he  admits  it  he  loses  the  power  to  exercise  recourse  for  nonaccep- 
tance or  for  better  security. 

The  predecessors  of  a  holder  who  admits  acceptance  by  intervention 
are  authorized  to  establish  their  rights  to  reimburse  the  document  and 
to  require  that  it  shall  be  surrendered  to  them,  in  conformity  with 
the  terms  of  section  3  of  article  53,  and  to  afterwards  exercise  re- 
course. 

Article  6^. — Obligation  of  the  acceptor  by  intervention^ 

In  consequence  of  his  acceptance  by  intervention,  the  party  inter- 
vening is  bound  in  respect  to  the  successors  of  the  party  for  whose 
honor  acceptance  is  made  to  pay  the  bill,  in  the  same  manner  in 
which  the  latter  would  have  been  bound. 

This  obligation  shall  be  extinguished  if,  on  the  day  subsequent  to 
the  expiration  of  the  delay  given  for  making  protest,  the  bill  pro- 
tested for  nonpayment  has  not  been  pjresented  to  the  party  interven- 
ing for  payment  for  honor,  and  if  this  fact  has  not  been  established 
by  a  deed  of  protest. 

Article  65. — Payment  by  intervention. 

If  protest  has  been  made  for  nonacceptance,  for  nonpayment,  or 
for  better  security  the  bill  may  be  paid  for  the  honor  of  any  party 
liable;  in  the  first  two  instances  the  payment  for  honor  may  be 
made  so  lon^  as  the  deed  of  protest  has  not  been  drawn  up ;  in  the  last 
case  it  should  be  made  within  the  delay  given  for  making  protest, 
or  at  least  on  the  next  business  day. 

The  payer  for  honor  shall  have  the  payment  certified  in  the  deed 
of  protest  drawn  up  by  the  holder  or  m  a  document  annexed  to 
it;  the  party  intervening  whose  payment  has  been  refused  is  entitled 
to  require  that  his  offer  to  pay  shall  be  stated  in  the  deed  of  protest 
or  in  the  document  annexed  to  it. 

If  the  holder  refuses  a  payment  by  intervention  for  the  full 
amount  of  the  bill,  offered  to  him  in  due  time,  he  shall  lose  his  right 
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to  exercise  recourse  against  the  successors  of  the  party  for  whose 
honor  the  payment  has  been  made. 

Article  66. — Case  of  need. 

• 

For  a  case  where  the  drawee  shall  not  give  his  acceptance,  or  AaSi 
not  pay  the  bill,  the  drawer  and  any  indorser  may  designate  in  the 
bill  another  person  (referee)  to  whom  the  bill  must  be  presented  for 
payment  by  intervention. 

If  the  name  of  the  party  who  has  indicated  the  case  of  need 
should  be  lacking,  it  shall  be  considered  as  having  been  stated  by  the 
drawer  of  the  bm. 

Article  67. — Obligation  to  present  for  payment  by  intervention. 

If  a  bill  protested  for  nonpayment  bears  indication  of  a  referee  in 
case  of  need  or  acceptance  by  intervention  domiciled  in  the  place  of 
payment,  the  holder  shall  be  bound  to  present  the  bill,  not  later  than 
the  business  day  following  the  expiration  of  the  delay  given  for  mak- 
ing protest,  to  the  referee  or  the  acceptor  by  intervention,  or  to  have 
noted  by  a  deed  of  protest  the  failure  to  obtain  payment. 

If  he  neglects  to  do  so,  he  shall  lose  his  recourse  against  the  suc- 
cessors of  the  person  who  has  indicated  the  referee  or  of  the  party  for 
whose  honor  payment  was  to  be  made. 

If  a  bill  protested  for  nonacceptance  or  for  better  security  bears 
indication  of  a  referee  in  case  of  need  domiciled  in  the  place  of  pay- 
ment, the  holder  shall  only  be  entitled  to  set  up  his  right  of  recourse 
against  the  successors  of  the  person  who  has  indicated  the  referee  in 
case  he  presents  the  bill  to  the  referee  for  payment  by  intervention, 
and  should  he  not  succeed  in  obtaining  payment,  has  this  failure  set 
forth  by  protest. 

Article  68. — Remittance  of  a  discharged  biU. 

The  bill  of  exchange  and  the  protest  must  be  delivered  to  the  per- 
son intervening  upon  the  payment  of  the  full  amount  of  the  recourse. 
The  holder  is  bound  to  give  on  the  bill  an  acknowledgment  of  the 
payment  by  intervention,  stating  the  name  of  the  person  intervening 
and  the  name  of  the  person  for  whose  honor  payment  is  made.  If  the 
latter's  name  is  stated  neither  in  the  receipt  nor  in  the  protest,  the 
drawer  shall  be  considered  as  the  person  for  whose  honor  the  bill  is 
paid. 

Article  69. — Effects  of  payment  by  intervention. 

Payment  by  intervention  shall  discharge  the  successors  of  the 
party  for  whose  honor  it  is  made;  the  person  intervening  is  vested 
toward  the  latter  with  the  rights  belonging  to  an  indorser  who  has 
reimbursed  the  bill ;  but  he  shall  not  be  entitled  to  demand  a  special 
commission. 

A  party  who  pays  by  intervention,  although  it  appears  in  the  pro- 
test tnat  another  party,  whose  payment  would  have  led  to  a  greater 
number  of  discharges,  has  declared  himself  ready  to  reimburse  the 
amount  of  the  bill,  shall  have  no  recourse  against  those  of  his  debtors 
who  would  have  been  discharged  if  the  other  party  had  intervened. 


INTERNATIONAL  CONFEBENCE  ON  BILLS  OF  EXCHANGE.        461 

Article  70^ — Ohligation  to  gi/ve  notice. 

The  acceptor  by  intervention  and  the  payer  for  honor  are  bound 
to  give  written  notice  of  the  intervention  to  the  person  for  whose 
honor  the  payment  has  been  made,  within  a  delay  of  two  business 
days ;  if  they  neglect  to  do  so,  they  shall  be  bound  to  reimburse  to 
him  the  damages  resulting  from  this  omission. 

A  post-oflSce  receipt,  from  which  it  appears  that  a  letter  has  been 
sent  to  the  person  for  whose  honor  payment  has  been  made,  within 
this  delay  of  two  days,  shall  be  considered  as  a  proof  that  notice 
has  been  given  to  him  in  due  time. 

Chapter  the  Eighth. — ^Reproduction  op  the  Bills  of  Exchange. 

Article  71. — Duplicates. 

The  drawer  may  deliver  to  the  first  holder  several  drafts  of  the 
biU  of  exchange.  The  drafts  must  be  of  the  same  tenor  and  con- 
tain in  their  text  the  statement :  "  Prima,"  "  Secunda,"  "  Tertia," 
etc.;  if  this  designation  is  lacking,  each  draft  shall  be  considered 
as  an  independent  bill. 

Article  72. — Ohligationa  arising  from  duplicates. 

If  payment  is  made  on  one  of  the  drafts  of  a  bill,  the  rights  aris- 
ing n*om  the  other  drafts  are  extinguished.  If,  however,  an  in- 
dorser  indorses  different  drafts  to  different  persons,  the  rights  arising 
from  the  drafts  not  surrendered  at  the  time  of  payment  shall  remain 
in  force  with  regard  to  such  indorser  and  his  successors. 

Likewise,  the  acceptor  who  shall  have  accepted  several  drafts  of 
the  same  bill  of  exchange  is  liable  in  accordance  with  his  acceptances 
borne  upon  the  drafts  not  surrendered  at  the  time  of  payment;  un- 
less he  proves  that  the  holder  of  one  of  the  accepted  drafts  has  also 
received  the  others,  or  that  at  the  time  of  the  acquisition  of  the 
accepted  draft  the  holder  was  aware  that  the  several  acceptances 
had  been  erroneously  made. 

Article  7S. — Possession  of  a  bill. 

Whoever  shall  have  sent  for  acceptance  one  of  the  drafts  of  a  bill, 
shall  be  bound  to  state  on  the  others  the  name  of  the  person  who 
has  the  duplicate  sent  for  acceptance.  However,  the  omission  of 
such  a  statement  shall  not  deprive  the  other  drafts  of  their  validity 
as  bills  of  exchange.  The  depository  shall  be  bound  to  deliver  the 
draft  sent  for  acceptance  to  the  qualified  holder  of  another  draft. 

Article  71^. — Use  of  duplicates. 

The  holder  of  a  duplicate  setting  forth  the  name  of  an  actual  de- 
positary of  the  original  shall  be  bound,  before  he  shall  be  entitled  to 
exercise  recourse,  to  state  by  protest  that  the  draft  sent  for  acceptance 
has  not  been  delivered  to  nim  by  the  indicated  depository  and  that 
the  acceptance  or  payment  demanded  by  his  draft  has  been  refused. 
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'  Article  76. — Copies. 

Any  holder  of  a  bill  of  exchange  is  entitled  to  issue  copies  of  it. 

The  copy  must  be  a  reproduction  of  the  bill  and  of  the  declarations 
and  statements  which  it  contains  and  must  indicate  how  far  it  ex- 
tends as  a  copy. 

The  copy  must  indicate  the  depositary  of  the  original  draft. 

The  depositary  is  bound  to  deliver  the  original  draft  of  a  bill  to 
the  bearer  of  a  copy  if  the  latter  gives  due  proof  of  his  authority  by 
an  original  indorsement. 

Article  76. — Declarations  vyritten  on  the  copy. 

Any  copy  may  be  indorsed  like  a  bill  of  exchange.  The  declara- 
tions of  indorsements,  of  acceptance  by  intervention,  of  bond,  and 
of  guarantee  (aval)  borne  on  the  copy  have  the  same  force  as  if  they 
were  placed  on  the  original  draft. 

A  copy  may  also  be  provided  with  the  indication  of  a  case  of  need. 

Article  77. — Use  of  rights  arising  from,  a  copy. 

.  The  duly  qualified  holder  of  a  copy  containing  the  indication  of  a 
depositary  is  entitled  to  exercise  recourse,  on  the  basis  of  this  copy, 
against  all  parties  whose  original  declarations  appear  on  the  copy,  If 
he  shows  by  a  protest  made  within  due  time  for  making  protest  for 
nonpayment  that  the  original  draft  has  not  been  remitted  to  him  by 
the  depositary  designated  in  the  copy. 

Chapter  the  Ninth. — General  Provisions  Gongexning  the 

Exercise  of  Rights. 

Article  78. — Time  and  place  of  acts. 

All  acts  under  the  law  of  exchange  against  a  stated  person  must 
take  place  in  the  locality  designated  for  this  purpose  in  the  bill;  in 
default  of  such  a  designation,  at  the  office  ox  the  party  concemed; 
and  in  default  of  an  omce,  at  his  domicile  during  the  hours  of  busi- 
ness as  they  are  determined  by  local  law  or  custom.  They  shall 
not  be  made  at  any  other  premises  of  the  same  place  or  in  a  neighbor- 
ing place,  except  m  compliance  with  a  mutual  agreement. 

Any  act  made  at  the  office  or  domicile  of  a  party  concerned  is 
valid  even  if  the  bill  of  exchange  indicates  a  neighboring  place 
instead  of  the  place  where  these  premises  are  really  situated. 

Article  79. — Days  not  available. 

Declarations  and  acts  under  the  law  of  exchange  shall  not  be 
required  unless  on  a  day  considered  as  a  business  day  in  the  place 
in  question.  If  a  declaration,  act,  or  process  under  flie  law  of  ex- 
change must  be  made  on  a  stated  day  or  within  a  stated  delay,  and 
if  the  stated  day  or  the  last  day  of  the  delay  is  not  considered  in 
the  place  in  question  as  a  business  day,  they  must  be  made  on  the 
next  business  day,  the  latter  being  reckoned  as  the  day  of  maturity. 
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ArHcU  80.—''  Via  Major:' 

^  All  acts  done  in  view  of  the  establidiment  and  preservation  of 
rights  under  the  law  of  exchange  shall  be  deemed  as  having  been 
made  in  due  time  and  on  the  last  day  of  the  delav  fixed  for  this 
purpose,  if,  in  the  place  where  they  should  have  been  done,  they 
can  not  be  performed  on  this  day  on  account  of  public  calamity, 
such  as  rebellion,  an  earthquake,  a  landslide,  a  war,  an  epidemic,  a 
flood,  or  disturbances  in  the  means  of  communication,  or  on  account 
of  a  moratorium. 

Article  81. — Evideiice  reqtrired  of  the  holder. 

The  holder  of  an  indorsed  bill  proves  his  ownership  by  an  uninter- 
rupted series  of  indorsements  reaching  down  to  himself.  Canceled 
indorsements  are  considered  null. 

Whoever  fulfills  his  obli^tions  arising  from  the  bill  of  exchange 
or  pertaining  to  it,  as  wdl  as  whoever  legally  acquires  a  bill  of 
exchange,  shall  not  be  bound  to  verify  the  genuineness  of  the  indorse- 
ments. The  drawer,  the  indorser,  the  payer  by  intervention,  the 
bondsman,  or  the  guarantor  (donneur  d^val),  who  has  reimbursed 
the  amount  of  ihib  bill,  shall  also  be  considered  a  holder  in  due  course. 

Article  82. — Defences  (igainat  the  holder. 

The  party  liable  may  set  up  against  the  lawful  holder  only  the 
defences  concerning  the  vali<Jitj  of  his  declaration  on  the  bill,  or 
arising  frcan  its  tenor,  or  which  involve  direct  liabilities  of  the 
holder  to  him. 

Article  8S. — Protection  of  the  holder. 

The  duly  qualified  holder  of  a  bill  shall  not  be  bound  to  deliver  it 
unless  he  has  acquired  it  in  bad  faith  (mala  fide)  or  he  has  been 
guilty  of  gross  negligence  in  acquiring  it 

Article  84. — Joint  liability  of  parties. 

Where  several  parties  are  liable  they  shieill  be  bound  jointly  and 
severally.  The  holder  may  proceed  against  some  of  them  or  one 
only  without  losing  thereby  his  rights  with  regard  to  the  parties  not 
sued.    Nor  shall  he  be  bound  by  tne  order  of  the  indorsements. 

The  joint  liability  shall  extend  to  all  that  mav  be  claimed  by  the 
holder  for  nonfulfillment  of  the  obigation  of  exchange. 

Chapter  the  Tenth. — Lost  Bills  of  Exchange. 

Article  86. — Rights  of  the  owner. 

A  bill  of  exchange  lost  or  destroyed  may  be  declared  null  by  the 
court  having  jurisdiction  of  the  place  of  payment  if  the  applicant 
presents  prima  facie  evidence  that  he  was  the  owner  of  such  a  bill. 

By  virtue  of  the  decision  of  the  court  authorizing  procedure,  and  of 
the  production  of  a  copy  of  the  bill  or  of  a  document  reproducing  its 
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essential  tenor,  the  owner-suitor  is  authorized  to  have  a  protest  drawn 
for  nonpayment  within  the  delay  prescribed  for  this  purpose. 

By  virtue  of  the  same  decision  of  the  court,  the  saia  owner  is  also 
authorized  to  require  at  maturity  from  the  acceptor  that  the  latter 
deposit  the  amount  due  in  the  hands  of  the  proper  authorities  at  the 
place  of  payment. 

Article  86, — Discharge  of  the  acceptor. 

The  acceptor  is  discharged  from  his  debt  under  the  law  of  ex- 
change by  a  deposit  made  in  compliance  with  the  above-stated  pro- 
visions. The  actual  holder  of  tiie  bill  who  presents  himself  in  ooun 
during  the  course  of  the  procedure  of  amortization  shall  be  entitled 
to  validate  his  rights  arising  from  the  acceptance  only  in  respect  of 
the  amount  thus  deposited. 

Article  87. — Effects  of  annuhnent. 

Once  the  bill  has  been  declared  to  be  null,  no  one  shall  be  entitled  to 
set  up  rights  arising  from  the  document  itself. 

The  party  in  whose  favor  the  document  has  been  dedared  to  be 
null  may  set  up  against  the  drawer  and  the  acceptor  the  rights  which 
would  belong  to  him  if  he  was  in  possession  of  the  bill,  and  the 
drawer,  if  he  gives  satisfaction  to  the  applicant,  may  in  like  manner 
set  up  such  rights  against  the  acceptor  alone. 

If,  however,  in  compliance  witn  the  above-stated  provisions,  the 
acceptor  is  discharged  from  his  obligations,  the  applicant-owner  shall 
not  be  entitled  to  set  up  the  rights  arising  from  the  bill,  except  to 
the  amount  deposited. 

Chafteb  the  Eleventh. — Prescription  in  Suits  on  the  Bili^  or 

Exchange. 

Article  88. — Delays  of  prescription. 

Bights  under  the  law  of  exchange  are  subject  to  a  time  limitation 
of  six  months.  This  delay  begins  to  run,  against  the  holder,  from 
the  day  of  maturity  of  the  bill ;  against  the  indorser,  the  bondsman, 
the  guarantor  (donneur  d'aval),  and  the  paper  for  honor,  from  th€ 
day  of  payment  if  he  has  paid  before  suit  has  been  brought  against 
him ;  in  any  other  case,  from  the  day  on  which  summons  have  been 
served  on  him. 

However,  all  rights  under  the  law  of  exchange  shall  expire  if  they 
are  not  set  up  within  a  delay  of  three  years  from  the  day  of  maturity. 

Article  89. — Calculation  of  the  delays. 

With  regard  to  the  holder,  the  years  and  months  of  the  delay  of 
prescription  shall  be  reckoned  in  accordance  with  the  calendar  used 
m  the  place  of  payment;  with  regard  to  his  predecessors,  in  accord- 
ance witli  the  csdendar  used  in  the  place  where  eadi  of  them  has  his 
domicile. 
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Article  90. — Enaichment. 

If  the  obligations  of  the  drawer  or  the  acceptor  under  the  law  of 
exchange  are  extinguished  by  prescription^  or  if  those  of  the  drawer 
are  extux^ished  on  account  of  the  (xnission  of  acts  or  proceedings 
required  lor  the  preservation  of  his  rights,  they  shall  remain  liable 
to^ward  the  holder  only  so  far  as  the  damages  occasioned  to  the  latter 
may  have  led  to  their  enrichment. 

No  such  right  shall  subsist  in  regard  to  the  other  parties  liable. 

These  rights  are  subject  to  a  time  limitation  of  five  years,  running 
from  the  day  of  maturity  of  the  bill. 

Article  91. — Interruption  and  sti^ension  of  prescription. 

The  time  limitation  shall  not  be  interrupted  unless  by  the  filing  of 
the  claim,  by  notice  to  a  third  party,  or  by  presentation  to  the  assignee 
in  case  ox  bankruptcy. 

Prescription  shall  again  begin  to  run  a^inst  the  defendant,  giviujg 
such  notice  from  the  day  on  which  the  judgment  applying  to  the  suit 
shall  have  come  definitively  in  force. 

There  shall  be  no  suspension  of  prescription  unless  the  party  con- 
cerned is  amenable.  However,  the  party  who,  according  to  his  na- 
stopped  their  business  or  by  a  case  oi  "  vis  major." 

Interruption  and  suspension  shall  have  effect  only  in  respect  to  the 
party  against  whom  the  cause  of  interruption  or  of  suspension  has 
arisen. 

Chapter  the  Twelfth. — Private  International  Law. 

Article  92. — Capacity  to  incwr  liability. 

Capacity  to  incur  liability  by  a  declaration  in  a  bill  of  exchange 
shall  be  determined  by  the  laws  of  the  State  to  which  the  party  con- 
cerned is  amenable.  However,  the  party  who,  according  to  his  na- 
tional law,  is  not  capable  of  obligating  hmiself  by  a  bill  of  exchange, 
shall  be  liable  if  the  declaration  has  been  made  m  a  State  according 
to  the  law  of  which  he  would  have  such  capacity. 

Article  9S. — Protest, 

The  laws  of  the  State  within  the  territory  of  which  a  protest  has 
to  be  made  shall  fix  the  form  of  protest,  the  procedure  to  be  followed, 
and  the  functionaries  qualified  for  making  it  (officers  of  protest). 

The  laws  of  the  same  State  shall  also  determine  the  steps  to  be  taken 
and  the  conditions  to  be  fulfilled  in  order  to  make  noting  for  protest 
equivalent  to  the  protest  itself,  and  whether  the  officer  who  has  drawn 
up  the  deed  of  protest  shall  be  authorized  to  accept  payments 
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V.  THE  BREMEN  AND  BUDAPEST  RULES. 

By  Dr.  B.   Sichebmann,  Advocate,  Kassa,  Hungary. 
[Reprintbd  from  thb  Law  Timbs,  Noybmbbr  14,  1908.] 

The  conference  of  the  International  Law  Association,  held  recently 
at  Budapest  (125  L.  T.  Jour.,  523),  has,  upon  a  suggestion  coming 
from  Hungarian  quarters,  overhauled  the  so-called  "  firemen  Rules  " 
(Bremer  Regeln)  and,  by  altering  as  well  as  supplementing  them, 
set  .up  the  now  so-called  "  Budapest  Rules." 

There  might  be  some  doubt  as  to  the  scientific  value  of  such  rules, 
all  the  questions  solved  therein  haviujg  been  already  thoroughly  dis- 
cussed by  the  most  learned  men  of  divers  countries ;  there  might  be 
as  well  some  doubt  as  to  the  practical  value  of  such  a  work,  no  Gov- 
ernment being  engaged  in  it;  but  certainly  there  can  be  no  doubt  as 
to  the  high  importance  of  these  rules  from  the  point  of  view  of  the 
possibility  and  probability  of  the  unification  of  the  principles  of  the 
law  relating  to  bills  of  exchange  and  the  prospects  of  the  efforts 
made  in  this  line.  They  may  show  to  the  select  committee  to  be 
appointed  by  international  agreement  where  the  greater  difficulties 
are  hidden  and  in  which  direction  their  solution  may  be  sought. 
Still,  this  very  useful  scope  can  not  be  fully  realized  but  for  the 
knowledge  of  the  arguments  pro  and  con  used  in  the  discussions  and 
of  the  final  agreement  on  which  the  resolutions  are  based.  There- 
fore, I  think  it  advisable,  as  no  official  protocols  have  been  drawn  up 
there,  to  put  in  permanent  form  the  course  of  the  discussion  of  the 
special  committee  appointed  by  the  conference — of  course,  on  my  own 
responsibility. 

On  the  second  day  of  the  conference — ^the  23d  September — Prof. 
Riesser,  Prof.Nagy,  Mr.  Byles,  and  the  writer  of  tnese  lines  held, 
before  the  opening  of  the  full  session,  a  consultation  as  to  the  way 
in  which  the  matter  of  bills  of  exchange  legislation  would  best  be 
discussed,  and  by  mutual  agreement,  and  with  the  consent  of  Mr. 
Justice  Phillimore,  Prof.  Riesser,  after  the  opening  of  the  full  session, 
proposed  "the  appointment  of  a  select  committee  to  discuss  the 
matter  of  bills  or  exchange  legislation,  which  is  too  complicated  to 
be  debated  on  in  pleno,  and  to  submit  th6  results  of  their  delibera- 
tions to  the  present  conference." 

The  chairman  said  there  would  be  no  difficulty,  as  the  authors  of 
papers  were  content  that  their  papers  should  be  taken  as  read  and 
put  on  the  minutes  of  the  conference,  and,  the  question  being  put  and 
carried,  the  following  committee  was  appointed :  Mr.  Justice  PhiUi- 
more  and  Mr.  Barnard  Byles  (England),  Prince  Cassano  (Italy), 
Dr.  Barbey  (France),  Prof.  Riesser  (Germany),  Prof.  F.  Nagy  and 
Dr.  Sichermann  (Hungary),  and  (in  case  he  should  arrive  in  time) 
Dr.  Meyer  (Germany). 

467 


468       INTERNATIONAL  CONFEBENCE  ON  BII^LS  OF  EXCHANGS. 

The  committee,  ioined  by  Dr.  {lantos,  set  to  work  immediately, 
and,  agreeing  to  the  suggestion  made  by  the  paper  of  Dr.  Sidier- 
mann  as  to  me  overhauling  of  the  so-caUed  '^  Bremen  Rules,'^  it  ex- 
amined and  discussed  these  rules  one  by  one,  with  the  following 
results: 

BBEMEN  RULES.  BUDAPEST  BULKS. 

1.  The  capacity  to  cofntract  by  toMnB 
of  a  bill  of  exchange  shall  b»  gov- 
erned by  the  g^ieral  capacity  to  enter 
into  an  obUgation. 

Passed  unaltered  in  committee. 

The  committee  was  fully  aware  of  the  fact  that  this  rule  only  means 
a  formal  uniformity  of  the  provisions  relating  to  the  capacity  of 
parties,  leaving  still  a  large  difference  .between  the  divers  countries 
as  to  tlie  limits  of  minority,  but  agreed,  with  due  regard  to  the  differ- 
ent state  of  culture  of  the  various  peoples,  that  for  the  time  being,  a 
unifonnity  in  questions  of  the  umits  of  minority  could  not  be 
obtained. 

24.  The  capacity  of  a  foreigner  to 
contract  by  means  of  a  bill  of  ex- 
change shall  be  governed  by  the  law 
of  his  country;  but  a  foreigner  who 
enters  into  a  contract  of  exchange,  be- 
ing incapable  of  binding  himself  by 
such  a  contract  In  his  own  country, 
shall  be  bound,  if  he  is  capable  of 
binding  himself  by  such  a  contract  un- 
der the  law  of  the  country  In  which  he 
contracts 

Passed  unaltered  in  committee. 

The  suggestion  of  supplementing  this  rule  by  a  provision  in  case 
the  party  concerned  belong  to  more  than  one  country  (or  if  his 
country  could  not  be  established) — applying  thereby  to  the  law  of 
his  domicile — was  declined  as  belonging  to  the  vast  number  of  details 
the  conference  could  not  enter  into. 

To  both  these  rules  there  were  many  amendments  in  pleno,  espe- 
cially with  regard  to  their  style ;  further,  it  was  deemed  advisable  to 
unite  both  provisions  in  one  rule  and  to  drop  the  explicit  declara- 
tion (regaraed  as  superfluous)  that  the  capacity  of  a  foreigner  shall 
be  governed  by  the  law  of  his  country.  Tnus  finally  in  pleno  it  was 
carried  as  the  first  rule: 

1.  The  capacity  to  contract  by  means 
of  a  bill  of  exchange  shall  be  deter- 
mined by  the  general  capacity  to  enter 
Into  a  contract ;  but  a  person,  although 
incapable  of  binding  himself  by  soch 
a  contract  in  his  own  country,  i(hall 
also  be  bound,  if  he  Is  capable  of  so 
binding  himself  under  the  law  of  the 
country  in  which  he  oontraetB. 

2.  To  constitute  a  bill  of  exchange 
it  shall  be  necessary  to  insert  on  the 
face  of  the  instrument  the  words  *'  bill 
of  exchange  **  or  their  equivalent. 

Passed  unaltered* 


IKTERHATIONAIi  OONFEBENGE  ON  BIUJS  OF  EXCHANQS.       469 

Though  this  means  a  new  re<^uisite  from  the  standpoint  of  the 
English  as  well  as  the  French  law,  aud  requisites  should  rather  be 
diminished,  still  the  committee  thought  it  aavisable  to  maintain  this 
rule,  because  the  international  law  to  be  created  is  to  deal  only  with 
bills  of  exchange,  and  the  requisite  stated  in  this  rule  seems  the  most 
suitable  one  for  the  distinguishing  of  bUls  from  any  other  negotiable 
instrument.  The  suggestion  of  altering  this  rule,  in  so  far  that  the 
words  "  bills  of  exchange  "  should  be  put  in  the  context  of  the  bill, 
was  declined  as  being  an  unnecessary  increase  of  formalities* 

BREMEN  BITLES.  BUDAPEST  BULBS. 

8.  It  shall  not  be  obligatory  to  in- 
sert on  the  face  of  the  instrument,  or 
on  any  indorsement,  the  words  **  value 
recelTed,"  nor  to  state  a  consideration. 

4.  Usances  shall  be  abolished. 

Both  rules  passed  unaltered  without  any  discussion. 

5.  The  validity  of  a  bill  of  exchange 
shall  not  be  affected  by  the  absence  or 
insufficiency  of  a  stamp. 

Considering  how  very  hard  Governments  are  on  financial  questions, 
and  that  the  unification  might  fail  by  the  opposition  of  the  various 
revenue  departments,  the  committee — though  agreeing  unanimously 
to  the  tenor  of  the  rule — found  it  advisable  to  alter  it  as  follows: 

6.  It  is  desirable  that  the  validltj 
of  a  bill  of  exchange  should  not  be 
alVected  by  the  absence  or  insufficiency 
ot  a  stamp. 

6.  A  bill  of  exchange  shall  be 
deemed  negotiable  to  order,  unless  re- 
stricted in  express  words  on  the  face 
of  the  instrument  or  on  an  indorse- 
ment. 

Passed  unaltered  without  any  discussion. 

7.  The  making  of  a  bill  of  exchange 
to  bearer  shall  not  be  allowed. 

Considering  that  the  rules  do  not  object  to  the  negotiability  of  bills 
by  blank  indorsement,  whereby  the  bill  in  facto  works  as  an  instru- 
ment payable  to  bearer ;  further,  that  the  bills  payable  to  bearer  have 
become  so  naturalized  in  the  territories  of  Anglo-American  law  that 
it  is  hardly  to  be  expected  that  those  territories  will  give  them  up ; 
finally,  that  the  checKs  payable  to  bearer  have,  in  the  last  years, 
worked  their  way  without  any  further  harm  into  the  countries  ruled 
by  the  French  and  German  laws,  the  committee  altered  this  rule  as 

follows : 

7.  The  making  of  a  bill  of  exchange 
to  the  bearer  shaU  be  allowed. 

To  this  the  committee  added  the  following  supplement : 

The  bill  of  exchange  shall  not  be 
invalid  by  reason  that  it  is  not  dated 
or  does  not  specify  the  place  where  it 
is  drawn,  or  the  place  where  it  Is  pay- 
able. 
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The  committee,  recognizing  it  as  desirable  that  the  number  of  essen- 
tial requisites  in  a  bill  shoula  be  reduced,  considered,  further,  that  this 
supplement  corresponds  to  the  Anglo-American  law,  and  that  it  is 
easier  in  the  unification  of  diverging  laws  to  drop  requisites  than  to 
take  them  up.  The  committee,  of  course,  was  aware  that  provisions 
will  be  needed — according  to  the  English  code  (sec.  454)— by  which 
the  place  of  payment,  not  specified  in  the  bill,  could  be  ascertained. 

In  pleno  tnis  supplement  was  carried,  but  as  a  separate  rule,  rec^v- 
ing  the  number  9. 

BREMEN  BULEI.  BUDAPEST  BUUE8. 

8.  The  rnle  of  law  of  dlstantia  lod 
shall  not  apply  to  bUls  of  exchange. 

Passed  unaltered  without  any  discussion,  receiving  in  pleno  the 
number  10. 

9.  A  bill  of  exchange  shall  be  ne- 
gotiable by  blank  indorsement 

Passed  unaltered  without  any  discussion,  receiving  in  pleno  the 
number  8. 

10.  The  indorsement  of  an  overdue 
bUl  of  exchange  which  has  not  been 
duly  protested  for  dishonor  for  non- 
payment shall  convey  to  the  holder  a 
right  of  recourse  only  against  the 
acceptor  and  indorsers  subsequent  to 
due  date.  Where  due  protest  has 
been  made,  the  holder  shall  only 
possess  the  rights  of  the  indorser  to 
him  against  the  acceptor,  drawer,  and 
prior  indorsers. 

This  rule — corresponding  to  the  singular  provision  of  section  16  of 
the  German  law — raised  a  long  discussion^  not  so  much  as  to  the  effi- 
ciency of  the  protest,  the  committee  agreeing  that  there  is  no  practi- 
cal reason  why  such  an  influence  should  be  panted  to  the  protest  in 
this  relation,  but  as  to  the  character  of  the  indorsement  on  an  over- 
due bill. 

Some  of  the  members  explained  that  the  negotiability  of  the  bill 
had  to  cease  at  its  maturity,  as  maturity  involves  the  natural  expir- 
ing of  the  life  and  course  of  the  bill,  by  which  the  parties  liable  on 
the  bill  obtain  rights  against  the  holder  that  should  not  be  altered 
by  subsequent  negotiations;  therefore  the  indorsee  of  an  overdue 
bill  had  to  enter  omy  into  the  rights  of  his  indorser. 

Against  this  other  members  argued  that  this  solution  answers 
neither  to  the  abstract  nature  of  the  bill  nor  the  exigencies  of  the 
intercourse  of  bills ;  for  the  parties  signing  the  bill  before  its  maturity 
assume  full  liability  towara  every  bona  fide  holder,  and  nothing  in 
the  bill  shows  that  this  liability  is  restricted  in  case  the  bill  should 
be  negotiated  after  maturity ;  further,  that,  according  to  the  general 
intention  of  the  parties  negotiating  an  overdue  bill,  the  transfer  of 
such  a  bill  shoula  have — to  use  the  German  expression — a  thorough 
Transporteffect  giving  full  legitimation  and  attaching  no  defect  of 
title  thereto;  that  there  is  no  practical  reason  for  hampering  the 
parties  in  negotiating  such  bills,  the  parties  liable  on  the  oill  having 
the  power  to  restrict  the  negotiability  of  the  instrument  beforehand. 
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if  such  be  in  their  interest;  and,  finally,  that  the  difference  made 
between  an  indorsement  before,  and  an  indorsement  ^fter,  maturity, 
raises  a  great  nmnber  of  difficult  questions  of  law  as  well  as  of  fact, 
to  be  avoided  by  the  law  relating  to  bills,  especially  with  regard  to 
international  intercourse. 

Therefore  this  question  ought  to  be  solved  according  to  the  French 
jurisprudence  (and  according  to  the  project  of  the  congress  at 
Brussels) ,  which  grants  the  indorsee  of  an  overdue  bill — without  any 
regard  to  the  protest — entirely  independent  rights,  andplaces  him  on 
an  equality  with  the  indorsee  of  a  not  overdue  bill.  Tne  committee, 
after  having  considered  all  arguments,  agreed  on  the  following  rule : 

^^  The  mere  fact  that  the  bill  of  excnange  was  overdue  at  the  time 
of  an  indorsement  shall  not  affect  this  indorsement." 

In  pleno  this  rule  (receiving  the  number  11)  was  altered  in  style  as 
follows : 

BREMEN  BULES.  BUDAPEST  BULE8. 

11.  The  mere  &ct  that  the  bm  of 
exchange  was  overdue  at  the  time  of 
an  Indorsement  shaU  not  affect  the 
character  of  thli  Indorsement  as  such. 

11.  The  acceptance  of  a  blU  of  ex- 
change must  be  in  writing  on  the  face 
of  the  bill  itself.  The  signature  of 
the  drawee  (without  additional  words) 
shall  constitute  acceptance,  if  written 
on  the  face  of  the  bill. 

The  committee  agreed  that  a  provision  acdbrding  to  which  the 
explicit  acceptance  should  be  written  on  the  face  of  the  bUl  might  be 
an  unnecessary  formality,  to  be  found  in  neither  the  German,  English, 
nor  French  codes,  and  tneref ore  passed  this  rule  as  follows : 

12.  The  acceptance  of  a  biU  of  ex- 
change must  be  in  writing  on  the  bUl 
itself.  The  signature  of  the  drawee 
(without  additional  words)  shall  con- 
stitute acceptance,  if  written  on  the 
face  of  the  bill. 

It  was  carried  in  pleno,  receiving  the  number  12, 

12.  The  drawee  may  accept  for  a 
less  sum  than  the  amount  of  the  bill. 

Passed  unaltered  in  committee  without  any  discussion.  In  pleno 
this  rule  (receiving  the  number  13)  was  amended,  for  clearness'  sake, 
as  follows: 

13.  In-  case  of  dishonor  for  non-  13.  The  drawee  may  accept  for  a 
acceptance,  the  holder  shaU  have  an  less  sum  than  the  amount  of  the  bill; 
immediate  right  of  action  against  the  any  other  restriction  should  be  equiv- 
drawer  and  the  indorsers  for  payment  alent  to  refusal 

of  the  amount  of  the  bill  and  expenses, 
less  discount 

Passed  unaltered  but  for  the  words  "  and  any  other  parties  liable," 
which  were  interpolated  after  the  word  "  indorsers." 

The  committee  agreed  that  the  English  system  of  immediate  re- 
course answered  best  the  needs  of  general  intercourse,  and  cute  off 
even  the  possibility  of  many  complications  arising  out  of  the  need  of 
securities  (Grerman  system),  as  well  as  of  the  elective  power  granted 
by  the  French  law  to  the  sued  parties.  But,  as  there  might  be  other 
parties  liable  on  the  bill,  words  had  to  be  interpolated  accordingly. 
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The  suggestion  as  to  fixing  the  discount  ^'  according  to  the  legal 
rate  of  interest  of  the  place  of  drawing  "  was  declined,  as  the  amount 
of  the  discount  should  rather  be  det^^rnxined  with  regard  to  the  facts 
of  the  particular  case.    This  rule  received  in  pleno  the  number  14. 

BREMEN  RULES.  BUDAPEST  BULBS. 

14.  Cancellation  of  a  written  accept-  14.  In  case  of  dishonor  for  non- 
ance  sliaU  be  of  no  efPect  acceptance  the  holder  shall  have  an 

immediate  right  of  action  agaluat  the 
drawer,  the  Indoraers,  and  any  other 
parties  liable  for  payment  of  the 
amount  of  the  bill  and  expenses,  less 
discount. 

Considering  that  this  rule  is  totally  at  variance  with  the  respective 
provisions  of  the  English,  French,  and  Italian  law;  further,  that  also 
in  the  territories  governed  by  the  German  law  the  drawer,  indorsers, 
and  other  parties  liable  may  revoke  their  declarations  placed  on  a 
bill  and  cancel  their  signatures  as  long  as  they  are  in  possession  of 
it;  finally,  that  even  in  Germany  this  rule  is  regarded  only  as  the 
extreme  consequence  of  theoretical  views  (Kreationstheorie) ,  the 
committee  agreed  on  the  following  rule,  which  received  in  pleno  the 
number  15. 

15.  Where  the  acceptor  shall  have  16.  Where  an  acceptance  is  writen 
committed  an  act  of  bankruptcy  before  on  a  bill  and  the  drawee  has  parted 
due  date,  the  holder  shall  have  an  with  the  possession  of  it,  or  has  ^ven 
immediate  right  of  action  against  the  wrlttai  notice  to,  or  according  to  the 
drawer  and  indorsers  for  payment  of  directions  of,  the  person  entitled  to  the 
the  amount  of  the  bUl  a^d  expenses,  biU  that  he  has  accepted  it,  the  can- 
less  discount  cellatlon  of  the  acceptance  shaU  be  of 

no  effect. 

Passed  unaltered  but  for  the  words  "  and  any  other  parties  liable," 
interpolated  after  the  word  "  indorsers." 

With  due  regard  to  the  usage  of  trade  by  which  merchants,  eager 
to  preserve  their  own  credit,  hurry  to  take  up  bills  the  acceptor  of 
which  has  committed  bankruptcy,  and  partly  for  the  other  reasons 
given  above  ad  14  (Budapest  rules),  the  committee  agreed  in  main- 
taining this  rule,  interpolating  it  as  mentioned ;  the  committee  being 
of  opinion  that,  in  case  of  bankruptcy  on  the  part  of  the  acceptor, 
every  party  liable  on  the  bill — ^the  acceptor  not  excluded— should  be 
bound  to  pay  immediately. 

This  rule  received  in  pleno  the  number  16. 

16.  No  days  of  grace  shall  be  16.  Where  the  acceptor  ahaU  hare 
allowed.  committed  an  act  of  bankruptcy  before 

due  date,  the  holder  shall  have  an  im- 
mediate right  of  action  against  the 
drawer,  the  indorsers^  and  any  other 
parties  liable  f6r  payment  of  the 
amount  of  the  biU  and  expenses^  less 
discount. 

Passed  unaltered  in  committee  without  further  discussion,  and 
received  in  pleno  the  number  17. 

17.  The  holder  of  a  bill  of  exchange 
shall  not  be  bound,  in  seeking  re- 
course, by  the  order  of  succession  of 
the  indorsements,  nor  by  any  prior 
election. 

Passed  unaltered  in  committee  without  any  discusfflon,  and  re- 
ceived in  pleno  ihe  number  22. 


nrTBBNAIIONAL  COKFEKBNCB  OK  BTLLQ  OF  EXCHANQE.       473 
■BBICEN   BT7LB8.  SDDAFiaT  BULEB. 

18.  Protest,  or  noting  for  protest* 
shall  be  neoessaiy  to  preaerre.  the 
risbt  of  recourse  upon  a  bill  of  ex- 
change dishonored  for  nonacceptance 
or  for  nonpayment 

_  About  this  rule  the  committee  had  to  enter  on  prolonged  discus- 
sion. It  had  to  be  considered  that,  according  to  the  English  code, 
inland  bills  need  neither  protest  nor  noting;  further,  that  there  is 
a  stronfi^  current  in  the  mercantile  as  well  as  in  the  scientific  world 
as  to  the  abolishing  of  the  institution  of  protest,  regarded  nowa- 
days as  obsolete  and  as  a  superfluous  and  onerous  lormality;  finally, 
that  the  Italian  law  relating  to  bills,  as  well  as  the  new  Austrian 
and  German  law  relating  to  checks  (tne  Hungarian  bill  to  be  passed 
shortly  being  of  the  same  tenor),  give  to  the  holder  an  elective  right 
between  the  protest  and  a  declaration  to  be  written  by  the  drawee  on 
the  instrument.  On  the  other  hand,  it  was  explained  that  the  pre- 
sentment for  acceptance  as  well  as  for  payment  are  the  pillars  the 
system  of  recourse  is  based  upon :  that  accordingly  an  international 
law  had  to  provide  for  means  or  proof  thereof  fully  recognized  as 
such  in  every  country;  that  for  the  time  being  wide  discrepancies 
exist  between  the  divers  countries  as  to  questions  of  proof  and  the 

Erocedure  relating  to  it— discrepancies  the  removal  of  which  can  not 
B  hoped  for  nowadays,  the  state  of  culture  being  very  diverse  in 
the  different  countries;  that  it  is  only  the  protest  which  is  recog- 
nized as  a  full  proof  everywhere,  and  that  by  applying  the  lex  locus 
regit  actum,  this  institution  is  the  only  one  that  supplies  means  of 
proof  in  which  an  international  intercourse  could  acquiesce. 

Deliberating  on  all  these  arguments,  the  committee  agreed  in  main- 
taining this  rule;  but  the  committee  wished  also  to  have  it  explicitly 
stated  that  in  this  question  the  lex  locus  regit  actum  should  be 
applied,  leaving  thus  full  freedom  to  every  country  to  determine 
the  fcHrmalities  of  the  protest  or  noting  according  to  its  own  needs 
and  circumstances. 
The  committee  agreed,  therefore,  on  the  following  rule : 

18.  Protest,   or   noting  for   protest, 
according  to  the  law  of  the  country 
shaU    be    necessary   to    preserve   the 
right  of  recourse  upon  a  biU  of  ex- 
change dishonored  for  nonacceptance 
or  for  nonpayment 
19.  Immediate    notice    of    dishonor 
shall  be  necessary  to  preserve  the  right 
of  recourse  upon  a  biU  of  exchange. 

This  rule  has  been  the  great  stumbling-block  of  discussion,  as  on 
this  point  tiie  discrepancy  between  Englisn.  French,  and  German  law 
appeared  irreconcilable.  The  debate  on  tnis  matter  seemed  not  to 
have  the  ghost  of  a  chance  of  resulting  in  an  agreement  and  had 
to  be  adjourned  till  the  dispatch  of  the  other  questions,  in  the  hope 
that  an  agreement  could  be  perhaps  attained  then ;  nor  was  this  hope 
a  vain  one. 

It  was  proposed  that  immediate  notice  of  dishonor  should  not  be 
necessary  at  all  (the  French  system  leading  practically  to  it), 
arguing  that,  tihough  it  be  desirable  that  the  dishonoring  of  a  bill 
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should  be  notified  as  soon  as  possible  to  the  parties  liable  on  the  bill, 
the  omission  of  this  notice  can  hardly  be  so  harmful  to  the  not 
notified  as  to  justify  the  entire  discharging  of  such  a  one;  the  duty 
to  give  notice  being  besides  not  in  accord  with  the  indorsement  in 
blank,  and  raising  again  difficult  questions  of  fact.  Moreover,  in 
most  cases,  the  holder  of  the  bill,  as  the  French  practice  shows,  will 
certainly  in  his  own  interest,  without  any  legal  duty,  notify  the 
solvent  preceding  indorser  as  soon  as  possible. 

Another  proposition  recommended  the  Gterman  system  (i.  e.,  the 
constitution  of  a  duty  to  give  notice,  under  liability  only  for  damages 
and  loss  of  the  right  to  interest  and  costs),  as  the  very  spirit  of 
commerce  and  good  faith  (Treu  und  Glauben)  require  that  imme- 
diate notice  should  be  given  to  the  preceding  parties,  which  duty, 
however,  appears  sufficiently  secured  by  the  liability  for  damages, 
etc. — the  loss  of  the  entire  right  of  recourse  in  consequence  of  want 
of  notice,  as  in  most  cases  highly  inequitable,  could  not  be  approved 
of  by  Continental  people:  wherefore  the  corresponding  former 
Bremen  rule,  based  on  the  German  system,  ought  to  be  restored. 

According  to  the  third  opinion,  the  rule  ought  to  be  maintained 
unaltered  (English  system).  The  interests  of  the  preceding  parties 
require  immediate  notice  of  dishonor,  so  that  these  parties  may  be 
enabled  to  take  in  due  time  the  necessary  steps,  to  save  further  loss 
and  expense.  This  duty  to  give  notice  could  not  be  secured  by  the 
right  to  damages  only,  as  by  this  right  the  injured  preceding  party 
would  have  to  bear  the  onus  probancu,  which  often  frustrates  actions 
for  amends  or  damages. 

Again,  it  was  argued  that  there  is  no  reason  to  place  the  not 
notified  in  a  better  position  than  any  other  person  injured  by  dolus 
or  culpa ;  ^  finally,  that  also  at  present  in  a  smiilar  case,  according  to 
the  English  code  (vide  74th  sec.) ,  the  damnified  drawer  of  a  check  not 
presented  in  reasonable  time  has  to  bear  the  onus  probandi. 

Deliberating  on  all  these  arguments,  the  conmiittee  finally  agreed 
in  stating  the  duty  to  give  immediate  notice  to  every  preceding  party, 
but  mitigating  the  consequence  of  the  neglect  to  give  such  notice  by 
granting  to  the  not  notified  only  the  right  of  discharge  to  the  extent 
of  the  loss  or  damage  caused  by  the  want  of  such  notice,  and  allowing 
this  loss  to  be  pleaded  as  a  defense  pro  tanto  instead  of  a  cross  or 
counter  claim. 

Thus,  after  a  long  and  animated  discussion,  the  committee  agreed 
on  the  following  ruie: 

BBEUEN  RULES.  SDDAPBST  BULE8. 

.  19.  Immediate  notice  of  dishonor 
must  be  given;  if  it  be  not  so  giyen 
the  party  sued  shaU  be  discharged  to 
the  extent  of  the  loss  or  damage  caused 
by  the  want  of  such  notice. 
20.  The  time  within  which  protest 

must  be  made  shall  be  extended  in  the 

case  of  vis  major  during  the  time  of 

the  cause  of  interruption,   but  shall 

not  In  any  event  exceed  a  short  period 

of  time  to  be  fixed  by  the  code. 

1  According  to  the  old  English  doctrine  on  this  subject — L  e.,  in  esse  of  want  of  notice — 
it  lay  on  the  defendant  to  prove  that  he  had  heen  injured  by  the  want  of  notice.  (Bjlet 
OB  BUls,  ISth  ed.,  p.  244.) 
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The  committee  agreed  that  the  words  "  but  shall  not,''  etc.,  should 
be  left  out,  because  this  part  of  the  rule  contradicts  the  antecedent 
part ;  besides,  the  establishing  of  such  a  period  would  be  only  arbi- 
trary, and  lead  to  want  of  equity  in  case  of  a  moratorium. 

Xhus,  this  rule  passed  in  committee  as  follows : 

BBEMEN  BULES.  BUDAPEST  BtJLES. 

20.  The  time  within  which  protest 
must  be  made  shall  be  extended  In  the 
case  of  vis  major  during  the  time  of 
the  cause  of  interruption. 

21.  Ko  annulling  clause  need  be  in- 
serted in  duplicates. 

Passed  unaltered  in  committee;  but  the  committee  came  to  the  con- 
clusion that,  considering  the  many  dangers  for  creditors  as  well  as 
debtors  connected  with  the  issue  of  duplicates,  it  is  not  right  to 
compel  the  drawer  and  the  indorsers  to  deliver  duplicates  without 
agreement,  and  even  without  security,  to  holders  they  perhaps  never 
had  the  least  intention  to  trust,  and  that  in  consequence  the  English 
law  seems  more  to  answer  the  real  interests  of  the  parties  liable  on 
the  bill;  therefore  this  rule  was  supplemented  in  the  following 
m'anner: 

"  There  shall  be  no  obligation  to  give  a  set  or  a  duplicate  without 
an  agreement  between  the  parties  thereto. 

''  Only  in  case  where  a  bill  has  been  lost  before  it  is  overdue  the 

gerson  who  was  the  holder  of  it  may  apply  to  the  drawer  to  give 
im  another  bill  of  the  same  tenor,  giving  securitv  to  the  drawer,  if 
required,  to  indemnify  him  against  all  persons  whatever  in  case  the 
bill  alleged  to  have  been  lost  shall  be  found  again. 

"  No  annulling  clause  need  be  inserted  in  duplicates." 
The  second  and  third  subsections  of  this  rule  were  altered  in  pleno 
as  follows: 

21.  There  shall  be  no  obligation  to 
give  a  set  or  a  duplicate  without 
an  agreement  between  the  parties 
thereto. 

But  where  a  biU  has  been  lost 
before  it  is  overdue,  the  person  who 
was  the  holder  of  it  shall  be  entitled 
to  require  of  the  drawer  to  give  him 
another  bill  of  the  same  tenor,  giving 
security  to  the  drawer,  if  required,  to 
indemnify  him  against  all  persons 
whatever  in  case  the  bill  aUeged  to 
have  been  lost  shall  be  found  again. 

No  annulling  clause  need  be  inserted 
in  duplicates  if  marked  as  such. 

22.  A  simultaneous  right  of  action 
on  a  bill  of  exchange  shall  be  allowed 
against  all  or  any  one  or  more  of 
the  parties  to  the  bill. 

Passed  unaltered  in  committee ;  in  pleno  it  received  the  number  23, 
and  was  altered  in  the  following  manner : 

23.  The  surety  upon  a  bill  of  ex-  23.  A  simultaneous  right  of  action 
change  (donneur  d'aval)  shall  be  prl-  on  a  bill  of  exchange  shall  be  allowed 
marily  liable  with  the  person  whose  against  all  or  some  or  any  one  of  the 
surety  he  Ul  parties  to  the  bill. 
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Passed  unaltered  in  committee ;  in  pleno  it  received  tiia  number  24, 
and  for  clearness'  sake  altered  in  the  following  manner : 

BBEMBN  BULBS.  BUDAPEST  BULBS. 

24.  The  dooneur  d'aval  (soraty  upon 
a  bill  of  exchange)   shall  be  equaUy 
liable  with  the  person  wJ^oee  surety 
he  is. 
25.  The  owner  of  a  lost  or  deetrt^ed 

bill   of  exchange,   duly   protested   for 

want  of  payment,  has  a  right,  upon 

giving  security,  to  paynjent  of  the  bill 

by  the  acceptor,  any  indorser  prior  to 

himself,  or  the  drawer. 

The  committee  agreed  with  the  opinion  that  th^  provision  of  this 
rule  as  to  the  protest  being  also  necessary  against  the  acceptor  was 
an  evident  error,  for  in  the  sense  of  the  Bremen  rules  protest  for 
want  of  payment  is  not  necessary  in  order  to  preserve  the  liability 
of  the  acceptor. 

As  for  the  rest,  opinions  were  largely  at  variance. 

Some  of  the  members  wanted  to  maintain  the  rule,  but  for  an 
alteration  to  remove  the  error  above  mentioned.  They  explained 
that  according  to  English,  French,  and  Italian  law,  as  well  as  ac- 
cording to  the  new  German  practice  based  upon  the — though  con- 
troverted— ^ten  hundred  and  eighteenth  section  of  the  Civilprocea- 
sordnung,  the  owner  of  a  lost  or  destroyed  bill,  duly  protested  for 
want  of  payment,  preserved  his  rig:hts  against  all  preceding  parties; 
further,  that  declarations  put  on  bills  and  rights  arising  from  them 
could  not  vanish  by  a  simple  fact  not  intended  by  the  parties;  and, 
finally,  that  it  would  show  want  of  equity  if  the  owner  be  deprived 
of  his  rights  by  a  mere  accident  he  micnt  be  quite  innocent  of. 

Other  members  argued  that,  stricuy  speaJsiing,  the  nature  of  the 
bill  (Einlosungspapier)  requires  that  any  claim  and  right  should  be 
lost  with  the  instrument  in  which  it  is  embodied.  In  spite  of  this, 
a  right  to  payment  can  be  granted  out  of  equity  to  the  owner  of 
a  lost  bill  against  the  acceptor,  as  the  acceptor  has  received  funds 
for  it,  and  must  deliver  them  without  being  entitled  to  seek  recourse. 
Thus  he  does  not  fulfill  more  than  he  would  have  to  do  if  the  bill 
were  not  lost.  It  is  not  so,  however,  with  the  other  parties  liable — 
each  would  have  recourse  against  his  preceding  man  by  reason  of  his 
payment;  but  if  the  owner  had  lost  the  bill,  and  could  not  therefore 
deliver  it,  each  would  likewise  have  to  give  security  to  his  preceding 
man,  thus  fulfilling  more  than  he  would  have  had  to  do  if  no  accident 
had  befallen  the  owner.  Even  if  it  were  the  case  that  cessio 
securitatis  should  be  granted  to  the  preceding  party  who  has  taken 
up,  not  the  bill  but  flie  amortisation  paper,  this  party — ^though  he 
may  sue  his  preceding  man  without  giving  new  security — had  still 
to  run  the  risks  of  suing  without  being  able  to  show  the  original 
signatures,  and  besides  had  to  incur  the  risk  of  paying  without  being 
able  to  assure  himself  whether  the  lost  instrument  really  bore  his 
signature;  thus,  to  entitle  the  losing  owner  against  the  preceding 
parties  (indorsers.  and  drawer)  would  mean  dispensing  equity  in 
lavor  of  the  loser,  but  at  the  cost  of  the  other  parties  liable. 

True,  by  the  denying  of  this  right  the  loser  mig^ht  get  ixijured, 
but  the  interests  oi  the  loser  can  hardly  be  combmed  with  tJiose 
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of  the  preceding  parties  without  injuring  the  one  or  the  other,  and 
therefore  the  law  must  choose  whether  it  will  rather  protect  the  loser 
or  look  after  the  Intimate  demands  of  intercourse.    There  can  be 
no  doubt  as  to  which  choice  the  law  ought  to  make.    Whoso  takes  a  bill 
i^ould  take  care  of  it;  in  nine  cases  out  of  ten  the  loss  or  destruc- 
tion of  a  bill  is  in  some  way  or  other  the  outcome  of  an  incautiousness 
on  the  part  of  the  owner,  and  very  equity  requires  that  he  alone 
should  bear  the  consequences  and  should  be  saved  from  them  only 
in  so  far  as  it  does  not  injure  or  endanger  other  innocent  parties. 
And,  even  if  the  loser  be  quite  innocent,  there  is  no  reason  why  the 
laiv  should  interpose  to  shift  the  injury  from  one  innocent  man  to 
another  and  why  these  other  innocent  parties  should  be  endangered. 
This  should  not  be  done,  especially  in  a  system  of  law  by  which  the 
right   of  recourse  is  denied  to  the  most  innocent  holder  when  he 
has  missed  tiie  protest  even  by  one  single  day.    Therefore  the  law 
relating  to  bills  in  Austria  as  well  as  in  Hungary  (according  to  the 
text  of  the  German  law)  quite  rightlj^  allows  the  owner  a  clann  only 
on  the  acceptor,  and  about  this  provision  of  the  law  no  complaints 
are  heard.    The  only  remedy  that  could  be  granted  to  the  loser  of  a 
bill  not  overdue  would  be  the  right  to  a  dupncate  against  the  drawer 
according  to  the  twenty-first  rule,  because  it  is  only  the  drawer  who 
incurs  no  risks  by  giving  a  duplicate,  getting  due  security  for  it. 
True,  the  loser  can  apply  to  the  drawer  only  in  case  he  be  the  payee  or 
the  lost  bill  be  payable  to  bearer,  but  it  can  not  be  helped ;  after  all, 
the  losing  or  destroying  of  a  bill  is  an  accident,  and  no  human  law 
can  remove  all  the  sad  consequences  resulting  from  an  accident. 

Against  this  it  was  contended  that,  though  this  standpoint  might 
be  accepted  from  the  point  of  view  of  the  legitimate  interests  of  the 
indorsers,  still  the  situation  of  the  drawer  is  a  different  one  in  this 
relation.  Verv  often  it  is  the  drawer  who  has  the  funds  in  hand  and 
is  the  real  debtor;  he  usually  has  satisfactory  means  to  prove  the 
genuineness  of  the  acceptor's  signature,  and  he  at  least  ought  to 
know  on  what  bills  he  has  put  his  signature,  besides  which — accord- 
ing to  the  French  and  German  law— 4ie  eventually  remains  liable  on 
the  bill,  though  the  protest  might  be  omitted. 

Finally,  by  mutual  agreement  the  committee  compromised  on  the 
following  rule  (which  was  carried  in  pleno)  : 

BBEMEN  EULE8.  BUDAPEST  BITLES. 

25.  The  owner  of  a  lost  or  destroyed 
bill  of  exchange  has,  upon  giving  se- 
curity, a  right  to  payment  of  the  bill 
by  the  acceptor,  and  the  same  right 
against  the  drawer  as  he.  would  have 
had  if  the  bill  had  not  been  lost  or 
destroyed. 
26.  The  limitation  of  actions  upon 
blUs  of  exchange  against  all  the  parties 
(acceptor,  drawer,  indorsers,  and  sure- 
ties—  donneurs   d'aval)    shall   be   18 
months  from  due  date. 

This  rule,  too,  gave  rise  to  a  great  discussion  in  committee.  Some 
of  the  members  wished  this  rule  to  be  left  out  altogether,  the  statute 
of  limitation  being  an  institution  of  civil  law,  and  as  such  connected 
with  the  particular  law  system  of  each  country,  besides  there  being 
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no  reason  for  making  differences  in  this  relation  between  liabilities 
on  bills  and  other  liabilities.    Again,  other  members  argued  that  the 
differences  of  provisions  relating  to  limitation  are  very  large  and 
various  throughout  the  divers  countries ;  moreover,  there  is  a  great  con- 
troversy as  to  which  law  governs  the  limitation — whether  the  lex  fori 
(English  practice)  or  the  lex  loci  contractus  (continental  theory)— 
endangering  to  a  high  degree  international  intercourse,  wherefore  it 
is  a  most  pressing  necessity  that  this  precise  question  should  be  solved 
in  a  uniform  manner;  further,  that  the  course  of  bills  being  by  nature 
a  rapid  one,  it  appears  justified  that  the  time  of  limitation  of  bills 
should  be  shorter  than  that  of  other  liabilities. 

The  committee  further  discussed  whether  the  time  of  limitaticm 
should  be  the  same  for  everv  liabilitv  on  the  bill,  or  a  difference 
should  be  made  between  the  acceptor  and  other  parties  liable;  finally, 
from  what  time  the  statute  of  limitation  ought  to  begin  to  run. 

It  was  held  by  one  party  that  there  ought  to  be  stated  a  longer 
time  (three  years),  running  from  the  date  of  the  maturity  of  the 
bill,  against  the  acceptor,  and  a  shorter  one  (six  months)  against 
the  other  parties,  running  from  the  date  of  protest  against  the  pro- 
testing holder,  or  else  from  the  date  when  the  indorser  or  drawer 
has  paid  the  dishonored  bill,  or  a  writ  relating  to  that  bill  has  been 
served  on  him.  This  difference  ought  to  be  made  to  give  all  indors- 
ers,  often  living  in  different  and  distant  countries,  sufficient  time  to 
take  up  the  bill  and  to  turn  to  the  acceptor,  who  usually  is  the  real 
debtor. 

The  other  party  argued  that  in  many  cases  it  is  not  the  acceptor 
who,  as  between  himself  and  the  drawer  or  indorser,  is  really  bound 
to  pay  the  bill;  further,  that  the  liability  of  the  parties  being  a 
simultaneous  one,  its  length  of  time  should  be  stated  uniformly; 
that  by  granting  a  sufficient  period  every  party  would  have  enough 
time  to  turn  to  his  preceding  man,  commimication  being  nowadays 
so  rapid ;  and  lastly,  that  the  stating  of  the  same  time,  and  this  run- 
ning from  the  dajr  the  bill  falls  due,  involves  a  great  simplification, 
a  very  essential  point  in  international  intercourse. 

After  due  deliberation  of  all  these  arguments,  the  committee, 
leaving  out  the  superfluous  and  not  complete  enumeration  of  the 
"  Bremen  rule,"  compromised  on  the  following  rule : 

"  The  limitation  of  actions  upon  bills  of  exchange  against  all 
parties  shall  be  18  months  from  due  date." 

The  expression  "  from  due  date  "  being  objected  to  in  pleno,  has 
been  altered  to  "  from  the  date  of  the  maturity  of  the  bill."  Thus 
this  rule  runs  as  follows: 

BREMEN    BX7LE1.  BXTDAFEST  RULES. 

26.  The  limitation  of  actions  qim>ii 
bills  of  exchange  against  all  parties 
shall   be   eighteen    months   from    the 
date  of  the  maturity  of  the  bilL 
In  the  foregoing  articles  the  term 
"  bill  of  exchange  "  shall  Include  prom- 
issory notes,    where  such   interpreta- 
tion  is  applicable;   but   "promissory 
note"    shall    not    apply    to    coupons, 
bankers'  checks,  and  other  similar  in- 
struments  in    those   countries   whers 
such  instruments  are  classed  as  prom- 
issory notes. 
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Considering  that  in  various  countries  special  laws  exist  relating  to 
checks  and  other  negotiable  instruments,  the  unification  of  which 
needs  separate  proce^ings  and  preparatory  work  still  to  be  done, 
the  committee  agreed  on  Uie  following  rule: 

BBBMKir  BULmk  BUDAPEST  SULBB. 

In  the  foregoing  articles  the  term 
"  bill  of  exchange  '*  shall  include  prom- 
issory notes,  where  such  interpreta- 
tion is  applicable,  but  shall  not  apply 
to  checka 

About  the  committee  work  Geheimrat  Prof.  Kiesser  delivered  next 
day  an  excellent  report  in  full  session,  being  thanked  for  it  by  the 
chairman  and  applauded  by  the  conference.  The  proposition  of  the 
special  committee  was  then  put  to  the  conference,  ana,  after  various 
sugg^ons  by  Sir  Thomas  Barclay  (Paris),  Sir  Horatio  Shepherd, 
Mr.  W.  F.  Hamilton,  K.  C,  Dr.  Darby,  Mr.  Leader,  Mr.  Barratt 
(London^,  Dr.  Friedmann,  Dr.  Siegfried  Goldschmidt  (Berlin),  and 
the  memoers  of  the  committee,  the  rules  were  adopted  in  the  form 
given  above. 

Thus  ended  the  proceedings  of  the  committee,  of  which  this  report 
gives,  of  course,  only  a  dry  extract  and  a  faint  idea,  as  the  discussion 
moved  on  the  utmost  heights  of  theory  as  well  as  entering  into  the 
inmost  recesses  of  practical  life — always  led  by  mutual  esteem  and 
forbearance,  and  especially  by  good  will — a  discussion  which  every 
member  of  the  committee,  I  am  sure,  will  ever  remember  with  great 
pleasure. 

In  examining  and  criticising  these  rules  many  objections,  of  course, 
can  be  made  of  which  the  members  of  the  committee  are  also  aware ; 
but  it  ou^ht  to  be  considered  that  almost  each  of  these  rules  means 
the  removing  of  an  important  discrepancy  and  of  a  great  clog  hinder- 
ing th^  unification  of  laws,  and  it  should  be  considered,  too,  that 
almost  every  one  is  the  result  of  prolonged  fights  and  hard  discussions. 

This  result  has  been  obtained  only  by  mutual  yielding.  It  was  a 
matter  of  give  and  take,  as  the  saying  is ;  every  member  of  the  com- 
mittee had  to  sacrifice  part  of  his  convictions,  or,  at  any  rate,  part  of 
the  law  of  his  country  to  which  he  was  well  accustomed;  they  had 
to  do  it  for  the  sake  of  unification,  and  with  due  regard  to  the  prob- 
ability of  having  these  solutions  approved  at  home  as  well  as  by  the 
select  committee  to  be  appointed  by  the  Governments  for  interna- 
tional agreement. 

I  could  not  close  without  stating  that  this  result  would  not  have 
been  obtained  but  for  the  continual  tactful  intervention  and  suc- 
cessful activity  of  the  honorable  Mr.  Justice  Phillimore,  to  whom 
we  all  are  deeply  indebted. 

May  the  select  committee  to  be  appointed  by  the  Governments  be 
inspired  by  the  same  spirit  as  the  conmiittee  of  the  Budapest  Confer- 
ence, and  may  it  hav«  similar  leaders. 


APPENDIX  H. 

I.  PROVISIONS   OF   THE   ENGLISH   BILLS   OF   EXOHANOB  ACT,   1882, 

IN  REGARD  TO  GROSSED  CHECKS. 

Sec.  76.  (1)  Where  a  check  bears  across  its  face  an  addition  of — 

(a)  The  words  "  and  company  "  or  any  abbreviation  thereof  be- 
tween two  parallel  transverse  lines,  either  with  or  without  the  words 
"  not  negotiable,"  or 

(6)  Two  parallel  transverse  lines  simply,  either  with  or  without 
the  words  ''not  negotiable,"  that  addition  constitutes  a  crossing, 
and  the  check  is  crossed  generally. 

(2)  Where  a  check  bears  across  its  face  an  addition  of  the  name 
of  a  banker,  either  with  or  without  the  words  "  not  negotiable,"  that 
addition  constitutes  a  crossing,  and  the  check  is  crossed  specially  and 
to  that  banker. 

77.  (1)  A  check  may  be  crossed  generally  or  specially  by  the 
drawer. 

(2)  Where  a  check  is  uncrossed,  the  holder  may  cross  it  generally 
or  specially. 

(3)  Where  a  check  is  crossed  generally,  the  holder  may  cross  it 
specially. 

(4)  Where  a  check  is  crossed  generally  or  specially,  the  holder 
mav  add  the  words  "  not  negotiable." 

(5)  Where  a  check  is  crossed  specially,  the  banker  to  whom  it  is 
crossed  may  again  cross  it  specially  to  another  banker  for  collection. 

(6)  Where  an  uncrossed  check  or  a  check  crossed  generallv  is  sent 
to  a  banker  for  collection,  he  may  cross  it  specially  to  himself. 

78.  A  crossing  authorized  by  this  act  is  a  material  part  of  the 
check :  It  shall  not  be  lawful  for  any  person  to  obliterate,  or,  except 
as  authorized  by  this  act,  to  add  to  or  alter  the  crossing. 

79.  (1)  Where  a  check  is  crossed  specially  to  more  than  one 
banker,  except  when  crossed  to  an  agent  for  collection  being  a 
banker,  the  banker  on  whom  it  is  drawn  shall  refuse  payment  thereof. 

(2)  Where  the  banker  on  whom  a  check  is  drawn  which  is  so 
crossed  nevertheless  pays  the  same,  or  pays  a  check  crossed  generally 
otherwise  than  to  a  banker,  or  if  crossed  specially  otherwise  than 
to  the  banker  to  whom  it  is  crossed,  or  his  agent  for  collection  being 
a  banker,  he  is  liable  to  the  true  owner  oi  the  check  for  any  loss 
he  may  sustain  owing  to  the  check  having  been  so  paid. 

Provided  that  where  a  check  is  presented  for  payriient  which  does 
not  at  the  time  of  presentment  appear  to  be  crossed,  or  to  have  had 
a  crossing  which  has  been  obliterated,  or  to  have  been  added  to  or 
altered  otherwise  than  as  authorized  by  this  act,  the  banker  paying 
the  check  in  good  faith  and  without  negligence  shall  not  be  re- 
sponsible or  incur  any  liability,  nor  shall  tne  payment  be  questioned 
by  reason  of  the  checK  having  been  crossed,  or  of  the  crossing  having 
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been  obliterated  or  having  been  added  to  or  altered  otherwise  than 
as  authorized  by  this  act,  and  of  payment  having  been  made  other- 
wise  than  to  a  banker,  or  to  the  banker  to  whom  the  check  is  or  was 
crossed,  or  to  his  agent  for  collection,  being  a  banker,  as  the  case 
may  be. 

80.  Where  the  banker  on  whom  a  crossed  check  is  drawn,  in  good 
faith  and  without  negligence  pays  it,  if  crossed  generally,  to  a 
banker,  and  if  crossed  specially,  to  the  banker  to  whom  it  is  cros^. 
or  his  agent  for  collection,  being  a  banker,  the  banker  paying  the 
check,  and,  if  the  check  has  come  into  the  hands  of  the  payee,  the 
drawer  shall,  respectively,  be  entitled  to  the  same  rights  and  be 
placed  in  the  same  position  as  if  payment  of  the  check  had  been  made 
to  the  true  owner  thereof. 

81.  Where  a  person  takes  a  crossed  check  which  bears  on  it  the 
words,  "  not  negotiable,"  he  shall  not  have  and  shall  not  be  capable 
of  giving  a  better  title  to  the  check  than  that  which  the  person  from 
whom  he  took  it  had. 

82.  Where  a  banker  in  good  faith  and  without  negligence  receives 
pajnnent  for  a  customer  of  a  check  crossed  generally  or  specially 
to  himself,  and  the  customer  has  no  title  or  a  defective  title  thereto, 
the  banker  shall  not  incur  any  liability  to  the  true  owner  of  the 
check  by  reason  only  of  having  received  such  payment 


IL— THE  USE  OF  CROSSED  CHECKS  IN  FRANCE. 

[From  a  letter  of  Oct.  8,  1910,  from  Mr.  Brnest  Plcard,  secretary  general  of  the  Bank 

of  France.]  • 

Thd  crossed  check  has  not  yet  been  recognized  in  France  by  legis- 
lative provisions  *  *  *.  In  practice,  however,  an  appreciable 
number  of  merchants,  manufacturers,  and  even  individuals,  desiring 
to  obtain  the  advantage  which  the  crossed  check  secures,  issue  checks 
marked  with  two  bars  and  often  with  an  explanatoiy  declaration 
thus  expressed: 

By  express  order  of  the  drawer  the  present  check  will  be  paid  only  to  a 
banker  or  to  a  ministerial  officer. 

The  different  banks,  without  having  reached  an  official  agreement 
on  this  subject,  permit  such  checks  and  recognize  the  stipulation  of 
the  drawer.  The  Bank  of  France,  especially  desirous  of  favoring 
a  mode  of  payment  which  in  the  ultimate  analysis  ought  to  diminish 
the  inconveniences  and  dangers  of  payment  in  money,  places  the 
amount  of  such  checks  to  the  credit  of  those  who  present  them,  when 
they  are  bankers,  ministerial  officers,  or  those  having  current  ac- 
counts at  the  bank.  If  not,  the  bank  pays  them  only  through  an 
authorized  legal  agent  (huissier). 

This  usage  seems  to  be  developing  and  to  meet  a  desire  which  is 
growing  in  the  business  world.  While  waiting  for  legislation  to 
recognize  the  crossed  check  and  to  define  the  rights  and  the  duties 
of  each  of  the  parties,  the  present  legal  situation  of  the  crossed  check 
is  not  easy  to  define.  No  decision  of  the  courts  has  occun-ed,  to  my 
knowledge,  on  the  question — the  difficulties  which  might  present 
themselves  at  the  time  of  payment  having  in  practice  always  been 
settled  amicably;  but  we  consider  that  the  drawer  is  free  to  restrict, 
by  a  special  agreement,  the  rights  of  the  beneficiary  in  such  a  manner 
that  the  check  can  be  paid  only  to  a  certain  class  of  persons.  Such 
an  understanding,  which  does  not  seem  to  us  contrary  to  the  pro- 
visions of  the  code  in  the  present  state  of  our  legislation,  might,  in 
our  opinion,  result  not  only  from  the  explicit  declaration  which  I 
have  set  forth  above,  but  even  if  the  usage  became  general,  from  the 
simple  placing  of  the  two  transverse  lines  which  nave  given  their 
name  to  the  crossed  check. 

The  responsibility  of  the  drawee  of  a  crossed  check,  in  case  of 
payment  to  a  person  other  than  a  banker  or  a  ministerial  officer,  and 
that  of  the  holder  of  a  check  of  this  nature,  who  is  the  beneficiary 
of  an  indorsement  emanating  from  a  person  not  qualified,  have  not 
yet  been  examined  by  our  courts  under  the  regime  of  the  present  law. 
These  are  questions  which  will  have  to  be  solved  by  legislation  yet 
to  take  place. 
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III.  REPORTS  TO  THE  FRENCH  SENATE  ON  BILLS  TO  PROVIDE  FOR 

GROSSED  CHECKS. 

[No.  470.    Stoat    Aimte  1906,  senion  extraordlnalra.    Annexe  au  proote-verbal  de  U  afianoe  da  26  cMoem- 

bra  1906.] 

Proposition  db  loi  Congebnant  les  ChI^ques  Barb^s  et  les 

Cheques  non  N£qogiables. 

[Pnfiaentte  Par  M.  Antony  Ratler,  Stoateur.] 

Messieurs  : 

La  proposition  de  loi  que  nous  vous  pr6sentons  a  pour  objet  de 
completer  la  loi  du  14  jum  1865  sut  les  cheques,  afin  d'apporter  k 
I'usage  des  cheques  des  perfectionnements  r6clam6s  depuis  long- 
temps  par  les  repr6sentants  autoris^s  du  commerce  fran^ais. 

Notre  loi  est  muette  sur  les  cheques  barr6s  et  sur  les  cheques  non 
n^eociableSj  qui  sont  cependant  susceptibles  d'assuror  la  commodity 
et  la  s6cunt6  des  paiements.  La  loi  anglaise  qui  en  a  permis  et 
t6^16  I'usage  depuis  de  longues  ann6es,  a  ainsi  donnS  au  commerce 
bntannique  un  outil  d'une  valeur  incomparable  qui  a  puissamment 
contribu6  k  la  prosp6rit6  commerciale  de  TAngleterre. 

Le  cheque  barr6  tire  son  nom  des  deux  barres  transversales  dont 
il  est  revdtu  par  le  tireur  ou  par  un  endosseur.  II  n'est  alors  payable 
que  par  Pinterm^diaire  d'un  banquier.  Si  le  nom  d'un  banquier  est 
ins6r6  entre  les  deux  barres  transversales,  ce  banquier  peut  seul  en 
encaisser  le  montant  pour  le  compte  de  son  client.  On  obtiont  ainsi 
une  s6curit6  tr^  grande  contre  les  consequences  d'un  vol,  car  si  le 
cheque  est  vol6  en  cours  de  route,  le  voleur  ne  peut  pas  Tencaisser 
directement,  mdme  en  falsifiant  la  signature  du  b6n6ficiaire  ou  du 
dernier  endosseur.  H  est  oblig6  de  le  faire  presenter  par  le  banquier, 
dont  le  nom  est  inscrit  entre  les  deux  barres.  Or,  ce  oancjuier,  6tant 
celui  du  b6n£ficiaire  ou  du  dernier  endosseur,  connatt  la  signature  de 
son  client  et  s'aper^oit  imm^diatement  de  la  falsification. 

La  s6curit6  onerte  par  le  cheque  barr6  est  port6e  k  son  maximum 
lorsqu'il  est  rev6tu  de  la  mention  '*non  n6gociable."  La  fraude  est 
alors  rendue  impossible.  Le  cheque  ^'non  n6gociable"  ne  cesse 
point  d'etre  transmissible,  exactement  comme  \m  cheque  ordinaire, 
mais  avec  cette  difference  que  le  cessionnaire  n'a  pas  plus  de  droits 
que  son  c6dant.  Par  exemple,  si  le  cheque  est  perdu  en  cours  de 
route  et  tombe  entre  les  mains  d'lm  voleur  qui  Pendosse  k  \m  tiers  de 
bonne  foi,  ce  dernier  ne  pourra  pas  encaisser  le  cheque  vol6  en 
arguant  de  son  ignorance  de  la  fraude  et  il  est  tenu  de  le  restituer  k 
son  legitime  propri6taire.  Dans  la  pratioue  commerciale,  par  con- 
sequent, les  maisons  notoirement  honoraoles  peuvent  transmettre, 
sans  la  moindre  difficult^,  les  ch&aues  rev6tus  de  la  mention  ''non 
n6gociable,''  chacune  sachant  qu  elles  en  sont  porteurs  rS^uliers. 
Ces  cheques  ne  sont  refuses  que  s'ils  sont  pr6sent6s  par  des  inoividus 
inconnus  ou  suspects,  ou  bien  ils  ne  sont  acceptSs  qu'k  Tencaissement 
et  les  espdces  ne  sont  remises  qu'aprds  que  le  montant  du  cheque  a 
6t6  reguli^rement  touchy  par  le  banquier  encaisseur. 
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L'introduction  des  cheques  non  n6gociables  dans  notre  vie  com- 
merciale  accentuera  trds  nettement  la  difference  essentielle  entre  le 
chdaue  qui  est  un  instrument  de  paiement  au  comptant  at  la  lettre 
de  cnan^e  qui  est  un  instrument  de  paiement  k  terme. 

La  loi  franpaise  fixe,  en  effet,  le  a61ai  maximum  d'tocaisaement  k 
cinq  jours  pour  les  cheques  payables  sur  place  et  k  huit  jours  pour  les 
cheques  payables  sur  une  autre  place. 

La  lettre  de  change,  au  contraire,  est  un  moven  de  credit  qui  r6pond 
k  des  besoins  distmcts.  C'est  une  y6ritable  monnaie  fiduciaire  k 
terme  qui  peut  passer  dans  un  trds  grand  nombre  de  mains  pendant 
trois  mois;  avant  d'etre  convertie  en  argent  au  jour  de  son  6ch6ance. 

L'immense  avanta^e  du  cheque  barr6  et  surtout  du  cheque  bair^ 
non  n6gociable  consiste  done  surtout  dans  la  s6curit6  qu'il  procure 
pour  les  payements  au  comptant  et  dans  la  simplification  des  oper- 
ations auxquelles  les  commerpants  doivent  avoir  recours  k  I'epoque 
des  6ch6ances  pour  faire  et  recevoir  leurs  payements.  EIn  Angle- 
terre,  les  envois  de  fonds  se  font  sous  forme  de  cheques  barr6s  non 
nfigociables  envoy6s  par  la  poste,  sans  m^me  qu'il  soit  jug6  utile  de 
faire  recommander  les  lettres  d'envoi.  Le  b^nfificiaire  du  cheque  le 
re^oity  Pacquitte,  et  le  remet  k  son  banguier  qui  Pencaisse  imm6di- 
atement  et  en  porte  le  montant  au  credit  de  son  client.  Celui-ci,  k 
son  tour,  paye  ses  propres  foumisseurs  en  cheques  de  m6me  nature 
sur  un  banquier.  Les  dangers  resultant  de  la  perte  ou  du  vol  sont 
nuls  en  pratique.  Les  paiements  en  numeraire  sont  remplacSs  par 
de  simples  virements.  On  ^vite  ainsi  les  erreurs  de  caisse,  les  frais  de 
chargement  pour  les  envois  de  billets  de  banque  par  correspondanoe. 
Jje  service  de  caisse  est  r6duit  au  minimmn  et  il  devient  mutile  de 
mobiliser  k  chaque  fin  de  mois  d'innombrables  gar^ons  de  recett«, 
accessibles  k  toutes  les  tentations,  et  frfiquemment'victimes  de  vok. 
II  en  r^sulte  une  economic  considerable  de  temps  et  d'argent  qui 
permet  aux  commer^ants  de  travaUler  k  meUleur  compte  et  plus 
rapidement.  Les  paiements  ainsi  effectues  sans  deplacement  de 
numeraire,  ont  pris  \m  developpement  colossal  en  Angleterre.  lis 
depassent  probaolement  sept  cents  milliards  de  francs  par  an. 

La  chambre  de  compensation  des  banquiers  de  Londres  dit« 
'•'clearing  house''  a  compense  k  elle  seule,  en  1904,  deux  cent  soixante- 
qualre  milliards  de  francs  en  ch^>ques.  Dans  la  m^me  annee.  345 
lailliards  etaient  compensSs  par  le  "clearing  house"  de  New-iork. 
Ce  chiffre  est  environ  vingt  fois  superieur  au  chiffre  des  virements  de 
la  chambre  de  compensation  des  banauiers  de  Paris. 

l^a  suppression  des  lents  et  encomorants  paiements  en  numeraire 
pour  la  majeure  partie  des  transactions  commerciales  aura  encore 
d'autres  avant  ages.  Elle  permettra  d'employer  d'lme  fa^on  produc- 
tive une  fraction  de  notre  stock  d'or  et  d  argent  monnaye  que  notre 
syst^me  suranne  nous  oblige  k  maintenir  k  un  niveau  bien  superieur  k 
celui  des  pays  voisins. 

C'est  amsi  que  le  9  novembre  1905,  la  Banque  de  France  avait  en 
circulation  pour  4,527,000,000  de  francs  de  billets,  alors  que  la 
Banoue  d'Angleterre  n'en  avait  que  pour  725  million^.  J3t  cepend- 
ant,  le  commerce  britannique  est  le  tnple  du  commerce  franpais.  La 
circulation  du  cheque  aide  k  expliquer  cette  considerable  difference. 

Nous  pouvons  done  esperer  que  le  chfeaue  barr6  generalisera 
Temploi  du  cheque  et  tendra  ainsi  k  mettre  aans  la  circulation  tous 
cft.3  petits  capitnux  improductifs  qui  dorment  dans  les  tiroirs. 


IIJTEBNATIONAIi  CONPEBENCE  ON  BHiLS  OF  EXCHANGE.       487 

Lies  a^antages  du  cheque  barr6  et  non  n^gociable  sent  d'ailleurs 
cellement  manifestes  au'un  mouvement  d'opinion  trfes  accentu6  s'est 

Sroduit  dans  les  cercles  commerciaux  pour  rSclamer  rintervention 
u  16gislateur. 

Les  chambres  de  commerce  de  Paris,  de  Lille,  de  Calais,  la  chambre 
de  commerce  fran^aise  de  Londres,  la  Soci6t6  d'Economie  industrielle 
et  commerciale,  rAssociatlon  g6n6rale  des  Tissus,  la  Chambre 
svndicaJe  des  N6gociants  commissiomiaires  et  du  commerce  ext6rieur, 
1  Union  des  Banquiers  de  Paris  et  de  la  province,  ont,  &  diverses 
reprises,  6mis  des  vceux  en  ce  sens.  Les  jurisconsultes  qui  se  sont 
occup6s  de  la  question  sont  ^galement  imanimes  &  prSconiser  Temploi 
des  cheques  barr6s  et  non  n^gociables. 

n  paratt  done  indispensable  de  combler  la  lacune  que  notre 
legislation  pr6sente  sur  ce  point  et  de  suivxe  Texemple  qui  nous  a  6t6 
donn6  non  seulement  par  TAngleterre.  mais  aussi  par  FEspagne 
(article  541  du  code  de  commerciB  espagnol)  et  par  la  R^publique 
Argentine  (code  de  conmierce  mis  en  vigueur  le  1*  mai  L890). 

Notre  commerce  tirera  un  profit  inappreciable  de  Tinstrument 
perfectionn6  que  le  l^gislateur  aura  mis  k  sa  disposition  par  la  loi  dont 
noiis  vous  soumettons  le  projet: 

PEOPOSITION   DE   LOI. 

Article  unique. 

Lies  dispositions  suivantes  sont  ajoutSes  &  Particle  premier  de  la  loi 
du  14  juin  1865: 

Le  cheque  iravers^  de  deux  barres  transverBales  et  parallMes  n'est  payable  que 
par  I'interm^diaire  d*un  banquier. 

Le  barrement  peut  ^tre  eftectu^  par  le  tireur,  par  le  b^n^ficiaire,  ou  par  im  endosseur. 

Si  le  nom  d'un  banquier  est  inscrit  entre  les  deux  barres  txansversales,  le  cheque 
n'est  payable  que  par  rinterm^diaire  du  banquier  ainsi  d^ign6.  Toutefois,  s'il 
n'op^re  pas  Tencaissement  lui-m^mei  il  peut  faire  un  second  barrement  au  nom  d'un 
autre  banquier. 

Sont  seuls  consid^r^s  comme  banquires,  pour  Tapplication  du  present  article,  les 
commercants  payant  patente  de  banauier. 

Le  cheque  peut  6tre  revStu  par  le  tireur,  ou  par  le  porteur,  de  la  mention  ''non 
n^ociable/'  Cette  mention  n'emp^che  pas  la  cession  du  cheque,  mais  elle  met 
obatacle  ^  ce  que  le  cessionnaire,  mdme  de  bonne  foi,  ait  plus  de  droits  que  son  c6dant. 

fNo.  310,  S^nat.  Annte  1007.    Session  extraordinaire.  Annexe  au  procte- verbal  de  la  stance  du  20  novembni 

1007.] 

Rapport  Bommaire  fait  au  nom  de  la  5*  Commission  d'initioMve  parle- 
mentaire  (annee  1907) y^  chargle  d^ examiner  la  proposition  de  loi  de 
M,  Antony  RatieTy  concemant  les  cheques  barres  et  les  cJieques  non 
negociables,  par  M.  Genet,  Senateur. 

Messieurs: 

Notre  honorable  coUfegue,  M.  Antony  Ratier,  a  d6pos6  une  propo- 
sition de  loi  ayant  pour  objet  de  completer  la  loi  du  14  juin  1865  sur 
les  cheques,  en  comprenant,  dans  les  dispositions  de  Tarticle  premier 
de  cette  loi,  le  cheque  barr6.  Ce  genre  de  mandat  tire  son  nom  de 
deux  barres  transversales  dont  il  est  revfitu  par  le  tireur  ou  par  un 
endosseur. 

^  Cette  Commission  est  compost  de  MM.  Haguet,  pr<^idonte;  Catalogue,  secretaire;  Daumy,  Oenet 
Lordereau,  Le  Cour  Grandmaison,  Delol>eau,  Ouiliaume  )'ouile,  Vagnat,  Dufoussat,  Fortier,  de  Las  Cases, 
Ualgan,  Edme  Plot,  Charles  Riou,  Cr^pin,  Chaumi^,  JouHray.    (Voir  le  no.  47U,  annte  1906.) 
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Le  chdque  barrfi  n'est  payable  que  par  rinterm^diaire  d'un  ban- 
quier,  mais  lorsque  le  nom  d'un  banauier  est  inscrit  entre  les  deux 
barres  transversales  trac^es  sur  la  valeur;  ce  banquier  seul  peut  en 
op6rer  rencaissement.  H  y  a  Ik  une  gar^ntie  de  s6curit6  centre  la 
perte  ou  le  vol,  que  ne  pr^sente  pas  le  cnfeque  ordinaire.  La  s6curit^ 
est  encore  plus  complete  si  le  cheque  barr6  est  revdtu  de  la  mention 
"non  nfigociable."  Malgr6  cette  mention,  le  cheque  n'en  reste  pas 
moins  cessible,  mais  aux  risques  et  perils  au  cessionaire  qui  s'expos- 
erait,  en  le  recevant  d'un  porteur  de  mauvaise  foi,  k  6tre  tenu  oe  le 
restituer  k  son  veritable  propri6taire.  L'active  circulation  des 
cheques  a  amen6  chez  nos  voisins  les  Anglais,  dont  nous  ne  saurions 
trop  louer  Ting^niositfi  commerciale,  k  adopter  ces  mesures.  Cest  k 
leur  exemple  que  la  loi  du  14  jiiin  1865  a  6tabli  les  dispositions  des- 
tinies k  favoriser  et  d^velopper  I'usage  du  cheque,  k  lui  donner  une 
existence  16^ale,  c'est  encore  k  leur  exemple  que  Tauteur  de  la  propo- 
sition de  loi  vous  demand  e  le  perfectionnement  de  cet  avantageux 
mode  de  payement. 

II  n'entre  pas  dans  le  cadre  de  ce  rapport  d'exposer  les  avantages 
considerables  resultant,  pour  le  commerce  et  Tindustrie,  des  d^pdte 
de  fonds  en  compte  courant  dont  le  cheque  est  I'instrument  de  service. 

Gr&ce  au  cheque,  dont  Tusage  a  6t6  lent  k  s'^tablir  en  France, 
gr&ce  surtout  au  perfectionnement  propose,  le  payement  en  num^ 
raire,  qui  est  encore,  chez  nous,  k  peu  prfes  la  rfegle  g6n6rale,  deviendra 
Texception;  les  capitaux  employes  aux  payements  trouveront, 
group6s  par  les  banques  de  a^pdts,  un  emploi  productif  qui  leur 
6chappe  aujourd'hui. 

A  lappui  de  ces  considerations,  il  me  sufHra  de  citer,  apr^  M. 
Antony  Ratier,  les  rfeultats  obtenusen  1904  par  le  **  clearing  house" 
de  Londres  et  par  celui  de  New  York,  qui  compensdrent:  le  premier, 
deux  cent  soixante  quatre  milliards  de  francs;  le  second,  trois  cent 
quarante-cinq  milliards. 

La  proposition  de  loi  de  notre  honorable  collogue  a  paru  k  votre 
commission  digne  de  retenir  votre  attention;  en  son  nom,  j'ai  Thon- 
neur  de  vous  prier,  Messieurs,  de  vouloir  bien  la  prendre  en  consid- 
eration. 


IV.—"  THE  INTERNATIONAL  CHECK.'* 
[From  the  London  Economist,  Aug.  20,  1910.] 

If  the  nineteenth  century  was  preeminently  the  century  of  national 
movements,  the  twentieth  is  likely  to  be  the  era  of  internationalism. 
We^  live,  particularly  in  the  summer  mcmths,  amid  a  round  of  inter- 
national conferences,  at  which  representatives  of  the  nations  gather 
together  to  discuss  not  only  scientific  questions,  but  also  practical 
measures  of  common  concern.  A  notable  gathering  of  the  kind  as- 
sembled in  London  during  the  first  week  of  the  month  for  the 
Twenty-sixth  Conference  of  the  International  Law  Association.  The 
objects  of  the  association  are  to  reform  and  unify  the  law  of  nations, 
and  its  membership  consists  not  only  of  judges  and  lawyers  of  the 
chief  States  of  Europe  and  America,  but  also  of  shipowners  and  men 
of  business,  who  temper  the  ideas  of  theorists  by  their  experience  of 
affairs.  Hence  there  is  a  refreshing  atmosphere  of  actuality  about 
its  proposals,  and  in  the  sphere  of  maritime  law  it  has  formulated 
drart  codes,  such  as  the  York  and  Antwerp  Rules  of  General  Aver- 
age, which  have  received  international  validitv.  In  several  instances 
the  uniformity  which  is  prepared  at  its  conierences  has  been  after- 
wards sealed  by  official  conventions,  signed  by  representatives  of  the 
Governments.  The  law  of  shipping  and  carriagi  by  sea  is  now  fast 
approaching  unification,  and  of  recent  years  the  association  has  di- 
rected its  attention  toward  another  branch  of  mercantile  law — the  law 
of  bills  of  exchange — in  which  uniformity  is  equally  desirable.  At 
its  last  conference  at  Budapest  it  adopted  a  number  of  rules,  which 
were  submitted  to  the  international  convention  upon  the  matter, 
formed  of  official  representatives  of  the  leading  States,  who  met  at 
The  Hague  this  year  and  have  adjourned  their  deliberations  till  next 
autumn.  A  prominent  place  was  naturally  ^iven  to  the  subject  on 
the  program  of  the  London  conference ;  after  it  had  discussed  several 
topics  of  high  political  and  social  importance,  such  as  the  "  declara- 
tion of  London  "  and  "  worlnnen's  compensation,"  it  devoted  most  of 
the  final  sitting  to  the  further  consideration  of  the  "  law  of  bills." 

At  Budapest  the  conference  was  concerned  with  bills  of  exchange  in 
general,  at  London  more  particularly  with  checks,  which  are,  of 
course,  subject  both  in  England  and  other  countries  to  special  rules. 
For  over  half  a  century  they  have  been  here  the  chief  form  of  com- 
mercial currency,  and  they  are  rapidly  becoming  so  abroad ;  so  that, 
in  the  interests  of  international  commerce,  it  is  eminently  desirable 
that  the  rules  governing  their  formal  validity  should  be  uniform.  At 
present  there  are  considerable  differences  between  the  Anglo- Ameri- 
can and  the  continental  laws.  The  former,  as  is  its  habit,  allows 
much  more  freedom  to  the  commercial  community  in  the  form  of  its 
instruments  and  adopts  the  practices  which  that  community  has  de- 
vised for  security  in  their  employment.  The  latter  imposes  specific 
requirements  as  to  form  and  has  not  fostered  the  same  flexibinty  in 
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ueage.  Thus  the  laws  of  Germany  and  Austria-Hungary  require  the 
check  to  be  described  as  such  upon  its  face,  with  a  reference  to  the 
funds  which  the  drawer  has  standing  to  his  credit  at  the  bank,  while 
by  the  law  of  France  the  date  must  be  written  in  words  by  the  drawer 
and  the  omission  of  the  words  "  to  order  "  makes  the  check  piayable 
only  to  the  drawee.  It  is  obvious  that  if  the  check  is  to  be  made  more 
adaptable  to  the  needs  of  international  commerce  reform  of  the  law 
must  be  by  way  of  reducing  formalities,  and  it  is  obvious,  too,  that  as 
England  is  the  clearing  house  of  the  world's  banking  business  an 
international  rule  must  to  a  large  extent  recognize  and  give  effect  to 
our  practice.  On  the  other  hand,  we  must  expect  to  give  up  a  few  of 
the  idiosyncrasies  which  have  found  their  way  into  our  law,  but  lack 
a  sound  basis  either  in  reason  or  convenience.  The  discussions  that 
took  place  and  the  proposals  which  were  adopted  at  the  conference 
illustrate  these  tendencies.  Dr.  Sichermann,  of  Hungary,  who  intro- 
duced the  subject,  had  prepared  a  body  of  draft  rules  which,  while 
not  purporting  to  constitute  a  complete  international  law  of  checks, 
would  do  away  with  a  number  of  national  differences.  The  proposals 
were  referred  to  a  committee  of  international  experts,  including  Mr. 
Justice  Phillimore,  Dr.  Ernest  Schuster,  and  Dr.  Meyer,  who  sub- 
mitted to  the  conference  a  scheme  based  upon  them.  The  scheme  pro- 
vides  (1)  that  it  shall  not  be  obligatory  (a)  to  insert  into  the  con- 
text of  the  check  an  indication  either  of  the  account  to  be  debited 
or  of  the  balance  out  of  which  the  payment  is  to  be  made,  (b)  to 
write  the  date  all  in  letters  or  in  the  hand  of  the  writer  of  the  context; 
(2)  that  the  check  shall  be  payable  upon  demand  only,  shall  be  dated, 
and  shall  be  deemed  payable  to  order,  unless  there  are  express  words 
prohibiting  transfer;  (3)  that  the  English  provisions  relating  to 
crossed  checks  are  to  be  maintained  and  should  be  accepted  generally. 
These  rules  adopt  either  the  existing  English  law  or  the  regular  Eng- 
lish practice,  for  though  legally  a  check  need  not  be  dated,  in  effect 
bankers  require  that  formality.  Modification  of  the  English  rule, 
however,  is  introduced  by  the  recommendation  that  internal  checks 
shall  be  presented  for  payment  within  a  fixeid  period  limited  by  the 
law  of  each  country  and  foreign  checks  within  an  interval  fixed  in 
relation  to  this  period.  Under  our  existing  law  a  check  must  be  pre- 
sented within  a  reasonable  time  after  issue  to  make  the  drawer  uncon- 
ditionally liable;  but  though  this  elasticity  has  advantages,  it  tends 
to  uncertainty,  and  the  Institute  of  Bankers  has  recommended  the 
continental  system  of  fixing  a  definite  limit.  Again,  it  is  proposed 
that  the  duty  and  authority  of  the  banker  to  pav  should  be  terminated 
by  the  drawer's  countermand  of  payment,  but  not  by  notice  of 
the  drawer's  death.  The  first  part  of  the  rule  adopts,  the  second 
part  negatives,  the  English  law ;  but  here,  too,  our  peculiar  practice, 
oased  on  a  judicial  decision  of  1822,  has  been  generally  recognized  as 
unreasonable  and  inconvenient,  and  there  would  be  a  general  gain  in 
abandoning  it.  It  is  noteworthy  that  two  proposals  submitted  to  the 
committee  requiring  the  insertion  of  the  word  "  check  "  or  its  equiva- 
lent in  the  instrument  and  the  specification  of  the  place  where  the 
check  is  drawn  were  not  adopted.  Neither  of  these  forms  is  required 
in  England,  and  to  require  them  would  mean  such  a  gi'ave  incon- 
venience to  the  habits  of  our  banks  and  business  people  generally  that 
the  change  would  have  little  chance  of  acceptance. 
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It  is  hoped  that  these  rules  for  checks,  which  will  be  laid  before 
the  international  convention  at  The  Hague  next  year,  will  be  approved 
by  the  official  representatives.    There  is  much  to  be  said  against  the 
feasibility  of  a  universal  code  for  bills  of  exchange;  the  sacrifices 
required  of  various  countries  are  too  great;  the  national  diflFerences 
still  too  large  to  be  immediately  dissolved.    To  take  but  two  points, 
the  rules  with  respect  to  notice  of  dishonor  and  the  right  of  recourse 
(for  nonacceptance)  are  so  contrasted  in  Anglo-American  and  Conti- 
nental law  that  agreement  would  be  difficult  to  obtain.    Approaches 
may  be  made  toward  uniformity,  and  a  general  understanding  may 
be  reached  upon  the  essential  parts  of  a  hill,  but  the  fulfillment  of 
the  larger  scheme  will  probably  have  to  wait.    The  reasons  which 
call  for  the  unification  of  the  law  of  checks  are  stronger,  and  the 
chances  of  attaining  it  are  greater.     By  the  simplicity  of  tneir  form 
and  the  combined  ease  and  security  of  their  transmission  checks  are 
becoming  a  favorite  means  of  settling  international  liabilities.    Like 
the  telegraphic  transfer,  they  require  a  quicker  dispatch  than  bills, 
and  there  is  the  greater  need  for  eliminating  le^al  questions  as  to 
discrepant  foreign  laws  in  dealing  with  them.     If  the  governments 
can  not  formulate  one  law  covering  the  whole  range  of  bills  of 
exchange,  they  would  render  a  great  service  to  international  trade 
by  adopting  general  rules  for  checks  on  the  lines  recommended  by 
the  London  conference.    One  result  of  such  an  understanding  would 
be  to  increase  the  use  of  check?3  in  international  exchange.     For  some 
transactions,  indeed,  the  time  bill  is  the  natural  means  of  payment,  but 
if  one  law  regulated  all  drafts  on  bankers  they  might  replace  bills 
in  a  number  of  cases.    This  change,  again,  might  have  a  vast  effect 
upon  the  international  money  market,  as  the  substitution  of  the  check 
for  the  bank  note  had  in  England  upon  her  commercial  development. 
One  thing,  however,  seems  certain,  tliat  any  steps  toward  unificaticm, 
based,  as  it  largely  must  be,  on  the  acceptance  of  our  practice,  is 
likely  to  consolidate  and  strengthen  England's  position  as  the  world's 
clearing  house* 


v.— THE  UNIFICATION  OF  THE  LAWS   CONCERNING  CHECKS. 

I  Read   at  the  Guildhall   on  Aug.   6,   1910,   at  a  conferenc<^  of  the   International   Law 

Association,  by  Dr.  Bemat  Sichermann.] 

The  labor  of  more  than  30  years  has  not  been  in  vain.  Thanks  to 
the  perseverance  of  the  International  Law  Association  and  its  learned 
members,  the  unification  of  the  laws  concerning  bills  of  exchange  is 
no  longer  a  Utopian  phantom  smiled  at  by  skeptics,  but  is  a  matter 
of  reality  which  the  Governments  of  all  civilized  nations  are  now 
dealing  with. 

Having  reached  this  stage,  I  think  that  there  is  no  need  for  our- 
private  cooperation  in  this  line,  for  now,  as  the  Governments  have 
assumed  the  work  officially,  their  honor  is  in  a  measure  pledged  for 
an  early  and  thorough  success. 

Thus  the  International  Law  Association  may  with  due  satisfaction 
over  the  results  gained,  devote  its  motive  force  to  new  tasks  of  no 
less  importance. 

All  negotiable  instruments,  of  course,  have  the  tendency  to  cross 
the  borders  of  their  home  country,  but  next  to  bills  must  stand  checks, 
of  which  a  daily  increasing  quantity  is  fluctuating  between  the 
divers  countries  and  forming  already  a  mighty  means  of 'regulating 
international  liabilities.  So  far  has  this  intercourse  developed,  in- 
deed, even  on  the  continent,  that,  as  I  was  told  by  some  managers 
of  great  banking  corporations,  they  do  not  find  as  great  an  incon- 
venience in  the  large  discrepancies  between  the  laws  on  bills  as  in 
the  difficulties  arising  out  of  the  differing  check  laws;  for,  as  they 
put  it,  checks  want  a  more  quick  dispatch  than  bills ;  in  the  mighty 
rush  of  daily  business  the  clerk  to  whom  the  settling  of  these  instru- 
ments is  trusted  ought  only  to  look  at  the  balance  of  the  customer 
and  his  signature,  and  not  ponder  over  any  juridical  questions  and 
possible  discrepancies  of  foreign  check  laws.^ 

Of  these  facts  the  Governments  are  fully  aware,  and  do  not  there- 
fore refrain  from  extending  the  work  of  unification  to  this  instru- 
ment too;  on  the  contrary^  several  Governments — the  Hungarian 
among  them — expressed  their  wish  to  have  this  work  done  as  soon 
as  possible,  but  for  want  of  due  preparation  could  not  make  any 
proposition  in  this  line,  and  thus  the  conference  at  The  Hague  had 
to  limit  its  discussion  to  bills  of  exchange  only. 

Considering  these  circumstances,  I  am  of  opinion  that  the  Inter- 
national Law  Association — which  has  acquired  such  great  merit  by 
preparing  the  matter  of  bills — might  do  a  useful  work  by  assuming 
the  preparatory  work  concerning  checks  too,  and,  with  due  regard 
to  the  principal  discrepancies  between  the  various  laws,  might  get 
up  resolutions  similar  to  those  contained  in  the  Budapest  rules* 

^The  banks  in  Budapest  are  just  now  applying  to  the  Govemment  to  urge  the  nnlfl- 
eation  of  check  laws. 
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To  this  work  I  should  like  to  contribute  some  views  on  this  mat- 
ter, owing  to  the  fact  that  as  a  member  of  the  check  conference  held 
at  Budapest  in  1907  I  had  an  opportunity  to  acquire  some  experi- 
ence as  to  where  the  greatest  difficulties  might  be  hidden. 

The  divers  laws  agree  in  regarding  the  check  as  a  negotiable  instru- 
ment of  an  abstract  and  formal  nature  much  akin  to  the  bill  of 
exchange;  it  matters  little  that  one  country  deals  with  it  in  a  special 
law/  another  in  the  law  of  bills  of  exchange,*  a  third  in  the  com- 
mercial *  or  in  the  civil  law,*  because  on  the  whole  they  agree  that 
in  general  the  rules  of  the  law  relating  to  bills  of  exchange  are  to  be 
applied  to  checks,  with  modifications  deemed  necessary  by  reason  of 
the  peculiar  nature  of  the  instrument. 

Therefore  the  discrepancies  arising  out  of  the  divergencies  of  the 
divers  laws  of  bills  of  exchange — the  same  being  the  object  of  special 
unifying  negotiations — ^may  conveniently  be  left  out  of  consideration 
here. 

The  special  provisions  deemed  necessary  by  most  of  the  check  laws 
deal  in  the  first  line  with  the  requisites  or  the  check  instrument. 

Some  of  the  continental  laws  (in  Austria,  Germany,  Hungary, 
Switzerland,  Scandinavia  and  Japan)  require  the  check  to  be  de- 
scribed as  such  in  the  context  of  the  instrument,  a  requisite  not 
wanted  by  the  law  in  Belgium,  France,  Great  Britain,  Italy,  the 
Netherlands,  Ronmania,  etc. 

The  first-named  countries  will — and,  so  far  as  I  am  informed,  Aus- 
tria, Germany,  and  Hungary  must — ailhere  to  this  requisite,  because 
there  are  other  negotiable  instruments  of  much  the  same  tenor — e.  g., 
commercial  assignments — to  which  they  do  not  desire  to  extend  the 
peculiar  provisions  of  the  check  law;  further,  because  the  revenue 
departments  with  regard  to  the  stamp  duties  imposed  on  checks- 
trifling  as  compared  with  those  on  other  negotiable  instruments — 
deem  it  necessary  to. maintain  this  requisite  as  the  most  suitable  one 
for  the  distinguishing  of  this  from  any  other  negotiable  instrument, 
and  in  general  there  is  no  arguing  with  revenue  departments. 

Therefore  in  Italy  Prof.  Vivante  ^  wishes  the  altering  of  the  exist- 
ing law  accordingly,  and  though  this  means  a  new  requisite  from  the 
standpoint  of  the  British  as  well  as  the  French  law,  and  requisites 
should  rather  be  diminished,  in  my  humble  judgment — ^if  we  ever 
desire  unification  on  this  matter — British,  etc.,  law  ought  to  yield  in 
this  question  and  accept  this  requisite. 

After  all  no  unification  can  be  conceived  without  some  sacrifice, 
and  that  party  has  to  yield  which  sa<"rifices  least;  well,  in  this  ques- 
tion it  is  only  a  slight  sacrifice  that  British  trade  has  to  make,  checks 
being  made  usually  on  printed  forms  in  which  the  word  "  check  "  is 
easily  interpolated  and  very  often  used  also  nowadays. 

» Austria,  Apr.  3,  1006;  Belgium,  June  20,  1873;  Denmark,  Apr.  23,  1807;  Fntncf. 
June  14,  1866,  Feb.  10,  1874;  Germany,  Mar.  11.  1008;  Hungary,  LVIII  act,  IOCS: 
Norway,  Aug.  3,  1807;  Sweden,  Mar.  24,  1808.  (Both  the  latter  and  the  Danish  (Scan- 
dinayian)   are  much  the  same.) 

'Great  Britain,  bills  of  exchange  act,  1882;  New  York  (etc.)  an  act  In  relation  to 
neffotiable  Instruments,  May  10,   1807. 

•Japan,  Commercial  Code,  June  10,  1800,  sees.  530-537;  Italy,  Commercial  Code, 
Apr.  2,  1882,  sees.  330-344:  the  Netherlands.  Commercial  Code.  1838,  sees.  221-229; 
Portugal,  Commercial  Code,  June  28,  1888,  sees.  340-.343 ;  Roumania.  Commercial  Code. 
May  10-22,  1887,  sees.  364-360;  Spain,  Commercial  Code,  Aug.  22,  1886;  Bulgaria, 
Commercial  Code,  May  18-30,  1807.  ^^ 

*  Switzerland,  Oblleatlonenrecht.  June  14,  1881. 

■  Trattato  di  Diritto  Commerciale,  III,  1304. 
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A  peculiar  requisite  necessitated  by  the  laws  of  Austria,  Grermany, 
and  Hungary,  is  the  reference  to  the  funds  the  drawer  ought  to  have 
at  his  banker — that  is,  a  rec[uest  to  pay  out  of  the  sum  standing  at 
the  drawer's  credit.  According  to  these  laws  an  instrument  without 
the  phrase  "  pay  out  of  my  balance,"  or  amounting  to  it,  is  void,  at 
least  not  a  check. 

There  is  no  need  for  much  arguing  to  show  that  this  allusion  to 
the  funds  of  the  customer  has  no  practical  value  at  all,  and  is  in  no 
case  of  such  an  importance  as  to  encumber  for  its  sake  the  instrument 
with  a  new  requisite ;  moreover,  in  many  cases  this  allusion  answers 
not  the  postulate  of  truth,  as  checks  are  often  drawn  and  dul^  paid 
on  account  of  a  third  person,  or  on  account  kej)t  current  without 
funds  with  regard  to  bills,  etc.,  deposited  as  a  security  for  the  balance, 
or,  exceptionally  of  course,  though  the  balance  has  turned  in  favor 
of  the  banker. 

Besides,  the  requirement  of  this  particular  is  contradictory  to  the 
German  system  of  negotiable  instruments  which  otherwise  from 
principle  avoids  in  the  instrument  any  allusion  to  the  relation  be- 
tween drawer  and  drawee. 

The  lawmakers  in  Austria,  to  whom  we  are  indebted  for  this  requi- 
site, deemed  it  necessary  to  remind  the  drawer  by  this  phrase  not 
to  overdraw  his  account,  but  I  think  the  possibility  that  some  absent- 
minded  customer  might  be  saved  by  this  phrase  from  the  conse- 
quences of  his  gross  negligence^  does  not  compensate  for  endangering 
general  intercourse  by  a  requisite,  the  absence  of  which  may  be  easily 
overlooked  even  by  careful  people. 

The  continental  laws  require  furthear  that  the  instrument  should 
be  dated,  and  some  necessitate  the  specifying  of  the  place  where  it  is 
drawn.* 

French  law  *  goes  even  so  far  as  to  require  that  the  dav  of  dating 
should  be  written  "  en  toutes  lettres  "  by  the  very  hand  ot  the  person 
who  wrote  the  check,  whereas  the  Swiss*  and  Spanish*  laws  rest 
content  by  requiring  that  the  dav  of  date  should  be  written  in  words, 

British  law  on  the  contrary,  though  looking  at  the  date  as  a  mate- 
rial part  of  the  instrument,*  holds  a  check  not  invalidated  by  the 
reason  that  it  is  not  dated  or  does  not  specify  the  place  where  it  is 
drawn.^ 

At  the  conference  at  Budapest  I  myself  recommended  the  English 
standpoint  and  the  conference  accepted  it,  supplementing  the  seventh 
rule  accordingly.  Since  then,  taking  part  in  the  preparatory  work  for 
the  conference  at  The  Hague,  I  haa  to  look  at  this  question  from 
several  points,  and  had  to  allow  that  what  would  appear  to  be  prac- 
ticable within  the  borders  of  one  country,  might  lead  to  great  incon- 
veniences in  general  international  intercourse. 

Considering  the  place  where  the  instrument  is  drawn,  there  is  firstly 
the  legitimate  interest  of  the  revenue  department  to  get  the  stamp 
duties  of  all  instruments  drawn  on  its  territory ;  wherefore  it  justly 
claims  that  any  instrument  ought  to  show  on  its  face  the  place  where 
it  has  been  created,  all  the  more  as  in  most  countries  the  stamp 

1  This  latter  is  expUdtly  reqalred  by  Aus-  >  Sec.  839. 

triAn,    French,    German,    Hungarian,    and  *  Sec.  63S. 

Bwiu  law.  '  Bills  of  exchange  act  64» 

'  Loi  du  19  F^yrler,  1874,  f  5.  *  Bills  of  exchange  act,  8«. 
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duties  vary  when  the  check  is  payable  at  any  other  place  than  where 
it  has  been  drawn  (e.  g.  France^)  or  when  payable  abroad  (e.  g. 
Austria,  Hungary,*  etc.). 

Considering  how  very  hard  Governments  are  on  financial  ques- 
tions, even  if  these  could  rightly  be  objected  to,  there  is  no  hope  to 
conquer  their  opposition  in  matters  of  a  legitimate  interest. 

Tnerefore,  if  we  really  desire  that  our  work  shall  not  fail,  we  ought 
to  satisfy  these  demands,  and  we  can  do  it  all  the  more,  as  the  interests 
of  the  parties  liable  on  the  check  as  well  as  of  those  entitled  by  it 
are  also  better  served  by  the  specifying  of  this  place,  and  as  people 
commonly  are  in  the  habit  or  writing  on  the  instrument  the  place 
where  they  draw  the  check. 

The  name  of  the  place  where  the  bill  is  payable  is  not  regarded  as 
an  essential  requisite  by  the  continental  laws  either;  in  general  sub- 
intelligitur  the  residence  of  the  drawee  if  his  address  be  given  in  the 
check,  else  the  place  of  drawing.  This  last  provision  differs,  of 
course,  from  British  law,  but  is  not  of  practical  importance,  as  there 

Serhaps  never  is  drawn  a  check  without  giving  the  address  of  the 
rawee. 

Concerning  the  date,. there  are  again  revenue  departments  of  sev- 
eral countries  which  persist  in  having  the  check  dated,  for  they  fear 
lest  by  want  of  date  these  instruments  might  be  used  instead  of  bills 
and  in  this  way  diminish  the  revenues. 

This  anxiety  has,  of  course,  no  foundation,  for  checks  bein^  payable 
on  demand,  the  holder  will,  in  his  own  interest,  try  to  cash  it  as  soon 
as  possible,  whether  the  check  be  dated  or  not. 

But  where  there  is  a  fixed  period  for  presentment — and  such  all  the 
continental  laws  have — it  is  necessary  to  fix  the  starting  point  of  this 
period  on  the  instrument  itself,  and  as  it  can  not  be  denied  that  the 
banker  and  the  whole  mercantile  community  on  the  Continent  decid- 
edly prefer  this  fixed  period  of  presentment  it  must  be  allowed  that 
the  qualifying  of  the  date  as  an  essential  requisite  answers  their 
views. 

And  as  the  Council  of  the  Institute  of  Bankers  (in  London),  in  its 
most  valuable  memorandum  submitted  to  the  board  of  trade  in  July, 
1908,  allows  (p.  7)  that  with  regard  to  limitation  of  time  for  present- 
ment "  this  is  a  point  on  which  the  British  law  might  give  way  to  the 
foreign ;  "  that  is,  accepting  definite  limits  instead  of  me  "  reasonable 
time,"  it  seems  to  me  that  trie  council  in  objecting  to  the  date  of  issue 
as  an  essential  requisite  have  overlooked  that,  without  a  date,  no  defi- 
nite limit  of  presentment  could  be  fixed,  at  least  not  in  the  obvious 
manner  strictly  wanted  by  all  interested  parties. 

Besides,  to  quote  Mr.  Barnard  Byles :  "  In  practice  *  •  *  it  is 
manifestly  irregular  to  issue  a  bill  undated,  and  in  the  case  of  checks 
the  bankers  on  whom  they  are  drawn  do,  in  fact,  decline  to  honor 
undated  checks,  though  the  law  does  not  discriminate  between  bills 
and  checks  in  this  regard." ' 

And,  moreover,  to  remove  the  scruples  of  Mr.  Byles  expressed  in 
his  paper,  no  peculiar  harm  can  be  done  to  the  holder  getting  a  check 
without  having  these  particulars  specified,  for  by  generfd  usage  or 

1 10  and  20  centimes. 

>4  and  10  filler  or  Heller:  10  fillers— 1  penny. 

*  W.  B.  Byles's  paper  read  at  the  Budapest  conference,  on  the  "  Unification  of  the  law 
of  bills  of  exchange.  * 
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• 

express  provisions  of  the  divers  laws  the  rule  of  section  20  of  the 
British  Code,  according  to  which  "when  a  bill  is  wanting  in  any 
material  particular,  the  person  in  possession  of  it  has  a  prima  facie 
authority  to  fill  up  the  omission  in  any  way  he  thinks  fit,"  may  also 
be  applied  to  checks. 

Of  course  there  is  no  need  to  go  as  far  as  the  French  law  and 
require  that  the  day  of  date  may  be  written  in  words  and  by  the  per- 
son who  wrote  the  check,  as  this  outcome  of  an  exaggerated  anxiety  of 
the  revenue  department  really  means  an  unnecessary,  onerous,  and 
most  dangerous  increase  of  formalities. 

The  words  "  to  order  "  do  not  belong  to  the  category  of  essential 
requisites  even  in  French  law,  though  the  latter  still  demands  them 
on  bills.  But,  nevertheless,  the  omission  of  these  words  has,  according 
to  French  law,  and,  I  am  sorry  to  say,  according  to  Hungarian  and 
Austrian  law,  too,^  the  effect  of  preventing  the  further  negotiability 
of  the  check,  whereas  under  British  law,  as  well  as  under  German, 
etc.,  a  check  expressed  to  be  payable  to  a  particular  person  is  payable 
to  such  person  or  to  his  order  unless  there  are  express  words  pro- 
hibiting transfer. 

No  great  discussion  is  needed  to  show  that  the  restriction  imposed 
by  French  law  and  its  followers  is,  to  say  the  least  of  it,  undesirable. 
It  is  a  mistake  of  legislative  technic  to  set  the  rule  from  abnormal 
cases.     . 

Great  differences  exist  betwieen  the  divers  check  laws  with  regard 
to  the  limitation  of  time  for  presentment. 

Under  British  law  the  check  must  be  presented  for  payment  within 
a  reasonable  time  after  its  issue  in  order  to  render  the  drawer  liable 
unconditionally  and  within  a  reasonable  time  after  its  indorsement  in 
order  to  render  the  indorser  liable  at  all,  the  discharge  of  the  drawer 
depending  upon  the  fact  whether  and  to  what  extent  he  has  sustained 
actual  damage  through  the  delay. 

Under  continental  law  the  check  is,  in  fact,  a  draft  payable  at  a 
fixed  period  after  date,  which  period  varies  in  some  countries  * 
according  to  whether  the  check  is  both  drawn  and  payable  at  the  same 
place  or  not ;  in  other  countries  as  to  whether  the  instrument  is  drawn 
inland  or  abroad,  and  here  again  according  to  the  distance  of  the 
foreign  place  where  the  check  was  drawn.'  There  is  no  doubt  that 
the  provision  of  the  British  code  comes  nearest  to  the  ideal  solution  of 
consequent  questions,  as  it  empowers  the  tribunal  to  weigh  the  facts  of 
the  particular  case  and  thus  to  give  way  to  equity ;  but  nevertheless 
the  daily  increasing  currency  of  negotiable  papers  recoils  from  such 
elasticity  and  claims  for  clear  guidance,  for  certainty,  even  at  the  rislc 

^  And  so  the  Spanish  law,  sec.  535. 

*  Belgium  3  and  6,  France  and  Switzerland  6  and  8,  Spain  5,  8,  and,  If  payable  abroad, 
12«  Italy  8  and  14,  Bulgaria,  Portugal,  and  Roumanla  8  and  15  davs,  Denmark,  Norway, 
and  Sweden  3  and  tO  days  (in  normal  cases).  The  provision  of  the  Austrian  law  is  a 
most  intricate  one;  in  general  the  limit  for  presentment  is  3  and  8  days,  but  for  Inland 
checks  drawn  in  Istria  and  Dalmatia  and  the  islands  belonging  to  them  and  payable  in 
other  parts  of  the  Empire  or  rice  versa — and  further  for  foreign  checks — both  being 
required  to  be  forwarded  to  the  place  of  payment  within  5  days  from  date  and  presented 
there  within  5  days  from  the  day  of  arrival.  Japan  states  in  any  case  a  period  of  a  week, 
the  Netherlands  10  days  from  date  to  make  the  drawer  liable  and  3  days  from  delivery  to 
make  the  Indorser  liable. 

*  In  Germany  and  Hungary  10  days  are  limited  as  time  for  presentment  for  Inland 
checks,  whereas  for  checks  drawn  abroad  (1)  three  weeks  are  allowed  in  Europe  (except 
for  Iceland  and  Faroe),  (2)  one  month  at  the  coasts  of  Asia  and  Africa,  along  the  Black 
Sea  and  the  Mediterranean,  or  nt  the  Islands  adjacent  to  them,  (3)  two  months  in  the 
United  States  of  America,  Canada,  Newfoundland,  Mexico,  at  the  Azores,  Canaries,  Capo 
Verde  Islands,  and  at  Madeira.     (4)  three  months  if  drawQ  elsewhere, 

74733'— 3,  Poc.  768, 6X-(»3 32 
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of  getting  injured  in  some  relatively  rare  cases  by  want  of  equity, 
ana  the  tribunals  themselves  are  afraid  of  using  their  unlimited 
power,  and  little  by  little  set  rules  the  legislator  wished  to  avoid-_ 

Thus  it  turned  out  that  as  far  as  I  am  informed,  even  under  British 
law,  there  have  developed  by  usage  of  the  courts  some  quite  strict 
rules  as  to  the  periods  within  which  the  check  ought  to  be  presented.* 
On  the  other  hand,  the  Institute  of  Bankers,  as  quoted  above,  has 
found  it  advisable  to  recommend  the  continental  system  of  fixing  defi- 
nite limits  for  presentment.  Therefore  I  am  of  opinion  that  if  any 
international  arrangement  on  this  point  should  be  wanted,  it  can  not 
be  attained  but  by  following  a  system  that  approximates  the  conti- 
nental as  nearly  as  possible. 

I  mean  approximation  to  and  not  simple  acceptance  of  the  conti- 
nental system,  as  none  of  the  continental  laws  answer  thoroughly  the 
needs  of  interaational  currencv. 

There  are  not  manv  words  to  be  wasted  about  the  inconvenience  of 
the  laws  stating  a  difference  between  checks  payable  at  the  place 
where  drawn  and  checks  payable  at  another  place.  The  lawmaker 
was  obviously  mistaken,  thinking  that  checks  drawn  at  the  place 
where  the  drawee  (the  banker)  resides  are  only  used  at  that  very 
place.  Besides  even  the  longer  period  of  15  days  is  far  too  short  to 
cover  a  great,  e.  g..  a  trans- Atlantic,  distance. 

The  German  and  Hungarian  laws,  not  following  in  this  line  the 
Austrian,  have,  as  shown  above,  avoided  this  mistake  and  limit  only 
a  varying  time  of  presentment  for  foreign  checks,  and  that  according 
to  the  distance  of  the  place  abroad  (where  the  check  was  drawn)  frtmi 
that  in  the  inland  place  (where  the  check  is  paj^able). 

This  appears  satisfactory  from  the  German  or  Hungarian  point  of 
view,  but  not  quite  practicable  in  an  international  law  of  universal 
tenor,  for  a  place  that  is  very  distant  to  Berlin  might  be  quite  near 
to  New  York ;  therefore  a  fixed  period  in  the  manner  of  the  German 
law  could  be  accepted  only  in  case  of  establishing  in  the  international 
law  for  each  country  special  zones  of  distances,  by  which  the  law 
would  gain  a  rather  Babylonian  feature. 

The  international  law  could  hardly  limit  the  time  for  presentment 
in  a  general  way,  even  in  the  case  of  inland  checks,  e.  g.,  five  days 
might  be  too  much  for  Switzerland  and  far  too  short  for  Russia. 

Thus,  in  my  opinion,  any  attempt  to  establish  complete  uniformity 
as  to  the  length  of  time  for  presentment  with  regard  to  inland  chects 
would  meet  with  insuperable  difficulties;  therefore  the  international 
law  must  rest  content  with  a  declaration  that  each  country  ought  to 
limit  the  time  for  presentment  with  regard  to  inland  checks  to  a  fixed 

{)eriod,  which  should  have  to  run  from  the  date  of  the  check,  and 
eave  it  to  the  territorial  law  to  limit  the  length  of  this  time. 

Further,  as  to  foreign  checks,  the  international  law  ought  to  confine 
itself  to  adding  to  the  period  limited  for  inland  checks  as  much  time 
as  is  necessary  for  sending  the  check  in  the  usual  way  from  the  place 
where  it  was  drawn  to  that  of  payment,  for  only  by  this  method  can 
the  holder  of  a  foreign  check  be  said  to  be  in  a  situation  approxi- 
mately the  same  as  that  of  the  holder  of  an  inland  check. 

True,  that  a  provision  conforming  to  this  leaves  an  essential  point 
of  the  computation  in  uncertainty,  but  nowadays  postal  communica- 

^  See  Byles  qd  BUIb,  XVI,  edition  22, 
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tion  has  become  so  regular,  even  with  places  situated  on  the  outskirts 
of  the  civilized  world,  that  in  reality  tnis  uncertainty  may  be  consid- 
ered as  trivial,  and  the  questions  of  fact  arising  out  of  it  can  be  easily 
solved  upon  evidence  or  post  offices.* 

The  provisions  of  the  international  law  relating  to  the  limitation  of 
time  for  presentment  ought  to  be  made  therefore  in  a  way  that  should 
form  a  compromise  between  the  British  and  the  continental  systems. 

According  to  the  Austrian,  German,  and  Hungarian  law,  the  time 
limited  for  presentment  has  a  greater  importance  than  in  any  other 
country,  for  by  a  strange  provision  of  these  laws  a  countermand  of 
payment  given  by  the  customer  is,  or  rather  ought  to  be,  inoperative 
within  the  time  for  presentment. 

The  lawmakers  in  Austria  and  Germany  could  not  emancipate 
themselves  from  the  fear  that  but  for  this  provision  the  holder  of 
the  check  would  run  the  risk  of  being  cheated  out  of  his  rights  by  a 
countermand  given  by  the  drawer. 

This  provision  is  the  more  sini^ular  as  under  the  laws  above 
named  the  check  does  not  operate  as  an  assignment  of  the  sum  for 
which  it  is  drawn  (as  it  does  in  France  and  m  Scotland)  and,  con- 
sequently, the  holder  of  the  check  has  in  no  case  any  claim  against 
the  drawee  (banker),  though  the  banker  may  have  in  his  hands  funds 
available  for  the  payment  of  the  check  presented,  and  therefore  the 
holder  has  also  no  remedy  if  the  banker  choose  to  accept  the  counter- 
mand of  his  customer.  So  it  turns  out  that  this  provision,  meant  as 
a  protection  to  the  holder,  is  only  a  source  of  trouble  for  the  banker, 
who,  in  case  of  countermand,  comes  between  two  fires  and  is  at  a 
loss  to  whom  he  shall  have  regard,  whether  to  his  customer  or  to  the 
holder. 

The  interest  of  the  banker  moves  him,  of  course,  toward  his  cus- 
tomer, especially  if  the  same  live  abroad  in  a  country  tlie  law  of 
which  acknowledges  the  customer's  power  of  countermanding,  but 
there  is  already  a  professor  in  Gottingen  *  who  argues  that  by  virtue 
of  this  provision  and  sections  826  and  823  of  the  German  civil  code 
the  holaer  has  a  claim  against  the  banker,  and  as  German  tribunals 
are  very  much  disposed  to  attach  weight  to  professors'  opinions,  there 
very  litely  will  be  trouble.  I  wonder  how  the  German  banker  will 
behave  should  his  English  customer  give  a  countermand  and  the 
German  holder  insist  upon  receiving  immediate  cash  for  the  same 
check ;  and — I  am  sorry  for  the  banker. 

I  think  that  here,  on  the  ground  on  which  the  modern  check  has 
developed  in  such  an  admirable  way,  there  is  no  need  to  explain  that 
thiS'  provision,  unknown  even  in  France,  can  not  be  accepted  in  an 
international  law ;  the  basis  of  a  sound  relation  between  customer  and 
banker,  banker  and  holder,  is  the  principle  that  the  customer  is  the 
master  of  his  account  *  and  that  the  banker — there  being  no  privity 
of  contract  between  him  and  the  holder — ^has  neither  the  duty  nor 
the  authority  to  examine  whether  the  customer  had  a  good  bona  fide 
reason  to  give  a  countermand  or  not. 

^  A  similar  provision  is  to  be  found  in  the  Scandinayian  checlc  laws  (sec.  10),  according 
to  wliich,  In  case  the  forwarding  from  tlie  place  of  drawing  to  that  of  payment  should 
occupy  more  than  flye  days,  presentment  shall  he  made  within  Ave  days,  running  from  the 
last  day  of  the  time  necessary  for  that  forwarding. 

*Dr.  Otto  Schrelber,  *' Der  Scheck  im  Konkurse  des  Ausstellers  "  (Zeitschrift  fflr  das 
gesammte  Handelsrecht,  LXVI,  Bd.  349). 

■Vlyante  (Trattato  di  Diritto  Commerclale,  III,  1411)  uses  the  very  words:  Padrone 
del  credito  dlsponibile  presso  11  trattario  resta  11  traente,  anche  dopo  remlBnfone  dell' 
assegno,  flno  al  pagamento. 
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And  therefore  I  fully  agree  with  the  manager  of  a  clearing  bank, 
who  being  applied  to  had  the  kindness  to  give  an  informative  letter 
on  this  question,  and  wrote,  "  It  would  appear  to  me  highly  desirable 
that  the  drawer  of  a  check  should  have  the  power  to  instruct  his 
banker  to  stop  payment  of  it  should  he  have  adequate  reason  for 
doing  so,"  and,  "We  do  not  find  that  the  possession  of  this  power  has 
been  found  to  restrict  the  free  use  of  checks." 

For  these  reasons  the  principle  ^  set  down  in  the  first  part  of  sec- 
tion 75  of  the  British  code  ougnt  to  be  maintained,  and,  to  my  think- 
ing, will  surely  be  accepted  by  an  international  conference. 

But  the  continental  delegates  might  stronglv  object  to  the  second 
part  of  this  very  section,  by  which  notice  oi  the  customer's  death 
should  operate  as  a  countermand. 

It  is  a  rule  continental  laws  do  not  acknowledge;  *  Austrian,  Ger- 
man,* Hungarian  law  expressly  exclude  it  Though  on  the  whole 
the  continental  theory  allows  that  the  relation  between  the  customer 
and  his  banker  is  much  the  same  as  that  between  the  mandans  and 
mandatarius,  in  consequence  of  which,  according  to  Roman  law,  the 
death  of  the  customer  ought  to  be  regarded  as  revocation  of  the 
authority  given  to  the  baid^er.  However,  the  continental  law  mer- 
chant has  not  accepted  this  consequence ;  it  states  that,  in  the  absence 
of  a  contrary  disposition,  the  mandatum  does  not  end  with  the  life 
of  the  mandans,  and  it  is  this  line  the  continental  laws  of  check  have 
taken,  with  due  regard  to  the  exigencies  of  the  currency  of  nego- 
tiable instruments. 

I  do  not  know  the  case  of  Rogerson  v.  Ladbroke,  that  *  has  given 
rise  to  the  view  the  provision  of  the  British  code  is  based  upon ;  the 
particular  facts  of  the  case  might  have  been  of  such  a  kind  as  to 
determine  the  authority  of  the  banker  to  pay  the  check  presented 
to  him  after  the  death  of  his  customer ;  but  it  seems  rather  too  hard 
to  make  a  general  rule  of  it  and  to  stop  the  payment  of  a  check  ex 
lege  in  consequence  of  an  accident  happening  in  the  person  of  the 
drawer,  an  accident  no  human  being  can  avoid;  it  throws  an  element 
of  insecurity  into  the  currency  of  negotiable  instruments,  which  can 
not  be  paralyzed  by  the  utmost  care  of  the  holder,  and  might  cause 
great  inconveniences  to  the  holder  as  well  as  to  the  prior  parties,  not 
excluding  the  heirs  of  the  drawer. 

I  willingly  allow  that  there  might  be  cases  in  which  the  heirs  of 
the  customer,  and  perhaps  the  banner,  too,  are  running  some  risks  in 
case  the  banker,  though  aware  of  the  death  of  his  customer,  ought  to 
honor  his  checks,  but  the  mere  possibility  of  such  cases  can  not  be 
deemed  a  sufficient  reason  to  shirt  the  risk  ex  lege  in  all  cases  to  the 
holder. 

Should,  through  peculiar  circumstances,  the  customer  or  the  banker 
find  it  advisable  to  provide  in  the  sense  of  the  British  code,  they 
may  do  it  by  special  agreement,  not  prevented  even  by  continental 
law^ ;  but  sucn  agreements  will  remain  exceptions,  I  am  sure,  for  once 
let  it  be  known  that  a  banker  generally  does  make  provisions  of  this 
kind,  nobody  would  take  checks  drawn  on  this  banker. 

^  Whether  this  rule  should  be  malDtained  with  regard  to  "  limited  checks  "  is  a  special 
question  of  British  law,  as  this  sort  of  checks  are  not,  and  for  the  time  being  (according 
to  continental  law)  hardly  could  be.  adopted  by  continental  bankers. 

■Vivante,  III,  1427. 

■civil  code  sec.  791. 

«  According  to  Chalmers.     (1822.     I.  Bingham,  22.) 
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Therefore,  I  am  of  opinion  that  this  may  again  be  a  point  on  which 
the  British  might  give  way  to  the  continental  law. 

Though  the  section  75  of  the  British  code  looks  as  though  it  enu- 
meratea  all  causes  which  might  operate  as  a  revocation  of  banker's 
authority,  there  is  still  one  not^nentioned  by  the  code,  but  neverthe- 
less acknowledged  by  English  law;  I  mean  to  say,  the  bankruptcy, 
or  rather  the  notice  of  an  available  act  of  bankruptcy  committed  by 
the  customer. 

But  for  the  French  law  and  its  followers,  in  this  point  the  conti- 
nental agrees  with  the  English  law ;  the  general  rule  is  that  where 
the  customer  had  lodged  a  sum  of  money  or  funds  whatever  with  a 
banker  to  meet  his  drafts  or  checks,  and  the  customer  (drawer) 
failed,  that  sum  or  those  funds  pass  to  the  bankrupt's  trustee,  and 
the  banker  getting  notice  of  the  bankruptcy  has  henceforth  neither 
the  duty  nor  the  authority  to  pay  a  check  drawn  on  him  by  such 
customer,  though  the  drawing  and  issuing  of  the  instrument  might 
have  been  done  before  the  act  of  bankruptcy. 

This  rule  is  either  expressly  stated  by  the  check  laws  (e.  g.,  ^Z 
Austria  and  Hungary)  or  the  consequence  of  the  provisions  of  the 
special  statutes  relating  to  bankruptcy. 

It  is  not  so,  however,  with  the  French  law  and  its  followers.* 
According  to  the  practice  of  the  French  courts,^  the  bill  or  check 
drawn  by  the  customer  operates  as  an  equitable  transfer  of  a  part  of 
the  sum  or  the  funds '  lodged  with  the  banker  to  meet  these  bills  or 
checks,  provided  the  sum  or  the  funds  be  in  the  hands  of  the  banker 
when  the  bill  (falling  due)  or  the  check  is  presented,  wherefore  the 
subsequent  failing  of  the  drawer  can  not  affect  the  title  of  the  holder. 
Thus,  under  French  law,  the  holder  of  a  check — ^though  after  draw- 
ing tne  drawer  have  committed  an  act  of  bankruptcy  known  to  all 
parties  to  the  instrument — may  avail  himself  of  tho.se  sums  or  funds, 
and  the  banker  has  no  right  to  decline  to  honor  his  customer's  check 
for  the  mere  reason  that  he  has  notice  of  the  bankruptcy  committed 
by  such  a  customer. 

There  is  no  doubt  that  the  French  practice  favors  more  the  inter- 
ests of  the  holder,  and  therefore  seems  preferable,  at  least,  from  the 
view  of  the  currency  of  checks  and  other  negotiable  instiniments,  but 
on  the  other  hand,  not  taking  into  account  theoretical  scruples,  the 
interests  of  the  creditors  of  the  bankrupt  drawer  are  also  to  be  con- 
sidered, and  these  interests  might  be  very  often  and  easily  injured  by 
the  power  given  to  the  bankrupt  to  remove  the  funds  from  his  trus- 
tee in  an  inconspicuous  way  by  means  of  antedated  bills  or  checks. 
For  these  reasons  even  countries  where  the  law  denies,  or  rather  tries 
to  deny,  to  the  drawer  the  power  of  countermanding,*  do  not  accept 
the  French  view  on  this  matter,  nor  is  there  any  hope  that  they 
would  do  it  for  the  sake  of  unification.  As  for  the  rest,  should  the 
French  law  not  yield  in  this  question,  and  therefore  no  unification 
be  attained  in  this  matter,  there  might  be  more  often  an  injury  sus- 
tained by  the  people  living  under  French  law  than  by  the  foreigner, 
for  foreign  creditors  are  frequently  holders  of  bills,  checks,  etc., 
drawn  by  the  debtor,  and  so  in  case  of  the  French  drawer'sf  bank- 
ruptcy, the  foreign  crpditors  of  the  bankrupt  more  often  than  not 
will  get  into  a  better  position  than  the  inland  creditors  of  the  same. 

1  Belgium  :  Lol  du,  20.  mai  1872,  sees.  4-0. 

•  Lyon-Caen  et  Renault,  Traits  de  Droit  Commerciel,  IV,  180. 

*Le  porteur  est  propri^talre  de  la  proylslon.     (Lyon-Caen,  IV,  170.) 

*  Austria,  Qermanjr,  and  Hungary. 
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But  even  in  case  of  unification  on  principle  in  this  question,  there 
still  will  remain  a  series  of  differences  in  detail,  e.  g.,  as  to  what  acts 
shall  be  deemed  as  available  acts  of  bankruptcy  in  this  respect,  espe- 
cially whether  this  rule  should  apply  in  the  case  of  actual  bankruptcy 
already,  or  only  in  case  of  bankruptcy  judicially  ascertained  by  an 
adjudication  in  bankruptcy,  and  from  what  time  the  banker's  notice 
of  such  an  act  might  be  presumed ;  differences  large  and  important 
enough,  and  which  probably  will  not  be  eliminated  forthwith  in  the 
international  check  law  itself,  but  will  remain  a  task  to  be  solved  by 
future  negotiations. 

Among  the  risks  the  currency  of  checks  has  to  run  there  stands  in 
the  first  line  the  injury  caused  by  checks  getting  lost  or  stolen.  This 
risk  grows  naturally  with  the  development  of  the  internatiunal  trade 
and  intercourse,  ana  means  are  sought  to  avert  or  at  least  to  diminish 
this  danger.  As  I  take  it,  there  hardly  could  be  imagined  a  system 
serving  tnat  purpose  better  than  the  English  system  of  crossing  does. 

Singularly  enough,  the  continental  and  American  laws  (but  few 
the  Scandinavian  and  Spanish  laws*)  still  refrain  from  adopting  it 
True,  the  Austrian,  German,  and  Hungarian  laws  acknowledge  some 
sort  of  crossing.    According  to  the  section  14  of  the  German  law : 

The  drawer  as  weU  as  any  holder  of  the  check  may  by  erosslng  the  instrument 
with  the  remark  "only  for  bringing  into  account  (nur  aur  Verrechnung),"  pro- 
hibit the  payment  of  the  clieck  in  cash.  In  such  a  case  the  drawee  Is  only  per- 
mitted to  take  up  the  check  by  bringing  it  into  account — ^which  amounts  to 
payment  in  the  sense  of  this  law.  This  prohibition  can  not  be  withdrawn. 
Acting  contrary  to  it,  the  drawer  incurs  liability  for  the  injury  caused. 

In  short,  the  check  turns  by  this  German  crossing  into  an  assign- 
ment to  transfer  a  certain  amount  from  the  account  of  the  drawer 
to  the  account  of  the  holder  (Giroanweisung).  Wherefore  the 
holder  of  a  check  crossed  in  this  manner  can  avail  himself  of  it  only 
in  case  he  have  an  account  at  the  banker  drawn,  or  else  he  must 
transfer  it  to  somebody  having  there  an  account. 

This  system  of  crossing  has  been  introduced  by  the  Eeichsbank, 
establishing  many  branches  throughout  the  En^nlre,  for  the  use  of 
its  own  customers,  and  was  adopted  afterwards  by  the  Bank  for 
Austria  and  Hungary.  There  is  no  doubt  that  this  system  might  be 
very  useful  for  the  customers  of  these  great  banks — or  any  great 
bank,  e.  g.,  the  Deutsche  Bank,  which,  according  to  its  report  or  last 
year,  had  177,000  check  accounts — but  it  is  of  very  little  use,  or 
at  least  inconvenient,  to  outsiders,  and  therefore  does  not  answer 
the  needs  of  international  intercourse.  So  far  as  I  am  informed, 
the  Germans  are  now  already  aware  of  the  fact  that  it  might  have 
been  more  to  the  purpose  to  adopt  the  English  system;  moreover, 
the  latter  does  not  exclude  the  German  and  both  can  be  maintained 
if  the  bankers  of  Germany,  Austria,  and  Hungary  should  insist  upon 
preserving  their  own  system. 

In  any  case  it  is  obvious  that  with  a  view  to  the  security  of  the 
international  currency  of  checks  the  adoption  of  the  Engli^  system 
of  crossing  is  an  urgent  necessity,  and  if  by  international  negotiations 
on  the  unification  of  check  laws  nothing  could  be  obtained  but  an 
agreement  adopting  this  system,  it  would  be  still  a  success  by  the 
initiation  of  which  the  association  would  acquire  great  merit  and 

&Tbe  Japaneae  law  (sec.  536)  adopts  also  the  English  system. 
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Iiighly  oblige  the  whole  mercantile  community  and  international 
trade. 

Beside  the  prominent  points  I  have  been  dealing  with,  there  are, 
of  course,  other  discrepancies  even  among  the  laws  belonging  to  one 
type,  as,  e.  g.,  the  peculiar  provisions  of  tlie  Austrian  and  Hungarian 
law,  according  to  which  the  indorsement  of  a  check  payaWe  to  bearer 
shall  be  inoperative,  or  that  the  holder  of  the  check,  though  he  be 
guilty  of  laches,  may  sue  the  antecedent  parties  (even  the  mdorser, 
and,  maybe,  also  a  person  transferring  by  delivery  only)  on  the  con- 
sideration (the  latter  only  a  defense  pro  tanto  to  the  extent  of  the 
damage  caused  by  the  laches),  provisions  from  which  even  the  Ger- 
man law  has  refrained;  or  the  provision  of^the  Italian,  Portuguese, 
and  Roman  laws,  according  to  which  the  check  may  be  made  payable 
up  to  10  days  after  sight;  or  the  singular  British  rule,  according  to 
which  the  Crown  can  not  be  guilty  of  laches;  or  the  certifying  of 
checks,  according  to  section  323  of  the  New  York  law  on  negotiable 
instruments,^  quite  unacceptable  by  European  legislatures  with  due 
regard  to  the  privileges  of  their  banks  of  issue ;  but  these  are  all  of 
much  less  importance,  simple  details  which  might  be  settled,  I  am 
sure,  without  diflBculty. 

On  the  whole,  the  reconciliation  of  the  discrepancies  pointed  out  in 
this  paper  does  not  present  the  appearance  oi  a  work  that  should 
meet  with  insurmountable  obstacles;  of  course  it  is  a  matter  of  give 
and  take,  but  demands  much  less  sacrifice  than  the  unification  of  the 
laws  relating  to  bills ;  and  as  each  of  these  discrepancies  means  a  g^eat 
clog  hindering  the  development  of  international  currency  and  might 

five  rise  to  international  aiscordancies  in  the  removing  of  which  the 
nternational  Law  Association  has  acquired  and  is  still  acquiring  so 
grelit  merits,  I  beg  to  present  these  suggestions  for  consideration, 
and,  following  the  method  which  proved  so  useful  at  the  Budapest 
conference  on  the  matters  of  bills  of  exchange,  I  beg  to  propose : 

That  this  conference  consider  an  international  agreement  on  the  principal 
points  of  law  relating  to  checks  as  having  become  an  urgent  necessity  and 
therefore  appoint  a  small  committee  to  examine  the  questions  raised  on  these 
points,  to  formulate  a  scheme  of  adequate  resolutions,  and  to  report  the  results 
of  their  deliberations  before  this  conference  closea 

Whereas,  to  the  committee  thus  appointed,  I  take  the  liberty  of  sub- 
mitting the  following  scheme : 

I.  To  constitute  a  check,  it  shall  be  necessary  to  insert  in  the  con- 
text of  the  instrument  the  word  "check  "  or  its  equivalent 

II.  It  shall  not  be  obligatory  to  insert  into  the  context  of  the  in- 
strument an  indication  either  of  the  account  to  be  debited  with  the 
amount  or  of  the  balance  out  of  which  the  payment  is  requested. 

III.  The  check  shall  be  payable  on  demand  only ;  it  shall  be  dated, 
and  specify  the  place  where  it  is  drawn. 

IV.  It  shall  not  be  obligatory  to  write  the  day  of  date  all  in  letters 
nor  to  have  it  written  by  the  hand  of  the  writer  of  the  context. 

V.  A  check,  though  payable  to  a  particular  person,  shall  be  deemed 
negotiable  to  order,  unless  there  are  express  words  prohibiting 
transfer. 

>  Sec.  323.  Where  a  check  ]a  certified  by  the  bank  on  which  it  is  drawn,  the  certification 
|8  equivalent  to  an  acceptance. 
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VI.  The  check  shall  be  payable  at  the  residence  of  the  drawee,  if 
his  address  be  given  in  the  instrument,  else  at  the  place  where  the 
check  is  drawn. 

VII.  Inland  checks  shall  be  presented  for  payment  within  one  fixed 
period  limited  by  the  law  of  tne  particular  country,  and  this  period 
shall  run  from  the  date  of  the  check. 

Foreign  checks  shall  be  presented  for  payment  within  the  period 
limited  for  presentment  or  inland  checks  in  the  countrj'  where  the 
check  is  payable — running  from  the  last  day  of  the  time  neoessaiy 
for  forwarding  the  check  m  the  usual  way  from  the  place  where  it  is 
drawn  to  the  place  where  it  is  payable. 

VIII.  The  duty  and  authority  of  the  drawee  to  pay  the  check  shall 
be  determined  by  the  drawer's  countermand  of  payment,  as  well  as 
by  the  notice  or  an  available  act  of  bankruptcy  committed  by  the 
drawer,  but  not  by  the  mere  notice  of  the  drawers  death. 

IX.  The  provisions  of  the  British  bills  of  exchange  act  relating  to 
crossed  checks  are  to  be  maintained,  and  it  is  higWy  desirable  that 
they  should  be  accepted  generally. 

X.  An  acceptance  written  on  a  check  shall  be  inoperative. 


VI.  RULES  RECOMMENDED  BY  THE  INTERNATIONAL  LAW  ASSOCIA- 
TION, AT  THE  LONDON  CONFERENCE,  1910. 

I.  It  shall  not  be  obligatory  to  insert  into  the  context  of  a  check 
an  indication  either  of  the  account  to  be  debited  with  the  amount  or 
of  the  balance  out  of  which  the  payment  is  requested. 

II.  A  check  shall  be  payable  on  demand  only  and  shall  be  dated. 

III.  It  shall  not  be  obligatory  to  write  the  day  of  date  all  in  letters 
nor  to  have  it  written  by  the  hand  of  the  writer  of  the  context. 

IV.  A  check  payable  to  a  particular  person  shall  be  deemed  pay- 
able to  order,  unless  there  are  express  words  prohibiting  transfer. 

V.  Inland  checks  shall  be  presented  for  payment  within  s^  iSxed 
period  limited  by  the  law  of  the  particular  country,  and  this  period 
shall  run  from  the  date  of  the  check. 

Foreign  checks  shall  be  presented  for  payment  within  the  period 
limited  for  presentment  of  inland  checks  in  the  country  where  the 
check  is  payable — running  from  the  last  day  of  the  time  necessary 
for  forwarding  the  check  m  the  usual  way  from  the  place  where  it  is 
drawn  to  the  place  where  it  is  payable.  • 

The  consequences  of  nonpresentment  in  time  are  regulated  by  the 
national  law  of  the  place  oi  payment. 

VI.  The  duty  ana  authority  of  the  drawee  to  pay  a  check  shall 
be  determined  by  the  drawer's  countermand  of  payment,  but  not  by 
notice  of  the  drawer's  death. 

VII.  The  provisions  of  the  British  bills  of  exchange  act  relating  to 
crossed  checks  are  to  be  maintained,  and  it  is  highly  desirable  that 
they  should  be  accepted  generally. 
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VII.  QUESTIONNAIRE  RELATIVE  TO  THE  CHECK. 


QUBSTIONNAIBB. 


,  1.  La  loi'  doit*elle  contenir  ime  defini- 
tion du  cheque  ou  suffira-t-il  qu*elle  fixe 
lea  conditioDfi  easentielles  k  remplir  pour 
qu'un  efCet  eoit  consid^r^  comme  cheque? 

2.  La  loi  doit-elle  exiger — comme  con- 
ditions easentielles — que  le  didque  con- 
tienne  : 

(a)  I^  mot  cheque  ou  un  terme  Equiva- 
lent dans  la  langue  du  pays  oil  il  est  Emis. 

(5^  L'indication  du  lieu  et  de  la  date 
de  remission  (avec  ou  sans  la  disposition 
que  la  date  du  jour  de  remission  doit 
6tre  ^rite  en  toutes  lettres  par  celui  qui  a 
6crit  le  cheque). 

(e)  L'indication  du  tir^. 

(a)  L'indication  de  la  personne  k  la- 
auelle  ou  k  Tordre  de  laquelle  le  paiement 
aoit  dtre  fait,  k  moins  que  le  cheque  ne 
Boit  payable  au  porteur. 

(e)  Le  mandat  au  tir^  de  payer  une 
Bomme  d^termin^e  avec  ou  sans  indica- 
tion des  fonds  port^  au  credit  du  compte 
du  tireur  et  disponibles. 

(J)  La  signature  du  tireur? 

3.  Doit-on  admettre: 

(a)  Ou  que  le  cheque  pent  dtre  tirE  sur 
une  personne  quelconque. 

(5)  Ou  bien  qu41  ne  pent  6tre  tir6  que 
Boit  sur  un  banquier,  une  banque  ou  un 
^tablissement  appartenant  k  une  des 
categories  sp^cialement  indiqu^es  par  la 
loi.  Boit  sur  un  commerpant. 

(c)  Ou  qu41  ne  pent  dtre  tir^  que  siur 
un  banquier,  une  banque  ou  un  Etablisse- 
>  ment  appartenant  k  une  des  categories 
specialement  indiqu^es  par  la  loi? 

Dans  chacun  de  ces  deux  demiers  cas, 
quelles  sont  les  categories  d'etablisse- 
ments  k  indiquer  par  la  loi? 

4.  Le  cheque  pourra-t-il  dtre  emis  k 
Pordre  du  tireur  lui-m6me? 

5.  La  loi  doit-elle  autoriser  le  barre- 
ment  (crossing)  d'un  ch^ue,  en  dis- 
tinguant  entre — 

fa)  Le  barrement  special. 
[6)  Le  barrement  general. 
<t  en  reglant  la  forme  et  les  effets 

de  chacune  de  ces  mani^rcs  de 

banemient? 


>  Daas  ce  Questionnaire  le  mot  loi  est  employ^ 
pour  Indiquer  la  loi  unlfonne. 


^ 


1.  Should  the  law^  contain  a  definition 
of  the  check,  or  is  it  sufilcient  tiiat  it  fix 
the  essential  conditions  to  be  fulfilled  in 
order  that  an  instrument  may  be  con- 
sidered as  a  check? 

2.  Should  the  law  require,  as  essential 
conditions,  that  the  cheque  contain: 

(a)  The  word  check,  or  an  equivalent 
term  in  the  language  of  the  country  where 
it  is  issued. 

(6)  Indication  of  the  place  and  of  the 
date  of  issue  (with  or  without  provision 
that  the  date  of  the  day  of  issue  shall  be 
written  entirely  in  words  by  the  party 
who  has  written  the  check). 

(c)  Indication  of  the  drawee. 

(d)  Indication  of  the  party  to  whom,  or 
to  whose  order,  payment  should  be  made, 
unless  the  check  be  payable  to  bearer. 

(e)  The  order  to  the  drawee  to  pay  a 
sum  certain,  with  or  without  indication 
of  available  funds  standing  to  the  credit 
of  the  drawer. 

f)  The  sig;nature  of  the  drawer? 
Should  it  be  permitted: 
(a)  Either    that    the  check    may  be 
drawn  upon  any  party  whatever. 

(6)  Or  that  it  may  be  drawn  only  on  a 
banker,  a  bank,  or  an  institution  belong- 
ing to  one  of  t^e  classes  specially  indi- 
cated by  the  law,  or  upon  a  merchant. 

(c)  Or  that  it  may  be  drawn  only  upon 
a  banker,  a  bank,  or  an  establi^ment 
belonging  to  one  of  the  classes  specially 
indicated  by  the  law? 

In  each  of  these  last  two  cases,  what 
should  be  the  classes  of  institutions  to 
be  indicated  by  the  law? 

4.  Should  it  be  permitted  to  issue  a 
check  to  the  order  of  the  drawer  him- 
self? 

5.  Should  the  law  authorize  the  cross- 
ing (barrement)  of  a  check,  distingui^- 
ing  between — 

(a)  Special  crossing.  • 

(&)  General  crossing. 
And  should  it  regulate  the  form  and 

effects  of  each  of  these  methods  of 

crossing? 

1  In  this  Questionnaire,  tha  word  law  is  employed 
to  indicate  the  uniform  law. 
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DaD£  le  premier  cas,  le  ch^^ue  ue  sera- 
t-il  payable  qu'&  un  banquier  d^ign6; 
dans  le  second  cas,  qu'lL  im  banquier 
quelconque? 

6.  Si  la  loi  admet  et  r^gle  le  barrement, 
doit-elle  accorder  cette  faculty  seulement 
au  tireur  ou  bien  ^galement  k  un  endos- 
seur  ou  au  porteur,  soit  que  le  tireur  n'ait 
pas  barr^  le  cb^ue,  soit  que  le  tireur  ait 
appoe6  un  barrement  g^n^ral  et  que  Ten- 
dosseur  ou  le  porteur  d^ire  le  barrer 
sp^ialement? 

7.  Ia  clause  "Nur  zur  Venrechnung" 
(loi  alleinande  du  11  mars  1908  sec.  14^ 
doit-elle  dtre  reconnue  et  r^gl^e  par  la  loi 
et  avec  auel  effet? 

8.  La  ioi  doit-elle  prescrire: 

(a)  Que  le  lieu  4ndiqu^  comme  le 
domicile  du  tire  est  cens^  ^tre 
le  lieu  du  i)aiement,  si  le 
cheque  n'en  indique  pas  un 
autre. 

(6)  Que  si  la  somme  k  payer  est 
indiquee  tant  en  toutes  lettres 
qu*en  chiffres  et  que  ces  deux 
indications  ne  sont  pas  iden- 
tiques,  la  somme  ecrite  en 
toutefl  lettres  doit  6tre  consid- 
6t^  comme  la  vraie,  et  que,  si 
la  somme  k  payer  a  6t6  indi- 
quee plusieuiB  fois  soit  en 
toutes  lettres  soit  en  chiffres, 
c' est  la  somme  la  moins  ^lev^, 
qui,  en  cas  de  difference,  est 
cens^e  ^tre  la  vraie? 

9.  (a)  Le  ch^ue  ne  peut-il  6tre  pay- 

able qn'k  vue? 
Et,  en  ce  cas, 

(6)  Le  cheque,  contenant  une  autre 
indication  du  temps  du  paie- 
ment,  doit-il  n^an moins  6tre 
consider^  comfme  payable  k 
vue,  ou  doit-il  ^tre  consid6r6 
comme  nul? 

(e)  La  loi  doit-elle  admettre  le 
cheque  payable  k  un  certain 
deiai  de  vue,  en  fixant  le 
maximum  de  ce  d61ai?  (sys- 
t^me  du  code  de  commerce 
italien). 

10.  La  loi  doit-elle,  en  ce  qui  conceme 

La  forme  de  Tendoesement, 

La  clause  qui  interdit  Tendosse- 

ment, 
Les  droits  qu'on  acquiert  par  Ten- 

doesementj  et 
La  legitimation  du  porteur, 
Renvover  aux  dispositions  corree- 

pdndantes    de    la  loi  uniforme 

relative  k  la  lettre  de  change  et 

au  billet  k  ordre? 

11.  (a)  Quelles  consequences  civiles  ou 

penales  y  a-t-il  lieu  d'at- 
tacher  au  fait  de  la  creation 
d'un  cheque  sans  aucune pro- 
vision (daiiR  le  sens  indique 
ci-haut  sub  2^}. 


In  the  first  case,  should  the  check  be 
payable  only  to  a  designated  banker;  in 
the  second  case,  only  to  any  banker? 

6.  If  the  law  permits  and  regulates 
crossing,  ought  it  to  grant  this  power  only 
to  the  drawer  or  also  to  an  inaorser  or  to 
the  holder,  whether  the  drawer  has  not 
crossed  the  cheque  or  has  given  it  a  gen- 
eral crossing,  and  the  indorser  or  the 
holder  desire  to  cross  it  specially? 

7.  Should  the  clause  Nur  zur  Veirech- 
nunff  (German  law  of  Mar.  11,  1908,  par. 
14)  De  recognized  and  regulated  by  the 
law,  and  with  what  consequences? 

8.  Should  the  law  prescribe: 

(a)  That  the  place  indicated  as  the 

donlicile  of  the  drawee  shall 
be  considered  as  the  place  of 
payment  if  the  dieck  indi- 
cates no  other  place. 

(b)  That  if  the  sum  to  be  paid  is  indi- 

cated at  the  same  time  in 
words  and  in  figures,  and  the 
two  indications  are  not  iden- 
tical, the  sum  expressed  in 
words  should  be  considered  as 
correct,  and  that  if  the  sum  to 
be  paid  has  been  indicated 
several  times  in  words  or  in 
figures,  it  is  the  smaller  sum 
wliich  in  case  of  difference 
should  be  considered  to  be 
correct? 

9.  (a)  Should   the   check  be  payable 

onl^^  at  sight? 
And,  in  this  case, 
(6)  Should  the  check  containing  a 
different  indication  of  the  <mte 
of  payment  nevertheless  be 
considered  as  payable  at  sif  ht, 
or  should  it  be  considered  as 
void? 

(c)  Should  the  law  permit  that  a 

check  be  payaole  a  certain 
time  after  smht,  fixing  a  maxi- 
mum period  (system  of  the 
Italian  code  of  commerce)? 

10.  Should  the  law,  in  that  which  con- 

cems 
The  form  of  indorsement. 
The   stipulation    which   prohibits 

indorsement, 
The  rights  which  are  acquired  by 

indorsement,  and 
The  identification  of  the  holder. 
Refer   to   the   corresponding   pro- 
visions of  the  uniform  law  rela- 
tive to  the  bill  of  exchange  and 
the  promissory  note? 

11.  (a)  What    civil    or    penal    conse- 

quences is  there  occasion  to 
attach  to  the  issue  of  a  cheque 
for  which  no  cover  has  been 
provided  (in  tho  sense  indi- 
cated below,  subdi\ision  2). 
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(b)  L'inBuffisance  de  la  provision 
doit-elle  avoir  lee  memes  con- 
sequences que  Tabsence  com- 
plete de  provision? 

12.  Le  cheque  pourra-t-il  dtre  6mis  en 
plusieurs  exemplaires  ou  bien  cette 
faculty  ne  doit-elle  dtre  donn^  au'^ 
regard  des  ch^ues  qui  sont  payaoles 
dans 

Un  autre  6tat  ou 

Un  autre  lieu 
que  celui  de  remission,  et  ne  sont  pas 
pa3rable8  au  porteur? 

13.  Si  la  loi  accorde  la  facul t^  d '6mettre 
un  cheque  en  plusieurs  exemplaires, 
quelles  sont  lee  dispositions  qu*eile  doit 
con  ten  ir  par  rapport  &  la  forme  des  exem- 
plaires et  aux  consequences  du  fait  que 
lee  diff^rents  exemplaires  du  cheque  ont 
6t6  endoes^s  k  des  personnes  diff^rentes? 

14.  Le  cheque  pourra-t-il  ^tre  accept^? 

Ou  bien  certifi^?  (certified,  conform^- 
ment  k  ce  qui  est  admis  dans  les  Etats- 
Unis  d'Am^rique) 

Quels  seraient  les  ^ffets  d'une  accepta- 
tion ou  d'une  certification  ^crite  sur  un 
ch^ue? 

15.  La  loi  doit-elle  reconnattre  I'aval 
d'un  cheque? 

16.  (a)  LA  loi  doit-elle  fixer  le  d^lai 
dans  lequel  un  cheque  doit  ^tre  pr^sent^ 
au  tire  pour  en  obtenir  le  paiement? 

Dans  le  cas  d'une  r6ponse  affirmative, 

(6)  La  loi  doit-elle 

P.  Distinguer  entre  les  cheques 
payables  sur  la  place  oh  ils  ont 
ete  tirds  et  ceux  qui  sont  payables 
sur  une  autre  place? 

Ou  bien 

2?.  Distinguer  entre  les  cheques 
payable?  dans  retatoti  ils  ont  6t6 
tires  et  ceux  qui  sont  pa3rable8 
dans  un  autre  etat? 

Ou  bien 

3^.  Laisser  chaque  etat  libre  de 
fixer  les  deiais  pour  les  cheques 
payables  k  un  autre  endroit  que 
celui  oh  ils  ont  ete  tires,  afin  de 
permettre  p.  e.  1  'assimilation  dee 
cheques  payables  dans  une  autre 
partie  de  I'etat  oti  ils  ont  ete 
tires,  aux  cheques  payables  dans 
un  autre  etat? 


17.  Si  la  loi  fixe  le  deiai  pour  la  presen- 
tation d'un  ch^ue, 

(a)  Les  jours  leries  doivent-ils  6tre  de- 
duits,  pour  decider  si  le  deiai  legal  a  ete 
observe? 

(6)  Le  dernier  jour  du  deiai  etant  un 
jour  ferie,  la  presentation  doit-elle  dtre 
laite  le  jour  suivant? 

18.  1a  loi  doit-elle  aasimiler  k  la  pre- 
sentation du  ch^ue  au  tire,  la  remise  du 


(b)  Should  the  insufficiency  of  the 
balance  to  meet  the  check 
have  the  same  consequences 
as  complete  absence  of  cover? 

12.  Should  the  check  be  issued  in  sets 
of  several  drafts  or  should  this  power  be 
given  only  with  regard  to  checks  which 
are  payable  in 

Another  country  or 

Another  place 
than  that  of  issue,  and  which  are  not 
payable  to  bearer? 

13.  If  the  law  grants  the  power  to  issue 
a  check  in  sets  of  several  drafts,  what  are 
the  provisions  which  it  should  contain 
with  reference  to  the  form  of  the  drafts 
and  to  the  consequences  of  the  fact  that 
the  different  drafts  of  the  check  have 
been  indorsed  to  different  parties? 

14.  Should  the  check  oe  capable  of 
being  accepted? 

Or  certined  (according  to  the  practice 
permitted  in  the  United  States  of 
America)? 

What  should  be  the  effects  of  an  accept- 
ance or  a  certification  written  on  a  check? 

15.  Should  the  law  recognize  the  guar- 
antee (aval)  of  a  check? 

16.  (a)  Should  the  law  fix  the  time 
within  which  a  check  must  be  presented 
to  the  drawee  to  obtain  payment? 

In  the  case  of 'an  affirmative  response, 
(6)  Should  the  law 

First.  Distinguish  between 
checks  payable  at  the  place 
where  the)r  have  been  drawn  and 
those  which  are  payable  at 
another  place? 
Or 

Second.  Distinguish  between 
checks  payable  m  the  country 
where  the^  have  been  drawn  and 
those  which  are  payable  in 
another  country? 
Or 

Third.  Leave  each  country  free 
to  fix  the  time  for  checks  pay- 
able in  another  place  than  that 
where  they  have  been  drawn,  in 
order  to  permit,  for  example,  the 
assimilation  of  checlis  payable 
in  another  part  of  the  country  in 
which  they  have  been  drawn  to 
checks  payable  in  another  coun- 
try? 

17.  If  the  law  fixes  the  time  for  the  pre- 
sentment of  a  check, 

(a)  Shall  holidays  be  deducted,  in  order 
to  decide  if  the  legal  term  has  been  ob- 
served? 

(b)  If  the  last  day  of  the  term  is  a  holi- 
day, should  presentment  be  made  on  the 
day  following? 

18.  Should  the  law  assimilate  delivery 
of  a  check  to  a  clearing  house,  in  whicn 
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cheque  k  une  chambre  de  compensation 
(clearing  bouse)  dans  laquelle  le  tir^  est 
repr^8ent6? 

19.  La  lot  doit-elle,  quant  k  la  mani^re 
de  constater  la  pr^ntation  et  le  nonpaie- 
ment  du  cheque,  renvoyer  aux  disposi- 
tions de  la  loi  uni forme  relative  k  la  lettre 
de  change  et  au  billet  k  ordre— en  y  ajou- 
tant  que  dans  le  cas  de  la  remise  d  une 
chambre  de  compensation  le  protdt  ne 
sera  pas  requis  dans  les  Etats  od  cette 
remise  pourra  l^galement  reniplacer  la 
presentation  au  tir6? 

20.  La  loi  doit-plle  conf^rer  au  porteur 
d'un  ch^(^ue  le  droit  d'agir  en  justice 
centre  le  tir^? 

21.  Lee  regies  relatives  au  recours  du 
porteur  centre  le  tireur  et  les  endosseurs 
en  cas  de  non-paiement  d'un  cheque 
doivent-elles  dtre  les  m^mee  qu'ii  regard 
de  la  lettre  de  change? 

22.  Le  porteur  d'un  cheque  qui  n'en 
r^lame  pas  le  paiement  dans  les  d^lais 
prescrits  par  la  loi,  perdra-t-il  son  re- 
cours— 

(a)  Centre  les  endosseurs? 

(b)  Centre  le  tireur — soit  dans  tous  lee 
cas,  soit  seulemcnt  dans  le  cas  que  le 
tireur  a  fait  provision  et  que  la  provision 
a  p^ri  par  le  fait  du  tir6  apr^s  I'cxpiration 
des  dits  d^lais?  (Art.  5,  al.  2  de  la  loi 
frangaise  du  14  juin  1865.) 

• 

Dans  le  cas  d'une  r^ponse  affirmative  & 
la  question  b  (sans  qu'il  soit  distingu6 
entre  les  deux  hypotheses)  doit  on  ac- 
order  au  porteur  centre  le  tireur  une 
action  analogue  k  celle  que  lui  accorde 
la  loi  allemande  du  11  mars  1908,  section 
21? 

23.  La  loi  doit-elle,  quant  k  la  notifica- 
tion du  non-paiement  aux  endosseurs  et 
au  tireur,  renvoyer  aux  dispositions  de 
la  loi  uniformc  relative  k  la  lettre  de 
change  et  au  billet  k  ordre? 

24.  Un  tel  renvoi  doit-il  ^<»ulemont 
avoir  lieu  par  rapport  k  la  prcdcription 
dee  actions  contre  le  tireur  et  les  endos- 
seurs d'un  cheque? 

25.  Le  tireur  doit-il  avoir  le  droit  de 
r^voquer  le  mandat  donn^  au  tir^  par  le 
cheque? 

Et,  dans  le  cas  d'une  rcl^ponse  affirma- 
tive, une  telle  revocation  doit-elle  rester 
sans  effet  jusqu'apres  l' expiration  du 
deiai  fixe  pour  la  presentation  du  cheque? 

26.  La  loi  doit-elle  r^gler  reffet  de  la 
mort  ou  de  la  faiilite  du  tireur  d'un 
cheque  sur  la  position  du  tir6? 

27.  Quant  k  la  perte  d'un  cheque, 
suffit-il  que  la  loi  renvoie  aux  disposi- 
tions concemant  cette  mati^re  dana  la  loi 
uniforme  relative  k  la  lettre  de  change  et 
au  billet  k  ordre? 


the  drawee  is  represented,  to  presentment 
of  the  check  to  the  drawee? 

19.  Should  the  law  refer  to  the  provi- 
sions  of  the  uniform  law  relative  to  the 
bill  of  exchange  and  the  pmmiaBorv  note 
in  regard  to  the  manner  of  eBtablishmR  the 
presentment  and  the  nonpatent  of  the 
check,  adding  thereto  that  in  the  case  of 
delivery  to  a  clearing  house,  the  protest 
shall  not  be  required  in  the  countries  in 
which  such  delivery  may  legally  take  the 
place  of  presentment  to  the  drawee? 

20.  Should  the  law  confer  on  the  holder 
of  a  check  the  right  to  {Nroceed  at  law 
against  the  drawee? 

21 .  Should  the  rules  relative  to  recouRe 
of  the  holder  against  the  drawer  and  the 
indorsers  in  case  of  the  nonpayment  of  a 
check  be  the  same  aa  with  r^ard  to  the 
bill  of  exchange? 

22.  Should  the  holder  of  a  check  who 
does  not  demand  payment  within  the 
term  prescribed  by  law,  lose  his  recourse— 


(a)  Against  the  indorsera? 

(b) 


Against  the  drawer — either  in  all 
cases,  or  only  in  the  case  that  the  drawer 
has  provided  cover  and  that  the  cover 
has  been  lost  by  the  act  of  the  drawee 
after  the  expiration  of  the  said  term  (art. 
5,  par.  2,  ot  the  Frendi  law  of  June  14, 
1865)? 

In  the  case  of  an  affirmative  response 
to  question  b  (without  distinguisliing  be- 
tween the  two  hypotheses),  should  the 
right  be  granted  to  the  holder  to  institute 
suit  against  the  drawee  similar  to  that 
which  is  accorded  to  him  by  the  German 
law  of  March  11,  1908,  section  21? 

23.  Should  the  law  refer  to  the  provi- 
sions of  the  uniform  law  relative  to  the 
bill  of  exchange  and  the  promissory  note, 
in  regard  to  notice  of  nonpayment  to  the 
indorsers  and  to  the  drawer? 

24.  Should  such  a  reference  take  place 
equallv  with  regard  to  the  time  limita- 
tion of  suits  a^inst  the  drawer  and  the 
indorsers  of  a  cneck? 

25.  Should  the  drawer  have  the  right 
to  revoke  the  order  given  to  the  drawee 
by  the  check? 

And,  in  case  of  an  affirmative  response, 
should  such  a  revocation  remain  without 
consequences  until  after  the  expiration  of 
the  term  fixed  for  the  presentment  of  the 
check? 

26.  Should  the  law  regulate  the  effect 
of  the  death  or  the  bankruptcy  of  the 
drawer  of  a  check  upon  the  position  of 
the  drawee? 

27.  In  case  of  the  loss  of  a  check,  will 
it  suffice  that  the  law  refer  to  the  provi- 
sions on  this  subject  in  the  uniform  law 
relitive  to  the  bill  of  exchange  and  the 
promissory  note? 
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28.  Lee  cons6quencee  d'un  faux  (signa- 
ture fauBse  du  tireur  ou  d'un  endosseur 
ou  falsification  du  contenu  du  cheque) 
doivent-elles  6tre  r^l^ee  d'apr^  le  sy- 
Bt^me  adopts  pour  la  lettre  de  change  et 
le  billet  k  ordre? 

29.  La  loi  doit-elle  d^ider  aui  doit 
supporter  le  dommage  r^ultant  au  paie- 
ment  d'un  cheque  portant  des  signatures 
busses  ou  dont  le  contenu  est  falsifi^  (le 
tireur  ou  le  tir6)  ou  qui  a  6t6  mis  en  cir- 
culation sans  le  consentement  du  signa- 
taire  de  ce  cheque? 

30.  Quelles  sent  les  r^les  de  droit 
international  priv6  applicables: 

(a)  A  la  capacity  des  signataires  d'un 
cheaue. 

(6)  Aux  conditions  essentiellee  requises 
pour  la  validity  d'un  cheque  comme  %el, 

(c)  A.  la  forme  des  obligations  contrac- 
t^es  par  les  signataires  d'un  cheque. 

(cO  Aux  formality  k  remplir  pour  con- 
server  les  droits  resultant  d^un  cheque. 

(e)  A  la  sanction  des  dispositions 
fiscales? 


28.  Should  the  consequences  of  a  fraud 
(forged  signature  of  the  drawer  or  of  an 
indorser  or  &ilsification  of  the  contents  of 
a  check)  be  rc«^lated  according  to  the 
system  adopted  for  the  bill  of  exchange 
and  the  promissory  note? 

29.  Should  the  law  decide  who  (the 
drawer  or  the  drawee^  should  bear  the 
loss  resulting  from  the  payment  of  a 
check  bearing  forged  signatures  or  of 
which  the  contents  has  been  altered  or 
which  has  been  put  in  circulation  with- 
out the  Consent  of  the  signer  of  such 
check? 

30.  What  are  the  rules  of  international 
private  law  applicable: 

(a)  To  the  capacity  of  the  signers  of  a 
check. 

(6)  To  the  essential  conditions  required 
to  establish  the  validity  of  a  check  as 
such. 

(c)  To  the  form  of  the  obligations  con- 
tracted by  the  signers  of  a  check. 

(d)  To  the  formalities  to  bo  fulfilled  to 
safep^uard  the  righta  arising  from  a  check. 

(e)  To  the  penalties  imposed  by  fiscal 
provisions? 
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